
AN BILLE UCHTALA (UIMH. 2), 1987 
ADOPTION (NO. 2) BILL, 1987

EXPLANATORY AND FINANCIAL MEMORANDUM

Aim of the Bill
1. The aim of this Bill is to extend the categories of children who 

may be legally adopted. In particular, it will enable the adoption, in 
certain very restricted and exceptional circumstances, of legitimate 
children with a parent or parents alive. The Bill does not make any 
change in the present categories of persons eligible to adopt.

Financial and Staffing implications
2. The Bill has no staffing implications for Departments of State, 

State bodies or health boards. The processing of applications through 
the High Court will give rise to some expenditure on legal costs, which 
it is not possible to quantify at this stage. The Minister for Health is 
satisfied that any such expenditure will be more than offset by savings 
resulting from the freeing for adoption of children, most of whom 
would otherwise have to be maintained at State expense in foster care 
or residential care for the duration of their childhood.

The present adoption laws
3. The adoption of children is governed by the Adoption Acts, 

1952-1976. Under these statutes an adoption order can be made only 
in respect of a child who:—

(i) is an orphan; or

(ii) is illegitimate; or

(iii) has been legitimated by the marriage of his parents after his 
birth but whose birth has not been re-registered.

The child’s mother or guardian or any person having control over him 
must consent to his adoption. Two consents are involved. There must 
be an initial consent to placing the child for adoption. This is an 
essential legal requirement in all cases before the adoption procedure 
can begin. The second and final consent must be given after the child 
has been matched with the prospective adoptive parents and before 
the Adoption Board can make an adoption order. This latter consent 
can be dispensed with in certain circumstances by direction of the 
High Court. These circumstances would normally relate to a situation 
where the Court considers that the mother has unreasonably withheld 
her consent and where the Court believes that the child has bonded 
with its proposed adoptive parents.

4. Children who are not eligible for adoption at the moment are, 
therefore:—

(i) a legitimate child with a parent or parents alive;



(ii) an illegitimate child whose mother has not given the initial 
consent to its placement for adoption;

(iii) a foundling infant. Even if there is a reasonable assumption 
that the child is illegitimate it cannot be adopted because 
the mother cannot be found to give the essential consent to 
its placement for adoption.

Proposals to extend the adoption laws
5. There have been many calls over the years for changes in the 

adoption laws to enable the adoption of children in the classes referred 
to at paragraph 4, who for varying reasons, have been separated from 
or abandoned by parents who are unlikely to resume, or are incapable 
of resuming, their parental role. Most of these children would at 
present be in the care of health boards and would be either with foster 
parents or in residential children’s homes. Some of the children would, 
however, have been placed previously with friends or relatives and 
would be unlikely to have come to the attention of the public child 
care system.

6. In 1980 a survey carried out by the Federation of Services for 
Unmarried Parents and their Children among its member organ
isations (statutory, religious and voluntary bodies dealing with child 
welfare and single mothers) showed that 100 per cent of the respon
dents favoured the adoption of legitimate children.

7. The case for amending legislation has been highlighted in more 
recent times by the Report of the Review Committee on Adoption 
Services 1984. Its members unanimously recommended a change in 
the law which would enable all children deprived of normal family 
life to be eligible for adoption irrespective of the marital circumstances 
of their parents. The members of the Committee consisted of a cross- 
section of persons involved with children in care, particularly the 
adoption services, and included health administrators, social workers, 
an adoptive parent, legal experts, a child psychiatrist and a priest. 
Following publication of their report this recommendation received 
widespread support from bodies and individuals interested in child 
welfare including the Central Council of Catholic Adoption Societies, 
the Adoptive Parents Association, Cherish and the Irish Association 
of Social Workers.

8. It might be emphasised that Ireland is the only country in 
Western Europe where legitimately born children with a parent or 
parents alive are not adoptable. In Northern Ireland such children 
have been adoptable since 1929.

Outline of the provisions of the Bill
9. The provisions of this Bill will permit, in certain very severely 

restricted circumstances, the adoption of a legitimate child with a 
parent or parents alive or of an illegitimate child whose mother has 
not given the initial consent to placement for adoption. It will allow 
such adoptions only in those instances where for a continuous period 
of not less than 12 months immediately preceding the time of the 
making of the application, the parents of a child, for physical or moral 
reasons, have failed in their duty towards the child; that it is likely 
that such failure will continue without interruption until the child 
attains the age of 18 years; and that such failure constitutes an 
abandonment on the part of the parents of all parental rights (whether 
under the Constitution or otherwise) with respect to the child.

10. On the question of failure of duty, it will be a matter for the 
High Court to interpret each particular instance. The wording of the 
relevant section has been drafted in close accord with the wording of
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Article 42.5 of the Constitution which permits the State to supply the 
place of the parents in certain exceptional circumstances.

11. The procedure for the adoption of a child envisaged in para
graph 10 will be as follows:—

(i) persons making an application for the adoption of such a 
child must have had custody of the child in their home for 
a continuous period of not less than 12 months immediately 
before the making of the application [Section 3 (1) (I) (A) 
of the Bill];

(ii) the applicants must make an initial application to the Adop
tion Board. The Adoption Board will examine the appli
cation for an adoption order using the same criteria as it 
applies at present to normal applications, viz, it will look 
at the eligibility of the proposed adoptive parents, their 
suitability as adopters, whether the child has successfully 
bonded with them etc.. The Adoption Board will also be 
obliged to hear the appropriate health board and also any 
other person whom the Adoption Board, in its discretion, 
decides to hear. [Section 2 (1) of the Bill];

(iii) if the Adoption Board is satisfied that an adoption order 
would be appropriate it will make a declaration stating that 
it would be prepared to make such an order if the High 
Court approves of the subsequent application before it. If 
the Adoption Board is not satisfied that an adoption order 
would be appropriate there the matter ends. [Section 2 (1) 
of the Bill];

(iv) following a favourable declaration by the Adoption Board 
the applicants may then request the appropriate health board 
to apply to the High Court for an order in respect of the 
child. The health board may decline or fail to make an 
application to the High Court. In that event, the prospective 
adopters may apply themselves to the High Court. In such 
instances, the health board shall be joined as a notice party 
to the proceedings. [Section 3 (1) (a) and (b) and 3 (4) of 
the Bill];

(v) the High Court then examines the case, whether brought by 
the health board or the prospective adopters, and if it is 
satisfied that the parents have failed in their duty and the 
failure is likely to continue without interruption until the 
child is 18 and that having had due regard for the rights, 
whether under the Constitution or otherwise, of the persons 
concerned (including the natural and imprescriptible rights 
of the child), that it would be in the best interests of the 
child that an adoption order should be made, it authorises 
the Adoption Board to do so. [Section 3 of the Bill];

(vi) the Court will be obliged, before the making of its auth
orisation, to hear the evidence of the natural parents unless 
their identity is unknown, they refuse to give evidence or 
cannot be found. It will also, as far as is practicable, give 
due consideration to the wishes of the child. [Sections 4 and 
3 (2) of the Bill];

(vii) upon receipt of the High Court order the Adoption Board 
is empowered to make the adoption order. However, if, in 
an exceptional situation, the Board finds that the cir
cumstances of the prospective adopters have changed to the
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extent that they are no longer suitable or eligible, the Board 
need not make the adoption order. [Section 2 (2) of the 
Bill];

(viii) the effect of the adoption order would be to terminate 
permanently the rights and duties of the natural parents in 
regard to the child. [Section 2 (2) of the Bill].

Age of children who may be adopted
12. Under the present statutes a child cannot be legally adopted 

until he is at least six weeks old. There is an upper age limit of seven 
years but the Adoption Board can, in effect, set this limit aside and 
make an adoption order in respect of a person up to age 21. The new 
Bill will confine adoption in ail future cases to persons up to age 18 
years (in line with the new age of majority). There will be a transitional 
provision to cover applications pending under existing legislation in 
respect of persons up to age 21 years. [Section 5 of the Bill].

Number of children likely to benefit
13. There were 2,534 children in care on 31st December, 1983. 

They were either in residential care, foster care or under supervision 
at home. Of these 897 were illegitimate; the remaining 1,637 were 
either legitimate or extra-marital. Of the total of 2,534 children in 
care at the end of 1983, 913 were placed in long-term residential care 
i.e. children’s homes and 1,088 were in long-term foster care. Some 
of the children in long-term foster care would constitute the group 
who would be most likely to stand to benefit from the provisions of 
the new Bill.

Children in long-term foster care
14. It would be hoped that the great majority of children in care 

would be re-united with their parents as a result of changes in family 
circumstances or attitudes. Restoration to the child’s own family is a 
basic principle of present child care policy. Some children will not be 
so fortunate. Those children who are in care because they have been 
abandoned, neglected, physically or sexually abused, or who have 
come from one parent families unable to cope or families where 
there is marital disharmony are the most likely to be left in care 
permanently. There were 439 such children (174 legitimate, 244 
illegitimate and 21 extra-marital) in long-term foster care for five 
years or longer on 31st December, 1983. A certain number of these 
children will benefit from the new Bill. Without a detailed inves
tigation of each individual case it would not be possible to give a close 
estimate of the number likely to be proposed for adoption. However, 
it is certain that some children in the categories mentioned above 
would secure a permanent, stable environment through the intro
duction of the proposed legislation.

Children in long-term residential care
15. The majority of children in long-term residential care will, it is 

hoped, be re-united with their parents. Children who are in residential 
care because they have been abandoned, neglected, physically or 
sexually abused or who have come from one parent families unable 
to cope or families where there is marital disharmony also run a risk 
of being left in care permanently. There were 332 such children (265 
legitimate, 64 illegitimate and 3 extra-marital) in long-term residential 
care for five years or longer on 31st December, 1983. It is likely that 
many of these children will be re-united with their families. Some of 
them, however, should eventually benefit by the provisions of the 
Bill. They will, of course, require to be transferred initially to foster 
care for a continuous period of 12 months before they can be con
sidered for adoption.
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General considerations
16. Many parents have their children placed by health boards in 

care, either residential or foster care, because of emotional, financial 
and environmental difficulties often of a temporary nature. It is 
fully accepted that this should not be construed as total long-term 
abandonment or neglect in every instance.

There are sufficiently strong safeguards in the legislation now pro
posed, to ensure that where there is a prospect of the family being 
re-united it is extremely improbable that the children concerned will 
be proposed for adoption. However, it is an unavoidable fact that 
there is a certain number of children in care because they have been 
abandoned, ill-treated or neglected by a parent or parents who are 
most unlikely ever to seek the return of such children.

An Roinn Slainte,
Meitheamh, 1987.

Wt. 157733/F/6. 1,350. 6/87. Cahill. (20527). G.16.
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