
BILLE NA gCUIDEACHTAI (UIMH. 2), 1987 
COMPANIES (NO.2) BILL, 1987

EXPLANATORY AND FINANCIAL MEMORANDUM

The general purpose of this Bill is to strengthen some of the existing 
provisions of the Companies Act, 1963 and to introduce new measures 
the essential objective of which is to eliminate, deter or penalise 
certain abuses and malpractices which can occur in the management 
and direction of companies. The underlying aim is to create a climate 
of confidence for business activity in which genuine commercial 
endeavour will prosper and the prospects for economic development 
in general will be enhanced. Thus, as well as including a number of 
measures aimed specifically at curbing certain identified abuses, the 
Bill also has provisions which are intended to inspire more confidence 
among those directly affected by the activities of limited companies, 
and to encourage companies which do get into difficulties to address 
those difficulties at a much earlier stage.

The basic Act governing the operations of limited liability com
panies is still the Companies Act, 1963, which consolidated previous 
companies legislation. Relatively minor amendments were made in 
1973 and 1977. The pace of review and amendment has, however, 
accelerated in recent years, with significant amending Acts being 
passed in 1982, 1983 and 1986. The most recent of these, i.e. the 
Companies (Amendment) Act, 1986, passed into law in July, 1986 
and translated into Irish law the provisions of the Fourth EEC Com
pany Law Directive.

While it is not practicable, in the time available, to provide an 
estimate of expected Exchequer costs arising from the Bill, they are 
not expected to be significant.

Part l of the Bill contains the usual provisions on citation, com
mencement, etc.

Part II of the Bill strengthens existing legal provisions relating to 
the investigation of a company’s affairs which are set out in sections 
165 to 173, inclusive, of the Companies Act, 1963 (referred to here
inafter as the Principal Act). The provisions in Part II will replace 
those sections; the main changes proposed are the moving of the role 
of appointing inspectors from the Minister to the High Court and a 
power for the Minister to require information directly from companies 
in certain circumstances, without the need to launch a formal inves
tigation of its affairs. This Part also contains provisions enabling the 
Minister to ascertain the true ownership of limited companies.

Part III of the Bill contains a series of detailed provisions to deal 
with recognisable situations where a company director might be 
tempted to put his personal interest before that of the company. The 
main emphasis in this Part is on the question of loans to directors and 
other similar transactions. Under existing legislation, a company may 
make loans to its directors or the directors of its holding company 
and has no statutory obligation in relation to them beyond the require
ment to disclose, in general terms, particulars of those loans in 
its annual accounts. The Bill proposes, subject to certain limited 
exceptions, to prohibit all companies, both public and private, from 
making loans in excess of £2.5(K) to their own directors and members 
of their families or to other companies in which those persons have a
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controlling interest and, in addition, to require them to disclose in 
detail any loans made.

Part III further proposes, insofar as public limited companies and 
large and medium sized private companies are concerned, to extend 
the prohibitions to quasi-loans and to credit transactions above certain 
limits. Briefly, these are arrangements whereby third parties pay a 
director s liability in a financial transaction or provide him with goods 
or services on the understanding that the company will eventually pay 
the third party. This Part also has provisions relating to long term 
service contracts entered into by directors and their companies and 
certain dealings by directors in options in respect of listed shares of 
their own company.

Part IV of the Bill contains detailed provisions about disclosure of 
interests in shares of companies. The present legal situation is that, 
apart from a requirement on directors and secretaries to disclose their 
holdings and dealings in shares and debentures, there is no provision 
in the Principal Act about the disclosure of beneficial interests in 
shares. The central idea of Part IV is that the beneficial owner of a 
given percentage of the issued share capital of a public limited com
pany should be required to declare that fact to the company, and 
that such information should be available to directors, shareholders, 
employees and creditors of the company. Such information may be 
considered desirable by persons who wish to establish a relationship 
with the company, whether as shareholders, creditors or in some 
other capacity. The Bill sets the reporting threshold at 5%. but allows 
the Minister to vary this by Order. A general regime of disclosure is 
not being proposed for private companies, but Part IV allow s a person 
with a financial interest in such a company to obtain a court order 
compelling disclosure in certain circumstances.

Part V of the Bill introduces, for the first time, legislative provisions 
in relation to insider dealing. The proposed provisions make it unlaw
ful for an individual, in possession of inside information, to deal in 
securities on a recognised stock exchange, and make remedies avail
able to persons who suffer loss as a result.

Part VI of the Bill has a number of provisions about winding-up 
and related matters. Some of the provisions proposed strengthen 
existing provisions in the Principal Act, while others are entirely new. 
The common theme throughout is that of increased accountability of 
company officers who. when their company is liquidated, are shown 
to have engaged in malpractice, as well as generally strengthening the 
hands of company creditors in a winding-up situation. The underlying 
aim is to discourage company officers, who might otherwise be 
tempted to engage in dishonest activity, from doing so.

Part VII deals with disqualification and other restrictions of com
pany directors and other officers. Section 184 of the Principal Act 
already allows the High Court to disqualify a person from being a 
company director where he is guilty of fraud or breach of duty in 
relation to a company. This provision has been applied in certain 
cases in recent years. It is now proposed to make a number of 
additional provisions in an extended range of circumstances. Chapter 
I proposes that where a company is insolvent on its winding-up any 
person who is, or who has within the previous 12 months been, a 
director of that company may not become involved in the direction 
of another company unless that company has a minimum allotted 
share capital fully paid up in cash. For a public limited company the 
figure proposed is £50,000. while the figure for a private company will 
be £ 10.0(H). Chapter I will also apply certain other restrictions to such 
a company. Chapter 2, on the other hand, deals with the actual 
disqualification of company directors, and the approach taken is to



substitute a new provision for section 184 of the Principal Act which 
will provide for—

(i) disqualification, for at least 5 years, from acting as a
director, auditor, receiver, liquidator or examiner of 
a company or from being concerned in the promotion, 
formation or management of a company where a 
person is convicted of any indictable offence in 
relation to a company, or involving fraud or dis
honesty (whether in connection with a company or 
not), and

(ii) discretionary disqualification by the court where it
appears to the court that a person has been guilty of 
fraud or breach of duty in relation to the company or 
that his conduct makes him unfit to be involved in 
company direction, or where a person has had a 
declaration of personal liability made against him, or 
where a person has been persistently in default in 
relation to certain requirements of the Companies 
Acts.

Any person affected by a disqualification order may apply for relief 
from the restrictions imposed.

Part VIII of the Bill contains some important new provisions dealing 
with the role and duties of receivers. These include a new duty for a 
receiver selling property to get the best price reasonably obtainable, 
a new set of qualifications, guidelines for receivers etc.

Part IX of the Bill introduces a new legal mechanism for the rescue 
or reconstruction of ailing, but potentially viable, companies. The 
central feature of the proposals is the appointment by the court of 
an examiner and the placing of the company concerned under the 
protection of the court for a period of three months; for so long as 
the company is so protected, it may not be wound up, a receiver may 
not be appointed, debts cannot be executed against it, and no security 
can be enforced against it. If the examiner considers that the company 
or a part of it can be saved and that this would be more advantageous 
than a winding-up, the examiner will be required to prepare a draft 
rescue plan. This will be put to appropriate meetings of members and 
creditors and, if agreed, will be put to the court for confirmation. If 
the court confirms the plan, it becomes binding on those concerned 
and the examiner’s appointment will be terminated.

Part X deals with the inter-related areas of company accounts 
and audit. The provisions involved strengthen the obligations of 
companies to keep proper books of account and significantly extend 
both the criminal and civil liabilities of company officers where this 
is not done. This Part also places increased obligations on company 
auditors on the one hand, and strengthens the auditor’s hand in his 
dealings with the company on the other. There are also provisions 
about the independence of auditors.

Part XI contains a number of provisions of a general nature, relating 
mainly to offences and to the keeping of information by the registrar 
of companies. This Part also contains a provision whereby some of 
the remedies and procedures applicable to liquidations may be applied 
in certain circumstances, even though the company concerned may 
not be in the course of winding-up.
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PART I 
Preliminary

Section 1 contains the usual short title, citation and construction 
clauses.

Section 2 allows different provisions of the Bill to be brought into 
effect on different days, if necessary.

Section 3 provides definitions of certain terms used in the Act.

Section 4 is a further definition section and makes it clear that 
periods of time referred to throughout the Act for the doing of any 
thing applies generally only to normal working days.

Section 5 empowers the Minister to revoke or amend any Order 
made by him under the Act.

Section 6 provides for repeals.

PART II
Investigations

Section 7 substitutes a new section for section 165 of the Principal 
Act; the main change involved is the transfer from the Minister to 
the court of the function of appointing inspectors.

Section 8 substitutes for the original section 166 of the Principal 
Act a new section which allows the Minister to apply to the court to 
appoint inspectors. It also widens the range of circumstances in which 
inspectors may be appointed.

Section 9 replaces section 167 of the Principal Act. The only change 
from the present section is a consequential one, substituting a ref
erence to the court for the existing reference to the Minister.

Section 10 replaces section 168 of the Principal Act. Its purpose is 
to broaden the inspectors’ powers in relation to the evidence which 
they may require and the persons whom they may examine and from 
whom they may require information.

Section 11 replaces section 169 of the Principal Act. It clarifies the 
position regarding the inspectors’ power to make information arising 
in the course of the investigation available to the court on an informal 
basis and gives the court greater discretion than previously enjoyed 
by the Minister in relation to the persons to whom copies of the report 
may be made available.

Section 12 replaces section 170 of the Principal Act. The section 
gives the Minister a wider power than heretofore to petition the court 
to have a company wound up following an investigation. It also gives 
the court a wide power to make whatever orders it deems fit arising 
from the report of the investigation.

Section 13 replaces the present section 171. As well as marginal 
changes arising from the transfer of the function of appointing inspec
tors, the section provides that, if a person other than the applicant 
for an investigation fails to pay expenses for which he is liable under 
the section, the court may require the applicants to meet any deficiency 
from the security given by them.

Section 14 empowers the Minister, in certain stated circumstances, 
to appoint inspectors to investigate the membership of a company.
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Section 15 provides that the Minister may, in defined circumstances, 
require information about the ownership of shares without appointing 
inspectors. This would be a less expensive method of investigation, 
in a case where the formal appointment of inspectors may not be 
necessary.

Section 16 allows the Minister to impose restrictions on shares, e.g. 
transfer or voting restrictions, where there is difficulty in uncovering 
the required information about the shares in question.

Section 17 extends the powers of investigation under this Part to 
foreign companies carrying on business within the State.

Section 18 makes express statutory provision for the admissibility, 
in both criminal and civil proceedings, of evidence given to inspectors. 
It also provides that a statement of affairs required by section 224 of 
the Principal Act shall also be admissible in evidence against the 
person making such a statement.

Section 19 provides the Minister with power to require the pro
duction of a company’s books and papers for inspection. This power 
can be used to gather data from a company in relation to which a 
charge or a request for an investigation has been made.

Section 20 provides for the right to enter and search a premises and 
seize any of the books found therein, in order to prevent an inspection 
under section 19 being frustrated by a failure to produce the books 
or by their removal to another premises.

Section 21 provides for the confidentiality of any information 
obtained under sections 19 and 20.

Section 22 re-enacts section 172 of the Principal Act and provides 
that an inspector’s report will be admissible in legal proceedings as 
evidence of his opinion.

Section 23 is a saving clause designed to protect privileged com
munications between a lawyer and his client, and the confidentiality 
of banking transactions.

PART III

Transactions Involving Directors

Section 24 gives a number of definitions for the purposes of Part 
111, and contains provisions as to how this Part is to be construed.

Section 25 defines “connected person’’ for the purposes of Part III 
and specifies when a director of a company is to be regarded as 
associated with or in control of a body corporate.

Section 26 is an anti-evasion clause. Its purpose is to extend the 
prohibitions and duties contained in this Part to persons (“shadow 
directors”) who, even though not directors themselves, effectively 
direct the company through the nominal directors.

Section 27 requires approval by the company in general meeting 
for a director’s long-term service contract with his company.

Section 28 also requires the approval of a general meeting for 
substantial property dealings between a company and its directors. 
Any arrangement or transaction entered into by a company in con
travention of this section will be voidable unless certain defned con
ditions are met.
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Section 29 makes it an offence for a director to buy options in listed 
shares or debentures of the company of which he is a director or of 
related companies.

Section 30 extends the prohibition in the previous section to spouses 
and minor children of directors of the company concerned.

Section 31 generally prohibits companies from giving direct or 
indirect loans or loan-type finance to directors, subject to certain 
exceptions listed in section 32. The prohibition on loans applies to all 
types of company, viz. public and private. In addition, a public 
limited company or its subsidiary and a large or medium-sized private 
company is prohibited from making a quasi-loan to a director or a 
person connected with a director and from entering into a credit 
transaction, guarantee or security for such a person. The terms “quasi- 
loan” and “credit transaction” are defined in section 24, while a 
precise definition of the companies to which the provisions relating 
to quasi-loans and credit transactions apply is also given in that 
section.

Section 32 sets out the various exceptions to the general prohibition 
in section 31. Any company may make loans to its directors, provided 
that the amount does not exceed an aggregate of £2,500 to any one 
director. Certain straightforward commercial transactions involving 
the transfer of funds inside a group of companies of which a “relevant 
company” is a member will not be prohibited. A relevant company 
will be able to make a short-term (up to two months) quasi-loan to a 
director provided the total outstanding under all relevant quasi-loans 
does not exceed £1,000. A company may enter into a credit transaction 
provided the total of the relevant amounts as defined by section 33 
does not exceed £5,000, or the transaction is entered into in the 
ordinary course of business on normal commercial terms. The pro
hibitions will not apply to funds provided for directors to meet normal 
expenditure on the company’s business, provided this has received 
the prior approval of the company in general meeting or that this will 
be done; even if these conditions are met, the aggregate of the relevant 
amounts cannot exceed £10,000. A moneylending company may enter 
into a loan, quasi-loan, guarantee or security in respect of a director 
provided this is done on normal commercial terms and the amount 
does not exceed £50,000. Where a company is a recognised bank, 
there is no limit to the amount of money which may be advanced 
under this exception.

Section 33 is a technical provision which lays down the rules for 
determining whether a transaction falls within one of the exceptions 
provided for in section 32.

Section 34 provides civil remedies for breach of section 31. In 
general, a prohibited transaction shall be voidable by the company, 
subject to certain provisions about restitution and indemnification. 
In addition, where a prohibited transaction is made, the person 
benefitting, together with any other director who authorised it, will 
be required to account to the company for any resulting gain and to 
indemnify the company for any resulting loss or damage. However, 
a person may not be liable to account to or indemnify the company if 
he can show that he took all reasonable steps to ensure the company’s 
compliance with section 31 or his ignorance of the circumstances 
constituting any breach of that section.

Section 35 deals with criminal liability for a contravention of the 
general prohibition in section 31.
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Section 36 is the first of a group of sections, viz. sections 36 to 42 
inclusive, which deal with the disclosure requirements in relation 
to transactions or arrangements covered by section 31. Section 36 
describes the types of transactions of which details are to be disclosed, 
the accounts in which they are to be disclosed and those arrangements 
and transactions which are exempt from disclosure. The general 
requirement is for full disclosure of each transaction involved in the 
company’s annual accounts, the particulars required to be given by 
way of notes to those accounts. This section exempts the accounts of 
a recognised bank from the disclosure requirements of the section. 
As a bank is likely to have a large volume of transactions which 
would, if it were a non-banking company, otherwise require dis
closure, special disclosure requirements for banks are set out in section 
39.

Section 37 supplements the requirements of section 36, by specifying 
the actual particulars required to be disclosed. These cover, essen
tially, the names of persons and other companies involved and the 
amounts in question.

Section 38 requires that, in the case of transactions or arrangements 
entered into with officers of a company who are not directors, the 
aggregate of the amounts outstanding and the number of officers 
involved should be disclosed, although this does not apply in the case 
of any officer if the relevant amount at the end of the financial year 
is less than £2,500. In the case of banks, accounts will be required to 
disclose the total amount outstanding for transactions or arrangements 
for directors and the number of directors involved.

Section 39 sets out the matters which must be disclosed by recog
nised banks, apart from the details disclosed in their accounts. The 
basic requirement is that a bank must keep a register, for both the 
current and the 10 preceding financial years, of all transactions and 
arrangements entered into with directors or connected persons. A 
statement containing particulars of those transactions etc., in respect 
of the last complete financial period preceding the AGM must be 
available for inspection by members of the company both prior to, 
and at, the AGM. The statement must be examined and reported on 
by the bank’s auditors.

Section 40 is a technical provision concerned with exemptions from 
the requirements of sections 36 and 39.

Section 41 provides that where the particulars required by section 
36 or 38 are not supplied, it is the auditors’ duty to supply them in 
their report as far as possible. This is to ensure that at least some 
disclosure takes place even if the directors and the company have 
failed to comply with the disclosure requirements. The same kind of 
provision is to be found in section 192 (3) of the Principal Act.

Section 42 also relates to disclosure. When a company director is 
interested in a contract with the company, he is required by section 
194 of the Principal Act to disclose his interest. The disclosure pro
visions of section 194 are applied by this section to transactions or 
arrangements described in section 31.

Section 43 empowers the Minister to alter, by order, the financial 
limits set out in Part III; this will allow the limits to be adjusted to 
keep pace with changing money values.

Section 44 essentially replaces limited existing provisions about 
loans to directors in section 192 of the Principal Act. As the provisions 
of Part III of the Bill are more demanding, section 192 of the
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Principal Act will cease to have effect apart from certain transitional 
arrangements.

Section 45 provides for the application of certain provisions in this 
Part to unregistered companies. It is necessary, therefore, to construe 
these sections along with section 377 and the Ninth Schedule to the 
Principal Act which do the same thing for certain provisions of the 
Principal Act.

Section 46 makes provision for inspection by members of a company 
of copies of directors’ service contracts, or memoranda of those 
contracts not in writing. This is to give the members a true and 
complete indication of the obligations of the company to the director. 
These must be kept at the company’s registered office or its principal 
place of business.

Section 47 re-enacts, with amendments, section 195 of the Principal 
Act. The object of the amendment is to make it possible for interested 
parties to identify, and to ascertain the track record of, other com
panies with which a director has been associated in the past. Thus, a 
company’s register of directors and secretaries will be required to 
include details of directorships held in the previous five years. As well 
as making it an offence to refuse to allow a register of directors to be 
inspected, the court may by order compel an immediate inspection 
thereof.

PART IV

Disclosure of Interests in Shares

Chapter 1 deals with the interpretation of Part IV.

Chapter 2 deals with share dealings by directors, secretaries and 
their families specifically.

Chapter 3 sets down rules for disclosure of interests in shares of 
public limited companies by persons other than directors etc., and by 
groups of persons.

Chapter 4 provides a mechanism whereby interested parties may 
establish the ownership of shares in companies other than public 
limited companies.

Section 48 contains definitions for terms used in Part IV.

Section 49 requires a director or secretary of a public limited 
company to notify the company within five days of the coming into 
effect of the section, of the extent of his interest in shares or debentures 
of the company or any other related company. Such a person must, 
subsequently, keep the company notified of the extent of his interest. 
The sections immediately following set out in more detail the precise 
rules for disclosure. The provisions involved effectively replace section 
190 of the Principal Act and so much of section 193 of that Act as 
relates to section 190.

Section 50 defines the nature of “an interest” for the purposes of 
section 49. An interest in shares or debentures is any interest of 
any kind whatsoever, regardless of whether there are restrictions or 
restraints attaching to them. An interest held by a beneficiary under 
a trust may be covered, as may be contracts to purchase shares and 
entitlements to exercise any rights conferred by shares. Interests 
acquired through a chain of companies will be covered, as will an 
interest which gives control to a person who is not the registered
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holder of the shares. Joint shareholders will each be deemed to have 
an interest, and it is immaterial if the shares are unidentifiable. Finally, 
section 50 lays down rules for determining when a director etc., ceases 
to have an interest in shares.

Section 51 sets out the periods within which interests must be 
notified. This will generally be within five days of the occurrence of 
the event giving rise to the obligation to notify.

Section 52 provides that a director’s notification must include any 
price paid or received for shares, assignment of shares, a right to 
subscribe for shares or debentures, etc.

Section 53 requires that interests notified to the company by direc
tors or secretaries in accordance with this Chapter must be recorded 
by the company in a register kept for the purpose. The section also 
requires the company to enter certain information in the register 
whenever it grants a director or secretary a right to subscribe for 
shares or debentures of the company.

Section 54 sets out detailed rules about the keeping of the register. 
Any person may require a copy of, or extract from, the register; if an 
inspection is refused, the court may compel an inspection.

Section 55 requires a company to disclose, in its annual accounts, 
the extent of interests in shares or debentures of the company held 
by each director.

Section 56 extends the application of the notification provisions by 
providing that any interest of a director’s or secretary's spouse or 
minor child will be treated as being the director’s or secretary’s 
interest respectively. Where the company grants such persons rights to 
subscribe for shares or debentures, or if such rights are exercised, the 
director or secretary concerned must notify the company within five 
days.

Section 57 provides that where a company listed on a Stock 
Exchange is notified by a director or secretary of any matter relating 
to listed shares or debentures, it must notify the Stock Exchange, 
which may publish the information received.

Section 58 provides that, where it appears to the Minister that there 
may have been a contravention of some of the foregoing provisions, 
he may appoint inspectors to investigate whether such contraventions 
have occured. Such inspectors will have similar powers to those 
appointed by the court to investigate the affairs of a company generally 
under Part II.

Section 59, together with the next five sections, contains provisions 
for securing the disclosure of substantial individual interests in share 
capital of public limited companies carrying unrestricted voting rights. 
Section 59 contains the basic notification requirement, and provides 
that the obligation to notify arises where a person is aware or becomes 
aware of any change of circumstances affecting any fact relevant to 
the application of the notification requirement.

Section 60 sets out when the obligation to notify arises. This will be 
at any time when he holds more than the notifiable percentage for 
the time being in force and at any subsequent time when the extent 
of his shareholding varies.

Section 61 specifies how a person’s shareholding percentage figure 
is to be determined.
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Section 62 sets the notifiable percentage under Chapter 3 at 5% for 
the time being. The Minister may prescribe a different notifiable 
percentage by Statutory Instrument. The section also provides for the 
obligation to notify when an interest becomes notifiable as a result of 
any reduction of the notifiable percentage prescribed by the Minister.

Section 63 sets out the details which must be specified in a noti
fication, and requires that this be done within 5 days.

Section 64 provides that a person is taken to be interested in any 
shares in which his spouse or minor child is interested. It also covers 
the situation where an interest is held by a shadow director, or through 
a chain of companies.

Section 65, together with the next three sections, deals with interests 
held by concert parties, i.e. a group of persons acting together so as 
to defeat the object of section 59, the interest of none of them 
reaching the notifiable percentage (5%) but that of all of them together 
amounting to a substantial, or even a controlling interest. Section 65 
defines a concert party agreement. In essence, it is an arrangement, 
however informal, (but nevertheless capable of being legally binding) 
by which at least one party to an agreement embracing two or more 
persons will acquire an interest in a company’s shares or retain an 
interest on behalf of all the parties to the agreement. Before a 
concert party agreement becomes effective, there must be an actual 
acquisition in accordance with the terms of the agreement.

Section 66 provides that it is not simply interests obtained under 
the concert party agreement that are attributed to each party, but 
also any other interests that any party to the agreement has in shares 
of the company concerned. The effect of this provision is that if, in 
aggregate, the parties to the agreement have an interest which is equal 
to, or exceeds 5% of the voting shares and is, therefore, notifiable in 
the normal way, they must each make the notification required by 
section 59. The section also provides for the notification by a person 
who is party to a concert party agreement of information concerning 
the agreement, as well as the normal details of the interest he would 
be notifying under section 59.

Section 67 provides that each of the parties to a concert party 
agreement must keep the other parties supplied with information 
necessary to enable them to fulfil their own notification requirements.

Section 68 deals with two cases where, for the purposes of sections 
59 and 60, a person is taken to have acquired an interest in shares in 
which he is not personally directly interested, by virtue of some 
relationship with another person who is directly interested in them, 
either because that other person is his spouse or minor child, or is 
party to a concert party agreement.

Section 69 sets down specific rules for the purposes of determining 
precisely if a person has a notifiable interest in shares.

Section 70 specifies a variety of interests in shares which are to be 
disregarded when ascertaining whether or not a person has a notifiable 
interest under section 59. These include interests which subsist by 
virtue of an authorised unit trust scheme, and interests of certain High 
Court officers officially held. There are also exemptions for interests 
in shares which are held only as security by banks or stockbrokers.

Section 71 has a two-fold purpose. Firstly, it is necessary to provide 
for the situation where it would be easy to avoid the notification 
obligation by simply authorising an agent, e.g. a bank or stockbroker,
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to acquire interests in shares on a person’s behalf and ensuring that 
the agent does not inform him of the relevant acquisition. Thus, the 
section provides that where a person authorises an agent to acquire 
or dispose of interests in shares for him, he must ensure that the agent 
notifies him immediately of any transaction which might give rise to 
an obligation to notify the company under section 59. Secondly, the 
section provides for sanctions for contravention of the provisions of 
Chapters 2 and 3.

Section 72 requires every public limited company to maintain a 
register for the purposes of sections 59 to 63, and to record information 
received in notifications in the register. The register must also have 
an index attached, and both documents must be kept at the company’s 
registered office or principal place of business. Both the register and 
the index must be available for inspection under section 80.

Section 73 enables a public limited company to investigate past and 
present holdings of its vote-carrying shares. It enables such a company 
to require anyone whom it knows or believes to have or have had an 
interest at any time during the previous 3 years to confirm that fact 
and, where it is confirmed, to give particulars of that interest.

Section 74 provides that, where a public limited company has, 
following investigation, received information about present interests 
in its voting share capital, it is obliged to record that information 
against the name of the registered holder in its register of interests in 
shares.

Section 75 enables shareholders in a public limited company to require 
the company to use its powers under section 73 to investigate the 
ownership of interests in its voting shares.

Section 76 obliges the company, on conclusion of its investigation, 
to make a report on it available at its registered office within 15 days.

Section 77 provides for penalties for failure by any person who is 
or was interested in the voting shares of a public limited company to 
provide information about his interests required by the company 
under section 73. In addition to criminal sanctions, transfer or voting 
restrictions may be imposed on the relevant shares.

Section 78 sets down detailed rules about the circumstances in which 
an entry against a person’s name in a register of interests may be 
removed.

Section 79 prohibits the deletion of entries in a company’s register 
of interests in shares except in accordance with the previous section; 
if an entry has been unlawfully deleted, the company must restore it.

Section 80 sets down detailed rules about the inspection of a com
pany’s register of interests in shares and of reports on any investigation 
of its share ownership.

Section 81 deals with the transitional arrangements on entry into 
force of sections 59 and 65.

Section 82 defines the scope of application of Chapter 4 of this Part, 
which deals with disclosure in certain cases of share ownership of 
companies other than public limited companies. The provisions 
involved will apply to all bodies incorporated in the State other than 
public limited companies, industrial and provident societies, building 
societies and bodies corporate which are prohibited by statute or 
otherwise from making any distribution of their income or property.

Section 83 enables a person with a defined financial interest in a body
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to which this Chapter applies (referred to here as “the company”) to 
apply to the court for a disclosure order in respect of all or any of 
the shares or debentures in the company. The court may require 
supporting evidence and security for costs to be given by the applicant. 
The court may only make a disclosure order if it deems it just and 
equitable to do so and if it is satisfied that the financial interest of the 
applicant is or will be prejudiced by the non-disclosure of any interest 
in the shares or debentures of the company. A financial interest 
includes any interest as member, contributory, creditor, lessor/lessee, 
licensor/licencee, liquidator or receiver in the company or a related 
company. A disclosure order, if granted by the court, will oblige any 
person whom the court believes to have relevant information about 
share ownership in the company to give such information to the court.

Section 84 specifies the notice which must be given in relation to 
any application to the court for a disclosure order.

Section 85 sets out the scope of a disclosure order. The order must 
specify the information required and may require the person to whom 
it is addressed to give particulars of his own past or present interest 
in the company or, where he has ceased to have an interest, to give 
whatever information he has on the identity of the person who 
subsequently held it.

Section 86 outlines the general powers of the court in relation to a 
disclosure order. For example it may, on cause shown, rescind or vary 
an order, or may specify a person, group or class to which the order 
applies. The court may also wholly or partly exempt from an order 
any person or class of persons, any interest or class of interests, any 
share or class of shares, etc. It may also impose such conditions or 
restrictions on the shares the subject of the order as it deems fit. 
Finally, the court may, if it deems it just and equitable, grant relief 
to any person affected by a disclosure order.

Section 87 provides that, where an order has been made, the 
applicant must notify the company, the registrar of companies, over
seas shareholders, etc. of the making of the order. The applicant must 
also publish notices in newspapers about the order.

Section 88 gives the court the discretion to forward any, some or 
all of the information received by it pursuant to an order to the 
applicant, the company concerned and the registrar of companies. 
Where the court sends information to the company, the latter must 
set up a register similar to that referred to in section 72 and record 
the information in it.

Section 89 provides that, where a person does not comply with a 
disclosure order, or gives false information about his interest, he 
cannot enforce his interest in the shares, by legal proceedings or 
otherwise. A person in default may obtain relief from the court in 
certain circumstances, e.g. accidental or inadvertent default.

PART V 

Insider Dealing

Section 90 provides a number of definitions for the purposes of Part 
V. The provisions will apply only to securities of public limited 
companies.

Section 91 makes it unlawful for a person connected with the
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company to deal in its securities, if he has any inside information 
related to it. Such a person is also precluded from dealing in the 
securities of any other company if he has inside information related 
to his employment in the first company. A person who receives inside 
information is also precluded from dealing. It will also be unlawful to 
engage in tipping, on the basis of inside information.

Section 92 sets out the consequences of insider dealing, which are 
civil in nature. This liability is two-fold. Firstly, a person who engages 
in insider dealing will be liable to compensate any other party to the 
transaction who was not in possession of the relevant information. 
Secondly, he may be liable to account to the company that issued the 
securities for any profit on the transaction.

Section 93 contains a series of necessary exceptions to the general 
rules set out in this Part.

PART VI

Winding up And Related Matters

Section 94 substitutes a new section for section 99 of the Principal 
Act which deals with the registration of charges. The section has been 
expanded to make provision for the insertion of a specific monetary 
limit, in the particulars of the charge, on the amount secured by it, 
and for the extension of the list of charges requiring registration.

Section 95 increases, from £50 to £300, the money amount referred 
to in section 214 of the Principal Act which sets out the circumstances 
in which a company is deemed to be unable to pay its debts.

Section 96 provides that no person will be entitled to withhold any 
documents or records of a company from the liquidator or provisional 
liquidator or to claim any lien on them. However, the section protects 
the rights (other than the rights to possession of the document) of 
any person who has had a charge created in his favour by the deposit 
with him of a document of the company.

Section 97 replaces section 245 of the Principal Act and strengthens 
the powers of the court to examine persons in relation to matters 
arising in a winding up.

Section 98 provides that, where any person is examined under the 
previous section, he may be directed to hand back company property 
and pay any debt he owes to the company.

Section 99 substitutes a new section for section 256 of the Principal 
Act, which deals with the declaration of solvency made by the directors 
of a company in a members’ voluntary winding up. The main change 
is the introduction of a requirement that the declaration of solvency 
be accompanied by a report by an independent person, i.e. a person 
qualified to be the company’s auditor. This report must give a view 
as to whether the opinion of the directors in the declaration of solvency 
is reasonable and whether the statement of the company’s assets and 
liabilities embodied in the declaration gives a true and fair view of 
the company’s assets and liabilities.

Section 100 provides that at least 10 days notice will have to be 
given of a meeting at which a resolution for voluntary winding-up is 
to be proposed.

Section 101 substitutes a new section for section 261 of the Principal 
Act. Where the liquidator in a members’ voluntary winding-up forms
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the opinion that the company will not be able to pay its debts, this 
section will enable the creditors to substitute their own liquidator for 
the liquidator already appointed by the members. It also provides for 
more substantial disclosure by the liquidator to the creditors in such 
circumstances. Where the creditors take this action, the winding-up 
will thereupon become a creditors’ voluntary winding-up.

Section 102 is a new provision to ensure that a liquidator will always 
be notified of his appointment.

Section 103 introduces a slight amendment to section 285 of the 
Principal Act, which deals with preferential payments in a winding- 
up. In order to speed up company liquidations generally, this section 
provides that the liquidator can advertise for preferential creditors 
and exclude any creditors who do not come forward within a specified 
time.

Section 104 substitutes a new section for section 286 of the Principal 
Act, which deals with fraudulent preference. The present section 
provides that fraudulently preferential transactions may be set aside 
only if effected within the period of 6 months before the date of 
winding-up. The new section extends this period to 2 years in the case 
of persons connected with the company, e.g. a director or shadow 
director or close relative, a related company, etc.

Section 105 substitutes a new section for section 288 of the Principal 
Act which deals with the circumstances in which a floating charge 
may be invalid. There are two substantive amendments. Firstly, the 
reference to “cash paid” in subsection (1) of the present section has 
been expanded to include goods or services sold or supplied to the 
company. Secondly, the new section provides that a floating charge 
given to a person connected with a company up to two years before 
it goes into liquidation will be invalid, unless it can be shown that the 
company was solvent after the creation of the charge.

Section 106 strengthens the criminal liability of persons under 
section 297 of the Principal Act in relation to fraudulent trading.

Section 107 has a two-fold objective. Firstly, the question of civil 
liability for fraudulent trading has been separated from criminal 
liability and now forms a section in its own right. Secondly, the civil 
liability provision is being expanded to cover reckless trading. It will 
apply to any person who was, while an officer of the company, 
knowingly a party to the contracting of a debt by the company which 
he did not honestly believe on reasonable grounds the company would 
be able to pay when it fell due for payment as well as all its other 
debts, or was otherwise knowingly a party to the carrying on of any 
business of the company in a reckless manner. If a company is wound 
up and is unable to pay its debts, a person in such a situation may be 
made personally liable for all or any part of its debts or other 
liabilities. If the court considers that the person has acted honestly and 
responsibly, it may relieve him either wholly or partly from personal 
liability on whatever terms it thinks fit. The scope of the section is 
wide, applying not just to companies registered under the Companies 
Acts, but to any body which may be wound up under those Acts.

Section 108 provides that where a liquidator can show that any 
property of a company was fraudulently disposed of, the court may 
order the return of such property or the proceeds of its sale or 
development. The provisions of this section will not apply in a case 
of fraudulent preference covered by section 104.

Section 109 provides that the court may order a company that is 
related to another company in liquidation to pay all or part of the
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debts of that other company, if the court considers that this is just 
and equitable. However, the mere fact that companies are related 
will not be a ground for making an order. The section contains 
guidelines for the court in deciding whether it is just and equitable to 
make an order, e.g. it must consider the extent to which related 
companies took part in the management of the company being wound 
up, the conduct of the related company towards the creditors of the 
company being wound up, etc.

Section 110 provides that the court may, if it considers that it is just 
and equitable to do so, order that, where two or more related 
companies are being wound up, they shall be wound up together as 
if they were one company. Again, the section gives the court guidelines 
for deciding whether it is just and equitable to make an order, and 
the mere fact that companies are related will not be a ground for such 
an order.

Section 111 substitutes a new section for section 298 of the Principal 
Act. Section 298 is a procedural section. It does not create offences 
but simply provides a swifter and simpler method for the court to 
assess damages against any promoter, director, liquidator or officer 
of a company, who has been guilty of any misfeasance or breach of 
trust in relation to the company. The new section, firstly, brings 
receivers within the ambit of section 298. Secondly, negligence and 
breach of duty by directors or liquidators are being added to the scope 
of the section.

jJj j*J• , fo.’l v • " ‘O * *•. *!’}♦.; -

Section 112 places a duty on liquidators and receivers to incorporate 
in their periodic statements, etc., a report as to whether it appears to 
them that any officer or member of the company is guilty of a criminal 
offence and, if so, whether they have reported this to the Director of 
Public Prosecutions. Liquidators and receivers will not be required to 
mention anyone by name. A liquidator or receiver will also have to 
say whether any such person has had a declaration of personal liability 
made against him in respect of fraudulent or reckless trading, or 
whether he has himself instituted proceedings for that purpose.

Section 113 imposes a criminal penalty where a liquidator or receiver 
has been in default in relation to the making of returns required by 
the Companies Acts.

Section 114 sets out various categories of persons who will be 
disqualified for appointment as the liquidator of a company. These 
include present or recent officers or servants of the company, its 
auditors and close relatives of officers. By virtue of section 133 of the 
Bill, an undischarged bankrupt will also be disqualified.

Section 115 deals with certain aspects of voting at creditors' meet
ings.

Section 116 clarifies the duties of directors of a holding company in 
relation to its subsidiaries.

PART VII

Disqualifications and Restrictions: Directors and Other
Officers

The purpose of Chapter 1 is to prevent directors of companies 
which are insolvent on their winding-up from being appointed as 
directors of or becoming in any way involved in the promotion or
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formation of companies unless such companies meet certain capital 
and other requirements. The provisions in Chapter 2 are intended to 
replace section 184 of the Principal Act by providing for dis
qualification of company directors in a much wider range of cir
cumstances. Chapter 3 provides for the enforcement of the provisions 
in Chapters 1 and 2.

Section 117 provides that where a company is insolvent on its 
winding-up, any person who was a director of the company at the 
commencement of the winding-up or within the previous 12 months, 
will not be qualified to be appointed as a director or to become 
concerned in the promotion or formation of any company, unless that 
company has a share capital of £50,000, if it is a public limited 
company, or £10,000 if it is a private company, fully paid-up in cash 
in each case. The court may, if it deems just and equitable to do so, 
grant relief to a person affected.

Section 118 applies the provisions of the previous section to a 
company which is in receivership.

Section 119 imposes further restrictions on a company when a 
director to whom section 117 applies becomes involved with it. These 
further restrictions generally concern the giving of financial assistance 
for the purchase of the company’s own shares, as well as the acquisition 
of non-cash assets from subscribers. Furthermore, such a company 
may not make any loans or quasi-loans to, or engage in any credit 
transactions on behalf of, its directors.

Section 120 contains provisions which are ancillary to the provision 
in section 117 dealing with amounts to be paid on the allotted shares 
of a company in which a director of an insolvent company begins to 
act.

Section 121 contains provisions ancillary to the provision of section 
117 providing that payments on such shares must be in cash.

Section 122 enables the court, in certain circumstances, to allow 
relief to a company, either in relation to itself or another person, with 
which a director to whom section 117 applies becomes involved.

Section 123 empowers the Minister to order that the minimum 
capital amounts referred to in section 117 be varied, and the section 
also contains details as to what such an order may contain.

Section 124 contains a number of definitions for the purposes of 
Chapter 2 (disqualification generally) and Chapter 3 (enforcement).

Section 125 replaces section 184 of the Principal Act which deals at 
present with disqualification of directors. A person will be deemed to 
be disqualified, where he is convicted of any indictable offence in 
relation to a company or involving fraud or dishonesty, for a period 
of 5 years or such other period as the court sees fit. In addition, the 
court may, in its discretion, disqualify a person, for such period as it 
sees fit, where it is satisfied that a person has been guilty of any fraud 
or breach of duty in relation to the company, or if he has been made 
personally liable for the company’s debts under section 107, or where 
any person’s conduct in relation to a company makes him unfit to be 
concerned in the management of a company, or where a person has 
been persistently in default in relation to certain reporting require
ments in the Companies Acts. A person who is subject to a dis
qualification order cannot be appointed or act as an auditor, director 
or other officer, receiver, liquidator or examiner or be in any way, 
directly or indirectly, concerned or take part in the promotion, for
mation or management of any company. A person who is subject to 
a disqualification order may apply to the court for relief.
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Section 126, together with the following sections, deals with the 
enforcement of Part VII, penalties for acting while disqualified, etc. 
Section 126 sets out the criminal and civil consequences of con
travening a disqualification order under Chapter 2 or, being a person 
to whom section 117 applies, of acting in a manner which he is 
prohibited from doing.

Section 127 provides a defence to a prosecution under the previous 
section to a person who, although he was a person to whom section 
117 applies, was not actually a director at the time the company 
commenced its winding-up but was such a director within the 12 
months prior to that date.

Section 128 sets out further civil consequences of contravening 
section 117 (restriction) and section 125 (disqualification). It provides 
that any person to whom the section applies must return any con
sideration given to him by a company while he was acting in relation 
to that company in a manner which he is prohibited from doing by 
virtue of being a restricted or disqualified person. Such a person may 
also be personally liable for any debts of the company which were 
incurred while he was acting in relation to the company in the 
aforementioned manner.

Section 129 makes it a criminal offence for an officer etc., of a 
company to act in accordance with the directions or instructions of 
another person if he knows that such other person is disqualified.

Section 130 provides that if a person is convicted of an offence 
under the previous section, he may also be personally liable for the 
debts of the company concerned incurred in the period during which 
he was so acting.

Section 131 provides that, where a director is involved in certain 
proceedings related to fraud or dishonesty, he must notify the court 
of present and recent directorships and also any past or present 
disqualification to which he is or was subject.

Section 132 provides that a prescribed officer of the court will supply 
the registrar of companies with information about disqualification 
orders and offences which have the effect of persons being deemed 
to be subject to disqualification orders.

Section 133 amends section 183 of the Principal Act by providing 
that an undischarged bankrupt may not act as an auditor, liquidator 
or examiner of a company, except with the leave of the court. Section 
183 of the Principal Act already prohibits an undischarged bankrupt 
from acting as a company director.

PART VIII 

Receivers
-

Section 134 substitutes a new section for section 315 of the Principal 
Act, which prohibits an undischarged bankrupt from acting as a 
receiver of the property of a company. The new section will extend 
this disqualification to persons connected professionally or through 
close family relationships with the company and to the company's 
auditors.

Section 135 enables an officer, member, creditor or liquidator of a 
company to apply to the court for directions in relation to any matter 
arising in connection with the performance by a receiver of his 
functions.
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Section 136 provides that a receiver who sells any of a company’s 
property owes a duty to the company to exercise all reasonable care 
to obtain the best price reasonably obtainable for the property as at 
the time of sale.

Section 137 amends section 320 of the Principal Act, which deals 
with the contents of statements to be submitted to a receiver by the 
officers, etc., of the company on his appointment. The section pro
vides for more stringent penalties for failure to make the necessary 
submissions.

Section 138 provides that, if no statement has been submitted to 
the receiver within 2 months after his appointment, the receiver 
himself must compile the statement of affairs and send it to the 
appropriate parties, i.e. the registrar of companies, the company, the 
debenture holder, etc.

Section 139 enables the court, on cause shown, to remove a receiver 
and appoint another receiver. This provision is similar to existing 
provisions in the Principal Act in relation to liquidators.

Section 140 provides that, in certain circumstances, a liquidator 
may apply to the court for an order that any existing receiver shall 
cease to act and for no other receiver to be appointed, or else to order 
that the receiver may only act in respect of certain assets. Where the 
court makes such an order, however, this would not in any way affect 
the status of the security on foot of which the receiver was appointed.

Section 141 provides that a receiver appointed otherwise than by 
the court cannot resign unless he has given one month’s notice thereof 
to certain parties. These include the holders of any floating charges, 
the company itself or its liquidator, and the holders of any fixed charge 
over the property of the company. The section also provides that a 
receiver appointed by the court may only resign by leave of the court.

Section 142 will oblige receivers who become aware of circumstances 
tending to show that a criminal offence has been committed in relation 
to a company, to report accordingly to the Director of Public Pros
ecutions.

PART IX

Companies under Court Protection

Section 143 provides a number of definitions for the purposes of 
this Part.

Section 144 empowers the court to appoint an examiner for the 
purpose of examining the state of the company’s affairs and per
forming such duties as may be imposed on him in this Part. Such an 
order may be made in a situation where the company is or is likely 
to be unable to pay its debts, no resolution has been passed or order 
made for its winding-up and it is proposed to enter a compromise or 
arrangement between it and its creditors and members. A petition 
for the appointment of an examiner may be made by the company or 
by any interested party, i.e. a creditor, member or by Foir Teo., if 
that agency has given financial assistance to the company.

Section 145 provides that, where an examiner is appointed, the 
company will be deemed to be under the protection of the court for
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a period of three months from the date of the presentation of the 
petition. For so long as the company has this protection, no pro
ceedings may be commenced, or resolution passed, for winding-up, 
no receiver may be appointed, no execution may be put into force 
against the company and no action may be taken to realise any security 
against the company or other person who may be liable for the debts 
of the company. Further, no order for relief may be made under 
section 205 of the Principal Act, and no other proceedings in relation 
to the company may be commenced except by leave of the court.

Section 146 provides that where an examiner is appointed, and a 
receiver is already acting, the court may order that the receiver shall 
cease to act or act only in respect of certain assets. The court will also 
have powers to deal with a situation where a provisional liquidator 
has already been appointed.

Section 147 provides that an examiner will have all the powers of a 
company inspector and of a company auditor as regards the obtaining 
of information. He will have power to convene, set the agenda for, 
and preside at board meetings and general meetings of the company 
and to propose motions or resolutions to such meetings. He will also 
have power, subject to certain conditions, to take the necessary steps 
to halt, prevent or rectify the effects of any act, omission, course of 
conduct or decision, actual or proposed, which in his opinion, is or is 
likely to be to the detriment of the company or of any interested 
party. He will also have, subject to the court, power to make changes 
in the direction and management of the company, and will have access 
to the court to determine any matter arising.

Section 148 sets out the publicity requirements concerning the 
appointment of an examiner.

Section 149 allows an examiner to resign or be removed from office, 
and the resulting vacancy to be filled by the court. The company 
concerned or an interested party may apply to the court for deter
mination of any matters arising from the performance by the examiner 
of his functions.

Section 150 requires the examiner to conduct an examination of the 
affairs of the company and give a two-part report to the court, within 
21 days of his appointment or such longer period as the court may 
allow. The contents of these two parts of his report are specified in 
sections 151 and 152.

Section 151 sets out what will be required in the first part of the 
examiner’s “21 day report”. This will be a report on the state of the 
company’s affairs including, inter alia, a statement and description of 
the assets and liabilities, a list of the creditors, the examiner’s opinion 
as to whether the company can be wholly or partly saved together 
with the conditions which would be essential for this to happen, draft 
proposals for a compromise or scheme of arrangement, if warranted, 
and a recommendation as to the course he thinks should be taken in 
relation to the company. The court may direct the examiner to include 
other matters in his report.

Section 152 sets out what will be required in the second part of the 
examiner’s “21 day report”. This will essentially be a report as to how 
the business was conducted up to the time of his appointment. The 
report will be required to state, for example, whether any deficiency 
between the assets and liabilities of the company has been satis
factorily accounted for, a detailed statement of opinion by the exam
iner as to the causes of the company’s difficulties, etc.

Section 153 provides for a court hearing where the examiner’s “21
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day report” under section 150 expresses the view that the company 
is not capable of survival, or where he has discovered serious irregu
larities in relation to its affairs. Having considered the examiner’s 
report, the court can make whatever order it deems fit; these could 
include orders for the winding-up of the company, its partial sale, the 
appointment of a receiver, etc.

Section 154 provides that, where the examiner’s report under section 
150 expresses the view that the company could be wholly or partly 
saved by reaching agreement on a rescue plan with its creditors, 
members, etc., and that this would be more advantageous than a 
winding-up, he will be required to formulate proposals for such a 
plan, put them to the creditors and members, and report back to the 
court within 42 days of his appointment, or such longer period as the 
court may allow.

Section 155 sets out what will be required in a “42 day report” by 
the examiner under section 154. This will contain, essentially, the 
rescue proposals themselves, the outcome of each of the required 
meetings of members and creditors to consider them, the recom
mendation of the committee of creditors under section 157, if any, 
and his own recommendations.

Section 156 provides that, where the court has ordered proposals 
to be prepared and considered, the company may, subject to court 
approval, affirm or repudiate certain contracts; however, any person 
who suffers loss or damage as a result will stand as an unsecured 
creditor for the amount involved.

Section 157 provides for the possibility of a representative com
mittee of creditors to assist the examiner.

Section 158 sets out the matters which proposals for a compromise 
or scheme of arrangement should contain. These should differentiate 
between members and creditors whose claims or interests will or will 
not be impaired by the proposals, specify, if necessary, whatever 
changes in the company’s management and direction may be required 
as well as any other matters which the examiner or the court deems 
fit. The proposals must also contain details of the estimated financial 
outcome of a winding-up of the company for each class of members 
and creditors, for comparison purposes.

Section 159 sets out a series of rules for the conduct of any meetings 
of members or creditors of a company which may be summoned to 
consider proposals for a compromise or scheme of arrangement. At 
meetings of members, the majority required for acceptance is a simple 
majority of votes validly cast. At meetings of creditors, a majority in 
number representing a majority in value of the claims represented at 
the meeting involved will be required.

Section 160 deals with the consideration by the court of the proposals 
contained in the examiner’s “42 day report” under section 154. The 
court may confirm, modify or refuse to confirm the proposals, and a 
series of guidelines are set down for the court in reaching its decision. 
Where it confirms proposals, they will be binding on all creditors and 
members affected by the proposal and on the company or other 
person who may be liable for its debts. Confirmed proposals will take 
effect not later than 21 days from the order of the court.

Section 161 provides for consideration by the court of objections to 
the confirmation of a plan. The section sets out the grounds on which 
a challenge may be entertained, e.g. irregularities in relation to 
meetings convened to consider the proposals, the proposals would 
unfairly prejudice the objector’s interests, etc.
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Section 162 provides that, where a plan comes into effect earlier 
than three months after the petition for the examiner’s appointment, 
the protection of the court will cease from such earlier date. A 
cessation of protection will operate to terminate the examiner’s 
appointment.

Section 163 empowers the court to revoke the confirmation of a 
plan if it is satisfied that it was procured by fraud. The court may 
attach conditions to its order.

Section 164 specifies certain categories of persons who will not be 
qualified to be an examiner. These include persons who have been 
disqualified from being a director or liquidator. A person who acts as 
an examiner while disqualified will be guilty of an offence.

Section 165 deals with the remuneration, costs and expenses of 
examiners. These will be paid out of the company’s revenue and, 
subject to the sanction of the court, will be paid in full before any 
other claim under any compromise or scheme of arrangement or in 
any receivership or winding-up of the company. The section also 
provides that the examiner may employ persons to assist him in his 
functions, but requires him, as far as possible, to use the existing staff 
and facilities of the company concerned.

Section 166 provides that notice of delivery to the registrar of 
companies of certain documents under this Part must be published in 
Iris Oifigiuil.

Section 167 applies certain provisions in Part VI of the Bill to cases 
under this Part with certain necessary modifications. The sections 
concerned deal with liens on company documents, liability for fraudu
lent or reckless trading and the return of assets which have been 
improperly transferred.

PART X

Accounts and Audit

Section 168 defines “friendly society’’ and “public auditor’’ for the 
purposes of this Part.

Section 169 amends section 160 of the Principal Act to provide for 
the removal of an auditor by a company and his replacement by 
another auditor. Where this is done, the registrar of companies must 
be notified. The section also provides that the company in general 
meeting may now fill any casual vacancy in the office of auditor, i.e. 
as well as the directors, as heretofore.

Section 170 amends section 161 of the Principal Act which deals 
with resolutions relating to the appointment and removal of auditors. 
The amendment is consequential on the provisions of section 169 of 
the Bill. Extended notice (28 days) will be required for the removal 
of an auditor other than the first auditor, and the auditor involved 
must be notified. An auditor who is removed will be entitled to attend 
the next AGM of the company and any general meeting at which it 
is proposed to fill the vacancy caused by his removal, and to be heard 
at such a meeting.

Section 171 provides, for the first time, a mechanism whereby a 
duly appointed auditor may resign during his term of office. While 
there may of course be straightforward reasons for such a resignation, 
e.g. ill health, etc., the section will prevent an auditor from resigning 
without reporting to the members on any problems or irregularities
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of which he is aware and which are connected with his resignation. A 
resignation must state any circumstances connected with it which the 
auditor considers should be brought to the notice of the members or 
creditors, or else a statement to the effect that there are no such 
circumstances. The company must send copies of this statement to 
the registrar of companies and to those entitled to attend general 
meetings of the company.

Section 172 allows a resigning auditor to requisition a general 
meeting of the company. The auditor may further require the company 
to circulate to its members a statement, prepared by him, of any 
circumstances connected with the resignation which he considers 
should be brought to their notice. In addition to allowing the auditor 
to attend and be heard at such a meeting, a resigning auditor must 
be allowed to attend and be heard at the AGM at which, but for his 
resignation, his term of office would have expired and any general 
meeting at which it is proposed to fill the ensuing vacancy.

Section 173 replaces section 162 of the Principal Act which deals 
with qualifications for appointment as auditor. The main changes here 
are, firstly, that a person will not be qualified as auditor of a company 
if he has been an officer or servant of the company within a period in 
respect of which accounts would fall to be audited by him if he were 
to be appointed auditor, or if he is a close family relative of an officer 
of the company. Secondly, a person who is a partner of or in the 
employment of an officer of the company will not be qualified; this 
rule did not previously apply to private companies. Thirdly, the 
section introduces similar changes in respect of qualifications for 
appointment as public auditor of an industrial and provident society 
or a friendly society. Fourthly, if an auditor becomes disqualified 
during his term of office, he must vacate the office. Finally, any 
recognition or authorisation given by the Minister under section 162 
of the Principal Act will continue in force, notwithstanding the repeal 
of that section.

Section 174 confirms, in statutory form, the Minister’s present 
power to revoke, suspend or attach conditions to his recognition of a 
body of accountants for auditing purposes under the Companies Acts 
and to the authorisations of individuals who may not be members of 
such recognised bodies.

Section 175 replaces section 163 of, and the Seventh Schedule to, 
the Principal Act, which sets out what must be contained in the annual 
audit report on company accounts. The matters to be dealt with in 
the auditors’ report, at present set out in the Seventh Schedule to the 
Principal Act, are now being brought into the body of the Act. Certain 
adjustments have been made to the actual statements required.

Section 176 places a new duty on company auditors if it appears to 
them that the company is not keeping proper books of account. In 
such a situation, the auditor will be required to notify the company 
accordingly and to request it to rectify the situation forthwith. The 
directors must thereupon take appropriate action in relation to books 
of account, or notify the auditors that they do not agree with the 
latter’s opinion. One way or the other a meeting of the company must 
be convened to consider the matter. The registrar of companies must 
be notified of any action taken under this section.

Section 177 provides that, where an auditor is subject to a dis
qualification order under Part VII of the Bill, he cannot remain a 
partner in a firm of auditors, and he may not take part, directly or 
indirectly, in the audit of the accounts of a body corporate or friendly 
society. Stringent criminal and civil liability will result where an 
auditor acts while disqualified.
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Section 178 requires a subsidiary company and its auditors to 
provide such information and explanation as might reasonably be 
required by the auditors of the holding company. This is to ensure 
that a situation should not arise where the auditor of a holding 
company could have reservations about the accounts of that company 
because of inability to obtain information from or about any of its 
subsidiaries.

Section 179 makes it an offence for an officer or employee of a 
company to give deliberately false or misleading information to the 
company’s auditors or to fail to give any information which they 
require or are entitled to require.

Section 180 replaces section 147 of the Principal Act which deals 
with the keeping of books of account by companies. The new section 
expands the present provisions, gives more specific guidelines on the 
matters to be dealt with in company books and is intended to make 
for a better degree of account keeping generally.

Section 181 substitutes a new section for section 296 (1) of the 
Principal Act which imposes a criminal penalty on officers of com
panies which, before they are wound-up, fail to keep proper books 
of account. Section 296 (2) of the Principal Act is being subsumed in 
section 180 of the Bill. Under the new section, if a company being 
wound-up is unable to pay its debts, and the court considers that 
failure to keep proper books has contributed to its insolvency or has 
impeded an orderly winding-up, every officer of the company who is 
in default will be liable to a criminal penalty.

Section 182 imposes a civil liability on company officers in the 
circumstances described in the previous section. In such cir
cumstances, any one or more of the officers or former officers of the 
company in default may be made personally liable for all or part of 
the debts and other liabilities of the company.

Section 183 empowers the Minister to order that sections 180 and 
181 will apply as regards the accounts of a company from a specific 
date after the commencement of the sections themselves.

PART XI 

General

Section 184 deals with offences generally. In addition to the usual 
provisions, this section also provides that where it is provided in the 
Companies Acts that, for continued contravention, a person shall be 
liable to a daily default fine, he will be guilty of contravening the 
provision on every day on which the contravention continues after 
conviction of the original contravention, i.e. a different offence will 
be involved on each day.

Section 185 provides that, where offences by a body under certain 
sections of the Bill are proved to have been committed with the 
consent or connivance of or to be attributable to any neglect on the 
part of directors or other officers, such persons will also be guilty of 
the offence.

Section 186 provides that, where information in various forms is 
required under the Companies Acts, e.g. returns or other documents, 
it will be an offence knowingly or recklessly to give false information.

Section 187 makes it an offence to destroy, mutilate or falsify any
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document relating to a company if the intention is to defeat the law. 
It will also be an offence to fraudulently part with, alter, or make an 
omission in a company's books.

Section 188 will empower the registrar of companies to classify the 
information he receives in whatever format he considers desirable. 
To this end. the Minister may make regulations requiring certain 
forms of classification or symbols of identification to be entered on 
any relevant company documents.

Section 189 applies certain provisions of Part VI of the Bill and Part 
VI of the Principal Act to companies in respect of which there is an 
unsatisfied judgement or where it is proved to the court that the 
company is unable to pay its debts. The provisions to be applied 
include those on examination of officers and fraudulent and reckless 
trading.

An Roinn Tionscail agus Trachtala, 
Bealtaine, 1987.
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