AN BILLE UM THRUAILLIU AEIR, 1986
AIR POLLUTION BILL, 1986

EXPLANATORY MEMORANDUM

The purpose of the Bill is to provide a comprehensive modern
legislative framework for the control of air pollution in order to meet
national requirements and to enable full effect to be given to relevant
EC Directives. To this end, the Bill will confer on local authorities
the necessary powers to ensure the protection of air quality in their
areas and will confer on the Minister for the Environment power to
set standards and issue directions and policy guidelines so as to secure
the necessary degree of consistency in implementation throughout
the country.
PART I
Preliminary

and. General

Section 1 sets out the short title.
Section 2 provides that the Act, or different provisions of the Act,
may be brought into operation on such day or days, or for such area
or areas, as may be appointed by order of the Minister.
Section 3 provides that emissions which arise from the incineration
of wastes at sea or from the use of a radioactive substance will be
excluded from the provisions of the Act. Such emissions are regulated
under the Dumping at Sea Act, 1981 and the Nuclear Energy (An
Bord Fuinnimh Nuicleigh) Act, 1971, respectively.
Section 4 defines the term “air pollution” as it is used in the Bill.
A definition of “pollutant” is contained in section 7 (1) and the First
Schedule lists the main pollutants with which the Bill is concerned.
Section 5 relates to the interpretation of the term “best practicable
means” which is used in key provisions of the Bill. For instance, under
section 24 the occupier of a premises, other than a private dwelling,
is required to use the best practicable means to limit and, if possible,
to prevent emissions from the premises and, in granting a licence
under section 32, a local authority must satisfy themselves that the
best practicable means will be used to prevent or limit emissions
from the plant. “Best practicable means” involves the provision of
appropriate facilities for the prevention of pollution and their proper
maintenance, use and operation. In relation to new industrial plant,
regard is to be had in interpreting the term to the current state of
technical knowledge, environmental conditions and financial implica
tions. In the case of existing industrial plant and in other situations,
consideration is also to be given to the nature, extent and effect of
emissions, the age of the premises, the facilities installed, the likely
life span of the plant and the cost of replacing such facilities. Subsection
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(3) empowers the Minister to prepare and publish from time to time
directions specifying the best practicable means for the prevention or
limitation of emissions, either generally or for particular classes of
premises, and provides that regard shall be had to such directions in
the administration of the Act.
Section 6 defines the industrial plant to which the licensing provi
sions of Part III will apply and defines “existing industrial plant” for
which a licence under that Part will not ihitially be required. The
licensing provisions will apply to plant etc. used for any of the
processes specified in the Third Schedule, these being mainly the
categories listed in Annex I of Directive 84/360/EEC. Under subsec
tion (3), the Minister may by regulations vary the Third Schedule by
adding or deleting industrial processes. Such regulations would have
to be approved in draft by each House of the Oireachtas (section 10
Section 7is the general interpretation section and includes definition
of terms used throughout the Bill.
Section 8 provides that the Act will apply to premises belonging to,
or occupied by, the State.
Section 9 and the Second Schedule repeal:
—the provisions of the Public Health (Ireland) Act, 1878 which deal
with nuisances arising from fireplaces, furnaces and chimneys,
—the Alkali, etc. Works Regulation Act, 1906,
—section 10 of the Local Government (Sanitary Services) Act, 1962
which enables the Minister to make regulations for controlling
pollution of the atmosphere,
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—provisions of the Local Government (Planning and Develop
ment) Act, 1963, as amended by the Local Government (Planning
and Development) Act, 1976, that relate to air pollution,
—the Control of Atmospheric Pollution Regulations, 1970,
—the European Communities (Sulphur Content of Gas Oil) Regu
lations, 1977,
—the Control of Atmospheric Pollution (Licensing) Regulations,
1985,
—the European Communities (Sulphur Content of Gas Oil)
(Amendment) Regulations, 1985,
—the European Communities (Lead Content of Petrol) Regula
tions, 1985.
Section 10 will enable the Minister to make regulations for giving
full effect to the Act.
Section 11 is a general provision which makes it an offence to
contravene any provision of the Act or any regulations made, or
notice served, under the Act. Subsection (2) provides that where an
offence is committed by a corporate body, and where a person within
that body can be identified as being responsible for the offence, he
too shall be guilty of an offence.
Section 12 specifies the maximum penalties which may be imposed
on a person convicted of an offence under the Act. A person who is
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summarily convicted will be liable to a maximum fine of £1,000 or
imprisonment for six months, or both. Where a person is convicted
on indictment, he will be liable to a maximum fine of £10,000 or
imprisonment for up to two years, or both. Provision is also made for
continuing offences.
Section 13 provides that local authorities may prosecute summarily
any offences committed under the Act. Provision is made in subsection
(2) to allow for the prosecution summarily of particular offences by
other persons to whom functions under the Act might be assigned.
Subsection (3) provides that summary proceedings for an offence
under the Act may be commenced within one year from the
commission of an offence, or within three months of sufficient evi
dence of an offence coming to the attention of the prosecuting auth
ority, whichever is the later. Subsection (4) provides that a certificate,
signed by the person initiating the proceedings, stating the date on
which evidence of the offence became known to him, will be prima
facie evidence in any legal proceedings and will be accepted without
proof of the signature, unless the contrary is shown.
Section 14 provides for the powers of authorised persons (defined
in section 7) to enter premises and to carry out inspections, make tests
and take samples, as necessary, for the purposes of the Act. It will
be an offence to obstruct an authorised person in performing his duties
(subsection (5)). An authorised person refused entry to premises may
apply to the District Court for a warrant (subsection (6)). Subsections
(7) and (8) enable the Minister to make regulations governing the
taking of samples and the carrying out of tests, including the desig
nation of persons to carry out tests, the certification of evidence
resulting from tests and the evidential value of such certificates.
Section 15 sets down the procedure for serving any notices required
to be given by or under the Act.
Section 16 is designed to enable a local authority to acquire informa
tion necessary for the implementation of the Act. Subsection (1) will
require an occupier of any premises to supply specified information
in relation to any activity or process carried out on the premises and
in relation to the fireplaces (including furnaces, etc.) in the premises
and the fuels or other materials burned on the premises. It will also
enable a local authority to obtain information on emissions, on a
periodic or other basis, and to obtain information on the types and
volumes of fuel sold in their area. A local authority may not require
returns at intervals of less than three months or covering a period
greater than twelve months (subsection (2)). It will be an offence to
supply false or misleading information in response to a notice under
the section (subsection (3)). Under subsection (4) a local authority
may not give information obtained under the section to any person
other than a prescribed person.
Section 17 provides that a register shall be kept by each local
authority in which prescribed information will be entered (for exam
ple, details of applications for licences, decisions thereon, particulars
of notices served, etc.). Members of the public will be entitled to
inspect the register at the offices of the local authority during office
hours and to get extracts, for which the local authority may make a
charge (subsections (2) and (3)). Subsection (4) provides that every
document certified to be a copy of an entry in a register shall, until
otherwise proved, be taken as evidence of an entry.
Section 18 enables local authorities to undertake research, surveys,
investigations or educational programmes on air pollution. The
making of a financial contribution towards such work by a local
authority will be a reserved function. Provision is made also for the
making of grants by the Minister to support research, etc.
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Section 19 is the usual provision authorising expenditure on admini
stering the new legislation.
Section 20 will enable the Minister, by regulations, to require local
authorities to consult with specified bodies or persons in performing
their functions under the Act.
Section 21 will enable the Minister, by regulations, to transfer any
function conferred by the Act on a local authority to any other person
to be performed by that person in addition to, or instead of, the local
authority. Subsection (2) provides that functions may be transferred
to a body set up under the Local Government Services (Corporate
Bodies) Act, 1971. Under subsection (4), the Minister may make
regulations containing any consequential provisions required to give
full effect to any transfer of functions.
Section 22 enables local authorities to make charges, in accordance
with regulations made by the Minister, in relation to emissions.
Subsection (2) enables the Minister to make regulations in relation to
such charges and covering such matters as the emissions in relation
to which charges may be made, the manner in which charges are to
be imposed and the calculation of charges.
PART II
General Provisions Relating to Air Pollution

Section 23 enables the Minister, by regulations, to prohibit either
absolutely or with exceptions, specified emissions or the production,
import or use of a substance (other than a fuel) which could cause air
pollution.
Section 24 requires the occupiers of all premises, except private
dwellings (defined in section 7) to use the best practicable means to
limit and, if possible, to prevent emissions from the premises. “Best
practicable means” is defined in section 5. Subsection (2) contains a
general prohibition on emissions which cause a nuisance. Subsection
(3) provides good defences to a charge of contravening the section;
these include use of best practicable means, demonstrating that the
emission did not cause air pollution, showing that the emission was
in accordance with a licence under the Act or with an emission limit
value specified under section 51 or with the provisions of a special
control area order (section 39).
Section 25 enables the Minister to make regulations regarding the
emission of smoke into the atmosphere. The regulations would specify
the premises to which they apply and the type of smoke affected and
could prohibit entirely, or subject to exceptions, the emission of
smoke from such premises. Regulations under the section may also
relate to the burning of straw or of any waste. Subsection (3) provides
good defences to a charge of contravening regulations made under
the section.
Section 26 enables a local authority to serve a notice requiring the
occupier of any premises to take such measures as the local authority
consider necessary to prevent or to limit air pollution. Subsection (2)
specifies considerations to be taken into account in deciding whether
to serve a notice under the section. Under subsection (3), a notice
must specify the measures to be taken and the period within which
the notice is to be complied with. A notice may be served regardless
of whether or not there has been a prosecution for an offence under
the Act (subsection (4)) and the service of a notice will not preclude
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a subsequent prosecution. Subsection (5) enables a person on whom
a notice is served to make representations to the local authority
regarding the notice and enables the local authority, having considered
any such representations, to amend or revoke the notice. A person
on whom a notice is served must comply with the notice within the
time allowed (subsection (6)). Subsection (7) will enable a local
authority themselves to take steps to prevent or limit the pollution
where the notice is not complied with and to recover the cost as a
simple contract debt.
Section 27 allows a local authority to take such urgent measures as
they consider necessary to prevent or to limit air pollution and to
recover the cost of such measures as a simple contract debt.
Section 28 will enable the High Court, on the application of a local
authority or any other person, to prohibit or restrict an emission
where the Court is satisfied that a serious risk of air pollution could
arise or where the emission contravenes a licence under the Act or is
being made without such a licence.
Section 29 places an obligation on the occupier of premises, other
than a private dwelling, to inform the local authority as soon as
practicable of the occurrence of any incident which may cause air
pollution.
PART III
Licensing

of

Industrial Plant

Section 30 sets out the basic obligation to obtain a licence from the
local authority for the operation of industrial plant (defined in section
6 and the Third Schedule). Under subsection (1), the obligation to
obtain a licence will apply initially to persons operating industrial
plant after a prescribed day and where the plant was neither authorised
under the Planning Acts nor in operation before 1 July, 1987. The
operation of existing plant (defined in section 6) will not initially
require a licence. However, the Minister will be empowered under
subsection (2) to make regulations bringing such plant within the
licensing system. Where such regulations are made, existing plant will
be entitled under subsection (3) to continue in operation after the
relevant date, provided an application for a licence is made and is not
yet determined.
Section 31 requires the Minister to make regulations governing the
issue of licences by local authorities. Subsection (2) lists some of the
provisions which may be included in the regulations, including the
form of the application and licence, the furnishing of specified infor
mation, the publication of notices, and the making of contributions
towards the costs of investigations carried out by a local authority in
relation to an application. Subsection (3) makes it an offence to furnish
false or misleading information in relation to an application and
provides that where a person is convicted of such an offence any
licence granted will stand revoked from the date of the conviction.
Subsection (4) deals with the recovery of any sums due to a local
authority in respect of the cost of any investigations carried out in
relation to applications.
Section 32 provides that a local authority may grant a licence (with
or without conditions), or refuse a licence, where an application in
that regard is made in accordance with regulations under section 31.
In dealing with an application, the local authority will be bound under
subsection (2) to have regard to any relevant air quality management
plan under section 46 or special control area order under section 39.
The authority will be precluded by subsection (3) from granting a
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licence unless any emissions will comply with relevant emission limit
values (section 51) and be consistent with the maintenance of air
quality standards (section 50). In addition, the local authority will
have to be satisfied that the best practicable means will be used to
prevent or limit emissions from the plant. Subsection (4) specifies
conditions which may be attached to a licence, including conditions
requiring payments to the local authority in relation to the monitoring
of emissions. Subsection (5) provides that the notification of a decision
under the section must specify the reasons for the decision and any
conditions attached thereto.
Section 33 provides for the regular review of licences to permit
adaptation to changing circumstances. Subsection (1) allows a local
authority, on their own initiative, to review a licence at intervals of
not less than three years. However, with the consent of a licensee, a
licence may be reviewed at any time. On reviewing a licence, a local
authority may decide to grant a revised licence in substitution for the
licence reviewed (subsection (2)). Subsection (3) allows for reviews
where there are grounds for believing that an emission may constitute
a serious risk of air pollution or where there has been a material
change in the nature or the extent of an emission, or where there has
been a material change in air quality in the area where industrial plant
is situated, or where new evidence comes to light regarding the
pollutants present in an emission or their effects. Licences must
also be reviewed where relevant emission limit values or air quality
standards are subsequently specified by the Minister or a special
control area order comes into operation. Subsection (4) enables the
Minister to make regulations regarding the giving of notice of a
licence review, the making of representations on the review, and the
publication of specified notices by the local authority. In reviewing a
licence, a local authority must have regard to the development of
technical knowledge and changes in the air quality situation (subsec
tion (5)).
Section 34 provides that a person aggrieved by a decision of a local
authority in relation to a licence or a revised licence may appeal to
An Bord Pleanala. An appeal may be taken by the applicant for a
licence or a third party. Subsection (2) provides that An Bord Pleanala
may either refuse the appeal or give directions in relation to the
licence to the local authority concerned. A local authority must
comply with any such directions. Subsection (3) enables regulations
to be made regarding procedure in relation to appeals and subsection
(4) provides that such regulations may include the modification or
application of any provisions of the Local Government (Planning and
Development) Acts, 1963 to 1983.
Section 35 provides that the Minister may make regulations prescrib
ing fees to be paid by applicants for licences or reviews of licences
under sections 32 and 33 or in relation to appeals under section 34.
Section 36 provides that where industrial plant to which a licence
relates has not commenced operation within three years of the grant
ing of a licence, or has ceased operations for a period of at least three
years, the licence will lapse. However, subsection (2) provides that
where a licence has been granted prior to the construction or operation
of plant, the local authority may extend the life of the licence beyond
three years where they are satisfied that this should be done having
regard among other things to the extent of the construction works.
Section 37 provides that a licence will normally enure for the benefit
of industrial plant and will not, therefore, be affected by changes of
ownership. However, subsection (2) requires that where a person to
whom a licence is granted transfers to another his interest in plant,
he shall inform the local authority immediately and notify them of
the name of the new owner.
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Section 38 requires the occupier of licensed plant or of existing
industrial plant not yet licensed to inform the local authority of any
alteration which would materially increase emissions from the plant
or cause new emissions. Subsection (2) provides that on receipt of
such a notice, a local authority may decide to review a licence or
direct the person responsible to apply for a licence or a new licence,
as appropriate, before carrying out the notified alterations. Subsection
(3) provides that a local authority must, within one month of the
receipt of a notice under the section, inform the applicant of whether
they intend to review the licence or to require an application for a
licence or a new licence, as appropriate.
PART IV
Special Control Areas

Section 39 enables a local authority, in the interests of preventing
or limiting air pollution, to make an order declaring all or part of
their area to be a special control area. In considering the making of
an order, the local authority must have regard to any relevant air
quality management plan or air quality standard as well as the availa
bility of the means necessary to comply with an order and the cost of
compliance (subsections (1) and (2)). Subsection (3) provides that an
order must specify the area to which it applies, the pollutants with
which it is concerned and the measures to be taken in the special
control area. Under subsection (4), the Minister may direct that an
order be made in relation to a particular area. Under subsection (5),
a local authority can make an order, with the consent of any other
local authority concerned, relating to areas outside their own
functional area. Provision is made*in subsections (6) and (7) for the
revocation or amendment of an order and for periodic reviews of
orders. The making, revoking or amending of an order will be a
reserved function (subsection (8)).
Section 40 specifies the measures which may be included in an order
made under section 39. Subsection (2) enables the Minister to make
regulations authorising the use of certain classes of fireplace in a
special control area. Subsection (3) permits the Minister to regulate
the type of fuels to be used in special control areas. Subsection (4)
provides that a person who contravenes any provision of a special
control area order will be guilty of an offence. Subsection (5) provides
good defences to a charge of contravening a special control area
order.
Section 41 contains provisions in relation to the publication of
orders made under section 39, the submission of objections and
their consideration, and the confirmation of orders by the Minister.
Subsection (3) states that where there are no objections to an order
or where any objections have been withdrawn the Minister may
confirm or refuse to confirm the order, or if he considers it desirable
he may hold an oral hearing. Under subsection (4), where there are
objections to an order, the Minister must hold an oral hearing and,
having considered the report and recommendations of the person who
held the oral hearing, may confirm or refuse to confirm the order
(subsection (5)). In confirming an order the Minister must specify a
date on which it will come into operation (subsection (7)).
Section 42 deals with the procedures for the conduct of oral hearings
into special control area orders.
Section 43 provides a procedure for relaxing or suspending a special
control area order where this becomes necessary, for example.
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because of fuel scarcity. Subsection (2) provides that the Minister
shall consult the relevant local authority before making regulations
under the section, unless this is not possible due to the urgency of the
situation.
Section 44 will enable a local authority to ensure that the terms of
a special control area order are complied with by serving notices
specifying any works which need to be carried out at particular
premises. Subsection (2) provides that a notice served under the
section must specify the measures to be taken and the period within
which the notice is to be complied with. Subsection (3) enables a local
authority to amend a notice having considered representations made
within the specified period. Subsection (4) requires a person on whom
a notice was served to comply with the requirements of the notice.
Subsection (5) will enable the local authority to take steps to prevent
or limit air pollution where a notice is not complied with and subsection
(6) will enable them to recover the cost involved as a simple contract
debt.
Section 45 empowers the Minister, with the consent of the Minister
for Finance, to make a scheme for the granting of financial assistance
towards the cost of any works required to be carried out at a premises
because of the making of a special control area order. Subsection (2)
provides that a scheme may be administered in whole or in part by a
local authority or any other person or body specified in the scheme
and provides for the inclusion in a scheme of a procedure for the
determination of any disputes arising about entitlements under the
scheme. Subsection (3) enables the Minister, with the consent of the
Minister for Finance, to amend or revoke a scheme.
PART V
Air Quality Plans

and

Standards

Section 46 provides for the making by local authorities, either on
their own initiative or on the direction of the Minister, of plans for
the preservation of air quality in their areas. Subsection (2) provides
that a local authority must review a plan at least every five years.
Two or more local authorities may combine to make an air quality
management plan (subsection (3)). A plan must contain objectives
for the prevention or limitation of air pollution and the preservation
and improvement of air quality but such objectives must not be
inconsistent with any relevant air quality standard, emission limit
value or special control area order (subsection (4)). The making or
review of a plan will be a reserved function (subsection (5)).
Section 47 enables the Minister to direct a local authority or a
number of local authorities to make, jointly make or co-ordinate the
making of an air quality management plan.
Section 48 requires a local authority to publish notice of their
intention to make, vary or replace an air quality management plan.
Subsection (2) requires that the notice shall state where, and at what
times, a copy of the plan may be inspected, and that objections may
be made within a specified period. Subsection (3) provides that a local
authority, having considered any objections received, may as they
think fit make, vary or replace the plan with or without amendment.
A local authority must supply a copy of the plan, or an extract from
it, if so requested by any person interested (subsection (4)) and may
make a charge not exceeding the reasonable cost of making the copy.
Subsection (4) also makes provision regarding the evidential value of
a copy of the plan or an extract from it.
Section 49 requires a local authority to forward a copy of an air
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quality management plan to the Minister and any other prescribed
person as soon as may be after the making, varying or replacing of
the plan.
Section 50 gives the Minister power to specify, by regulations, air
quality standards generally to be expressed in terms of concentrations
of pollutants in the air. Different standards may be set in relation to
different areas, different times and different pollutants. Provision is
made for the relaxation of standards, for limited periods, where for
any reason (e.g. a fuel crisis) compliance may become impractical
(subsection (2)). Under subsection (3), local authorities will have a
duty to use their various powers under the Act to secure that the
standards are observed.
Section 51 enables the Minister to specify, by regulations, emission
limit values. An emission limit value may relate to a particular
pollutant or a combination of pollutants. Different values may be
prescribed for different areas, different classes of premises and dif
ferent circumstances, so that, for example, local air quality conditions
can be taken into account. The occupier of premises will be required
to see to it that emissions from the premises comply with any prescri
bed limit value (subsection (3)). Subsection (4) enables the Minister
to give directions to a local authority in relation to monitoring of
emissions to ensure compliance with an emission limit value. Subsec
tion (5) enables the Minister, where necessary, to suspend or relax
an emission limit value.
Section 52 enables the Minister to give general directions on policy
in relation to air pollution. Subsection (2) provides that a local auth
ority and An Bord Pleanala, in performing their functions under the
Act, must have regard to any such directions. Subsection (3) deals
with the publication of directions.
Section 53 enables the Minister to make regulations, for the purpose
of preventing or limiting air pollution, in respect of the standards,
composition and contents of fuels used in fireplaces and in motor
vehicles. This power could be used to regulate the lead content of
petrol, to limit the benzene content of petrol, or limit the sulphur
content of gas oils or other fuels. Subsection (2) provides, inter alia,
that standards may be differentiated by reference to area, or classes
of vehicles, and allows for exceptions to be specified. The subsection
will also enable provision to be made for the enforcement of standards,
the testing of fuels, the issue of certificates, etc.

PART VI
Miscellaneous

Section 54 requires a local authority to carry out such monitoring
of air quality and of emissions as they consider necessary for the
purpose of their functions under the Act, or as may be directed
by the Minister. Subsection (2) requires the keeping of records of
monitoring. Under subsection (3) local authorities will be enabled to
require the occupier of any premises (other than a private dwelling)
from which emissions are made to carry out such monitoring as the
local authority consider necessary and to supply monitoring records
to the local authority. Subsection (4) enables the Minister to direct a
local authority to supply -monitoring records to specified persons.
Subsection (5) provides that a local authority must establish a monitor
ing programme to check compliance with any air quality standards
which apply to their functional area. Subsection (6) enables the
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Minister to specify standards and methods of monitoring to ensure
comparability of results from different stations and with monitoring
carried out in other EEC States. Subsection (7) enables the Minister
to carry out such monitoring as seems necessary or desirable or to
arrange for such monitoring.
Section 55 enables the occupier of any premises who may not
otherwise be able to carry out works required to meet provisions of
the Act to apply to the District Court for an order. The District Court,
at its discretion, may deem consent to have been given and direct the
occupier to carry out the works. Where the occupier of a premises
feels that the cost of works he is required to carry out should be
borne, or partially borne, by the owner of the premises or any other
person, he may apply to a competent court for an order as to the
costs and the court may make such order as it considers just having
regard to all the circumstances.
Section 56 provides that where a licence is granted under the Act
in relation to industrial plant, any air pollution conditions attached
to a planning permission for the plant shall lapse. Subsection (2)
provides that the existence of a planning permission will not prejudice,
restrict or affect in any way the application to any premises of the
new Act.
Section 57 provides for transitional measures in relation to works
covered by the 1906 Alkali Act. Subsection (1) provides that alkali
works must continue to carry out their operations in accordance with
the provisions of the Alkali Act governing the prevention of emissions
until such time as a licence under the Act comes into force for
the works. Subsection (2) provides that the requirement of annual
registration in the 1906 Act will no longer apply. Subsection (3)
provides that the local authorities will be responsible for the enforce
ment of the provisions of subsection (1).
Section 58 contains savers relating to the operation of other legisla
tion, civil proceedings, etc.
The First Schedule, listing the most important polluting substances,
is based on Annex II to the EC Directive on the combating of air
pollution from industrial plants (84/360/EEC).
The Second Schedule lists the various Acts and Statutory Instru
ments repealed by section 9.
The Third Schedule is based on Annex I to the EC Directive
(84/360/EEC) on the combating of air pollution from industrial plants.
It also includes processes covered by the Alkali, etc. Works Regula
tion Act, 1906 and metal recovery operations covered by regulations
made in 1985. The list is a minimal one but section 6 enables the
Minister to amend the Schedule, by regulations.
An Roinn Comhshaoil,
Feabhra, 1986.
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