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EXPLANATORY MEMORANDUM

Purpose of Bill
1. The purpose of the Bill is to abolish the common law rule 

according to which (as generally stated) the domicile of a married 
woman is in all cases the same as her husband’s and to provide that 
the domicile of married women shall be determined in the same way 
as that of any other adult (section /). The Bill also makes provision 
for two matters which are related to the existing rule. The first is the 
domicile of minor children of the spouses (section 4)\ the second is 
the recognition of foreign divorces (section 5).

Section 1 (Abolition of wife's dependent domicile)
2. Subsection (1) provides that from the commencement of the Act 

the rule mentioned in paragraph 1 above that a wife’s domicile is in 
all cases the same as her husband’s shall be abolished and that the 
domicile of a married woman shall be an independent domicile, 
determined in the same way as that of any other person capable of 
having an independent domicile (that is to say, any person other than 
a minor or a person of unsound mind). Subsection (2) provides that 
the section shall apply to the parties to every marriage irrespective of 
where and under what law the marriage takes place and irrespective 
of the domiciles of the parties at the time of the marriage.

Section 2 (Domicile before commencement of Act)
3. This section provides that the question as to what domicile a 

person had at any time before the commencement of the Act shall be 
determined as if the Act had not been passed. Therefore a wife’s 
domicile at a time before the commencement of the Act will continue 
to be regarded as the same as that of her husband.

Section 3 (Domicile after commencement of Act)
4. This section provides that the question as to what domicile a 

person has at any time after the commencement of the Act shall be 
determined as if the Act had always been in force. Therefore a woman 
married before the commencement of the Act will, in relation to any 
time after the commencement, be treated as if she had always been 
a single woman and so able to acquire an independent domicile.

Section 4 (Dependent domicile of minor)
5. This section makes certain alterations to the present rule that 

the domicile of a legitimate minor child is in all cases the same as that 
of his father (and, therefore, of his mother) regardless of where the 
child and his mother are residing.

6. Subsection (1) provides that, where the parents of the child are 
living apart, and the child has his home with his mother and no home
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with his father, the child will have his mother’s domicile. The same 
rule will apply if he had his home with his mother as mentioned at 
any time and has not since had a home with his father.

7. Subsection (2) provides that, if a child has had his mother’s 
domicile according to the rule provided for in subsection (1) and his 
mother dies, and if he has not since her death had a home with his 
father, the child will continue to have his mother’s domicile.

8. Subsection (3) provides that the above provisions shall not affect 
any existing rule of law as to the cases where a minor’s domicile is 
regarded as depending on that of his mother. This is the case when a 
child is illegitimate or born posthumously.

9. Subsection (4) provides that, where a minor has been adopted 
(whether by virtue of an adoption order made in the State or by virtue 
of one made elsewhere and recognised under the law of the State), 
the provisions of the section shall apply as if the adopters were his 
real parents.

Section 5 (Recognition of foreign divorces)
10. This section makes new provisions to replace the existing rule 

as to when divorces granted in other countries are recognised by the 
law of the State. The present rule (as generally stated) is that a foreign 
divorce is recognised in the State if the spouses were domiciled, at 
the commencement of the divorce proceedings, in the country where 
the divorce was granted or (possibly) if, although the divorce was 
granted in a different country from the country where they were 
domiciled, the divorce is recognised by the law of the country where 
they were domiciled. Since the existing rule as to recognition of 
divorces depends on the rule that the spouses have the same domicile, 
the abolition of the latter rule makes it necessary to replace the rule 
as to recognition.

11. Subsection (1) replaces the rule that a divorce is recognised in 
the State if it is granted in the country where the spouses are domiciled 
with a rule that the divorce shall be recognised if it is granted in the 
country where either spouse is domiciled.

12. Subsection (2) adapts the rule introduced by subsection (1)1 o 
the case of a divorce granted in a country consisting of two or more 
territorial units (states, provinces etc.) having different legal systems 
of divorce. In such a country subsection (1) will apply as if each 
territorial unit were a separate country, so that it will be necessary 
for a spouse to be domiciled in the territorial unit in which the divorce 
is granted. The subsection will not apply where, although there are 
different territorial units, there is a unitary divorce law applying 
throughout the country; in such a case it will be sufficient if a spouse 
is domiciled in any part of that country.

13. Subsection (3) provides that a divorce granted in any of the 
jurisdictions specified (England and Wales etc.) shall be recognised* 
in the State if either spouse is domiciled in any of those jurisdictions, 
whether or not this is the jurisdiction in which the divorce is granted. 
(Subsection (2) does not cover this situation because, although the 
law in each of the jurisdictions specified in that subsection provides 
for the recognition of divorces granted in any other of the jurisdictions, 
there are different systems of divorce in the different jurisdictions).

14. Subsection (4) provides for a case where neither spouse is 
domiciled in the State, and a divorce is granted in a country other 
than a country where either of the spouses is domiciled. The divorce 
will be recognised in the State if it is recognised by the law of the
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country where both spouses are domiciled or, if they are domiciled 
in different countries, if it is recognised by the laws of both those 
countries.

15. Subsection (5) provides that the new rules provided by the 
section shall apply to divorces granted after the commencement ot 
the Act. The recognition of divorces granted before that time will 
depend on the previous law.

16. Subsection (6) provides that the section shall not affect any 
ground on which the Irish courts may refuse to recognise a foreign 
divorce apart from the ground that the requirements as to the domicile 
of a party are not satisfied. In particular, the subsection will enable 
the courts to continue to withhold recognition if a spouse has not 
been given adequate notice of the divorce proceedings.

17. Subsection (7) makes it clear that the section applies only to 
divorces that operate to dissolve a marriage. It also provides that for 
the purposes of the section the relevant time that a spouse has to be 
domiciled in a country is the time of the commencement of the divorce 
proceedings.

Section 6 (Short title and commencement)
18. This section gives the short title of the Act and provides that 

the Act shall come into operation three months after it is passed.

An Roinn Dli agus Cirt, Nollaig, 1985.

Wt. 152425/F/12. 1.325. 12/85. Cahill. (7130). G.16.
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