
AN BILLE UM CHISTIINFHEISTIOCHTA A1NMNITHE, 1985 
DESIGNATED INVESTMENT FUNDS BILL, 1985

EXPLANATORY MEMORANDUM

The main purpose of the Bill is to facilitate the establishment of 
designated investment funds as contemplated under the scheme of 
income tax relief for investment in corporate trades (the “Business 
Expansion Scheme”) which is provided for in Chapter III of Part I of 
the Finance Act, 1984.

The funds currently come within the definition of a unit trust for 
the purposes of the Unit Trusts Act, 1972. However, there are 
significant differences in the way in which the two types of operation 
conduct their business. Therefore, designated investment funds which 
register under the Unit Trusts Act, 1972 will find its provisions to be 
unduly restrictive. On the other hand, if they do not register they will 
be prohibited from advertising. This Bill, therefore, removes the 
funds from the scope of the Unit Trusts Act, 1972 and imposes 
instead certain controls on their operation to ensure, inter-alia, that 
prospective investors in a fund will have available to them all the 
information they might reasonably require in order to make an objec
tive decision whether to proceed with an investment.

Section 1 provides definitions of certain terms used in the Bill.

Section 2 provides that designated investment funds shall not be 
Unit Trusts under the Unit Trusts Act, 1972.

Section 3 provides that trustees of a fund must be incorporated in, 
and have a place of business in, the State. They must also meet 
specified minimum share capital requirements and have assets suffi
cient to meet their liabilities. (Alternatively, a trustee may be a 
subsidiary of a company which meets these criteria). Under section 
27 (8) of the Finance Act, 1984 a designated investment fund must 
be established under a trust.

Section 4 provides that each fund must prepare a prospectus which 
outlines the nature and organisational structure of the fund and 
otherwise complies with the provisions of the Bill. It also requires the 
prospectus to state that subscriptions to a fund will only be accepted 
on the basis of the terms and conditions specified therein. Monies 
may not be solicited, for instance, on the basis only of a newspaper 
advertisement or subject to terms or conditions not specified in the 
prospectus.

Section 5 provides that a prospectus must be approved by the 
Minister before it, or any document relating to it, may be published 
or otherwise circulated to prospective investors. The Minister is also 
provided with complementary powers with regard to approval of 
amendments to the prospectus (subsection (2)). He may also refuse 
to approve a prospectus (subsection (5)). Subsections (4) and (5) 
prescribe the required format of the prospectus and, in particular,
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subsection (4) sets out in detail the minimum information which must 
be given in the prospectus. The provision of this minimum information 
is designed to ensure that a prospective investor may decide objecti
vely if an investment in the fund constitutes a good risk. The investor 
must however be specifically advised in the prospectus to consult an 
accountant, stockbroker, bank manager, solicitor or other profes
sional advisor before proceeding. Subsections (6), (7) and (5) make 
the usual provisions for offences and penalties.

Section 6 is a technical provision relating to the making by a fund 
manager of investments in private companies. Under the Companies 
Act, 1963 a company must meet certain requirements in order to be 
considered a private company. It must, for instance, have no more 
than 50 members and must, by its articles of association, restrict the 
right to transfer shares. An investment in a private company by a 
fund comprising a number of individual participants may therefore 
have implications for its continued status as a private company.

These difficulties may not arise until 5 years after the investment is 
made. This is because during that 5-year period the shares in the 
company will be held, not by the participants in the fund, but by a 
nominee shareholder (usually the trustees of the fund). It is desirable, 
therefore, at the outset, to accommodate and take cognisance of any 
implications that the investment might have with regard to the status 
of the company and the right of the participants in the fund to have 
the shares transferred into their own names.

Accordingly, this section provides that before investing in a private 
company a fund must first agree with that company that the shares 
for which it subscribes will eventually be permitted to be transferred 
into the names of individual participants in the fund. Furthermore, 
the company must agree to take such steps as may be necessary 
under the Companies Acts to make such alterations, if any, in its 
memorandum and articles of association as are required to enable it 
to effect the transfer of shares in a lawful manner. Before entering 
into such an agreement there must be passed, at a general meeting 
of the company, a special resolution approving the terms of the 
agreement and making the necessary alterations in the company’s 
memorandum and articles of association. Provisions are also included 
in this section with regard to the coming into effect of this resolution. 
In addition, in order to provide maximum flexibility the Minister may 
make regulations to amend the provisions of this section or to apply 
them to a particular class or description of private company.

Section 7 provides that the Minister may withdraw approval, given 
under section 5, in respect of a prospectus and in doing so he must 
notify the person to whom the approval was given of his intentions 
and the reasons therefor. This person shall be entitled to make 
representations and objections as regards the proposed decision.

Section 8 provides that a prospectus is the only basis on which 
subscriptions to a fund can be made and stipulates that any condition 
in a prospectus which is intended to disapply or vary any provision of 
this Bill shall be void.

Section 9 contains the usual provision for the expenses incurred by 
the Minister in the administration of the Act to be met by the 
Oireachtas.

Section 10 contains the provisions relating to short title and collec
tive citation of the Act.

An Roinn Tionscail, Tradala, Trachtdla agus Turasoireachta. 
Aibrean, 1985.
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