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PROTECTION OF EMPLOYEES (EMPLOYERS’ INSOLVENCY)
BILL, 1984

EXPLANATORY MEMORANDUM

General
The Bill, which will govern insolvencies arising as and from 22nd 

October, 1983, is designed to protect employees’ interests in regard 
to pay in the event of their employer becoming insolvent. It will also 
implement the requirements of EEC Council Directive 80/987/EEC 
which came into effect on the same date and which confers certain 
rights on employees in insolvency situations. The Bill provides for the 
extension of the existing Redundancy Fund to enable claims in regard 
to wages, arrears of statutory minimum wages, holiday pay, sick pay, 
entitlements under the Anti-Discrimination (Pay) Act, 1974, the 
Employment Equality Act, 1977, the Minimum Notice and Terms of 
Employment Act, 1973 and the Unfair dismissals Act, 1977 and 
outstanding contributions to company pension schemes, to be met 
from the Fund, subject to certain limits and conditions. The Fund will 
continue to be financed by contributions from employers only. The 
Bill contains provision for appeals to the Employment Appeals Tri
bunal by a person who has applied for payment from the Fund, where 
no payment is made or where the applicant considers the amount paid 
was less than the amount which should have been paid. The Bill also 
provides for a reduction in the weekly hourly threshold for eligibility 
under the Redundancy Payments Acts from 20 hours to 18 hours and 
under the Minimum Notice and Terms of Employment and Unfair 
Dismissals Acts from 21 hours to 18 hours.

Provisions of Bill
Section 1 provides for various interpretations and definitions and 

also sets out the circumstances in which an employer will be deemed 
to be insolvent.

Section 2 provides for the retitling of the Redundancy Fund as the 
Redundancy and Employers’ Insolvency Fund and also that any 
references in the Social Welfare or Redundancy Acts to an employer’s 
redundancy contribution shall be construed as including a reference 
to any amount which that contribution comprises by reason of the 
passing of the Bill.

Section 3 specifies the categories of employees to whom the Bill 
applies, namely those in employment which is insurable for all benefits 
under the Social Welfare Acts.
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Section 4 specifies the date on which an employer will be regarded 
as having become insolvent. This date depends on the category of 
employer involved and the manner of the insolvency. The section 
(subsection (2)) also enables the Minister to specify by regulations (a) 
the circumstances in which employers who are of a class or description 
specified in the regulations are to be taken to have become insolvent 
and (b) what officer (if any) is, for the purposes of section 5 or 6, 
required to be appointed in connection with such an employer’s 
insolvency. This provision is necessary to cover possible situations 
which might arise in cases where no formal winding up or bankruptcy 
proceedings are initiated.

Section 5 is the main section dealing with claims by or on behalf of 
employees for payments from the Fund. This section outlines the 
circumstances in which the Minister will make payments from the 
Fund (subsection (1)), the payments which will be made (subsection 
2)), the weekly limit on the amount of payments (subsection (3)), 
procedures for dealing with claims for payment (subsections (4), (5) 
and (6))y measures to deal with collusion between employer and 
employee to obtain payments from the Fund where the employer is 
in a position to make the payments concerned himself (subsection 
(7)). The Section also provides for the definition of the expressions 
“normal weekly remuneration”, “the relevant date” and “the relevant 
period” which are used throughout the section (subsection (8)).

Subsection (1) provides that the Minister shall make payment from 
the Fund where (a) the person by or on whose behalf the application 
is made is a person to whom the Bill applies and who was employed 
by an employer who has become insolvent and (b) the date on which 
the employer became insolvent was not earlier than 22nd October, 
1983 and (c) on the relevant date, the applicant was entitled to be 
paid the whole or part of the amount concerned.

Subsection (2) provides for the making of payments in respect of:

(i) any arrears of normal weekly remuneration in respect
of a period or periods not exceeding in the aggregate 
eight weeks and to which the applicant became enti
tled during the relevant period (i.e. the period of 18 
months preceding the relevant date). Both relevant 
period and relevant date are defined in subsection (8),

(ii) any arrears due under a company sick pay scheme in 
respect of a period not exceeding eight weeks. The 18 
months time limit also applies,

(iii) awards by the Employment Appeals Tribunal in
respect of minimum notice, made not earlier than the 
commencement of the relevant period,

(iv) any holiday pay in respect of a period or periods not
exceeding eight weeks in all and to which the applicant 
became entitled during the relevant period,

(v) awards by the Employment Appeals Tribunal in
respect of unfair dismissal made not earlier than the 
commencement of the relevant period,

(vi) any payment recommended by a Rights Commissioner
in respect of unfair dismissal where the recommend
ation has been accepted by both parties and was made 
not earlier than the commencement of the relevant 
period,
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(vii) arrears due under an employment regulation order in 
respect of which proceedings have been instituted 
against the employer, and

(viii) entitlements arising under the Anti-Discrimination 
(Pay) Act, 1974 or the Employment Equality Act, 
1977 on foot of recommendations, decisions, deter
minations, awards or orders made under these Acts 
during or after the relevant period.

Subsection (3) provides, (a) that the amount payable in respect of 
any debt mentioned in subsection (2) which is referrable to an 
employee’s remuneration shall not exceed £211.54 per week, (b) that 
the amount of any payment in respect of a sick pay scheme shall not 
exceed the difference between any disability benefit payable under 
Chapter 2 of Part II of the Social Welfare (Consolidation) Act, 1981 
and the employee’s normal weekly remuneration as regards the period 
and (c) that no payment will be made in respect of entitlements arising 
under the Unfair Dismissals, Anti-Discrimination (Pay) and Employ
ment Equality Acts which are subject to appeal unless any appeal 
brought has been withdrawn or determined or the time for lodging 
appeals expired.

Subsection (4) provides that subsections (5) and (6) of the section 
will apply where a relevant officer or other officer is appointed or 
required to be appointed in connection with the employer’s 
insolvency.

Subsection (5) provides that payment will not normally be made 
from the Fund in respect of any debt specified in subsection (2) until 
a statement, in a form to be prescribed in regulations which will be 
made under the Bill, of the amount of any debt owed has been 
received from the relevant officer or the officer specified in regulations 
made under section 4. The subsection also imposes an obligation on 
the officer concerned to provide the statement where requested by 
the Minister to do so.

Subsection (6) provides for circumstances in which the Minister 
may make payments to an applicant although the statement referred 
to at subsection (5) has not been supplied. These circumstances are 
(a) where a period of six months has elapsed since the Minister 
received the application but where no payment was made, (b) where 
the Minister is satisfied that a payment should be made and (c) where 
it appears to the Minister that there is likely to be a further delay 
before such statement is received.

Subsection (7) provides that the Minister may disallow applications, 
in whole or in part, if he is satisfied that there was collusion between 
an employer and an employee to claim money from the Fund which 
could have been paid from the employer’s assets.

Subsection (8) defines the expressions “normal weekly remunera
tion”, “the relevant date” and “the relevant period” which are used 
elsewhere in the section. For the purposes of the Bill “normal weekly 
remuneration” has the meaning assigned to it by Schedule 3 to the 
Redundancy Payments Act, 1967 except that any reference in that 
Schedule to the date on which an employee was declared redundant 
may, where appropriate, be construed as including a reference to the 
relevant date. Schedule 3 provides inter alia, that:

“13. For the purposes of this Schedule, in the case of an 
employee who is paid wholly by an hourly time rate or by a fixed
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wage or salary, and in the case of any other employee whose 
remuneration does not vary in relation to the amount of work done 
by him, his earnings (including any regular bonus or allowance 
which does not vary in relation to the amount of work done) for 
his normal weekly working hours as at the date on which he was 
declared redundant, together with, in the case of an employee who 
is expected to work overtime regularly, his average weekly overtime 
earnings as determined in accordance with paragraph 14.

14. For the purpose of paragraph 13 the average weekly overtime 
earnings shall be determined by ascertaining the total amount of 
overtime earnings of the employee concerned in the period of 26 
weeks which ended 13 weeks before the date on which the employee 
was declared redundant and dividing that amount by 26".

“the relevant date” is the date used for the calculation of an applicant’s 
entitlement and the majority of the entitlements provided for in the 
Bill arise during the 18 month period preceding this date. The date 
can be the date of the employers’ insolvency or the date of termination 
of the applicant’s employment, whichever the applicant nominates. 
In the case of a recommendation, decision, determination, award or 
order made in favour of the applicant the date will be the date of the 
employer’s insolvency or the date on which the recommendation, 
decision, determination, award or order is made, whichever is the 
later. The choice of dates allows the flexibility to choose the date most 
suitable to a particular applicant’s circumstances.

“the relevant period” is defined as the period of 18 months immediately 
preceding the relevant date.

Section 6 provides for the payment of unpaid contributions to an 
occupational pension scheme.

Subsection (1) outlines the circumstances in which such payment 
may be claimed.

Subsection (2) defines what “relevant contributions” to a pension 
scheme mean, i.e., contributions falling to be paid by an employer 
either on his own account or on behalf of an employee.

Subsection (3) provides that the amount payable in respect of an 
employer’s unpaid contributions will be the lesser of the following: 
(a) the balance of unpaid contributions in respect of a maximum 
period of 12 months or (b) the amount certified by an actuary as being 
necessary to meet the liability of the scheme to pay the benefits 
provided by the scheme.

Subsection (4) provides that any sum payable in respect of an 
employee’s unpaid contributions will not exceed the amount deducted 
from the pay of the employee in respect of contributions to the scheme 
in the period of twelve months ending on the day immediately pre
ceding the date on which the employer became insolvent.

Subsection (5) provides that subsections (6), (7) and (8) will apply 
where a relevant officer or other officer is appointed or required to be 
appointed in connection with the employer’s insolvency.

Subsection (6) provides that no payment will be made (subject to 
subsection (8)) unless a statement in the prescribed form in relation 
to the amount of unpaid contributions has been received from the 
officer referred to at subsection (5).

Subsection (7) provides that an amount shall be taken to be payable
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under subsection (3) or to have been deducted in the manner referred 
to in subsection (4) only if it is certified as being so payable or to have 
been so deducted, by the relevant officer.

Subsection (8) provides that the Minister may in certain circum
stances make the payment sought although a statement in the pre
scribed form has not been supplied. These circumstances are (a) 
where a period of six months has elapsed since the Minister received 
the application, but where no payment was made, (b) where the 
Minister is satisfied that a payment should be made and (c) where it 
appears to the Minister that there is likely to be a further delay before 
the statement is received.

Section 7 enables the Minister to require the production of certain 
information and documents.

Section 8 provides for appeals to the Employment Appeals Tribunal 
by employees or by persons competent to act in respect of a pension 
scheme (who have applied to the Minister for payments under section 
5 or 6) where the Minister fails to make a payment or where the 
person or persons concerned consider that the payment made is less 
than the amount which should have been paid. This appeals procedure 
will not extend to entitlements arising under the Minimum Notice and 
Terms of Employment Act, 1973, the Anti-Discrimination (Pay) Act, 
1974, the Unfair Dismissals Act, 1977, the Employment Equality Act, 
1977 and the Industrial Relations Acts 1946 to 1976 (arrears of 
statutory minimum wages) as disagreement in relation to the amounts 
involved is unlikely to arise in such cases.

Section 9 provides that where payments are made from the Fund to 
an employee, the rights and remedies enjoyed by the employee under 
the Bankruptcy and Companies Acts in respect of the amounts 
involved will be transferred to the Minister. Where payment can be 
made from the employer’s assets in respect of these amounts the Fund 
will be reimbursed accordingly.

Section 10 provides that the Minister may amend certain provisions 
of the Act from time to time. Subsection (1) enables him to include or 
exclude, by order, employees of any class or description. Subsection 
(2) enables him to amend by order, the number of weeks in respect 
of which payment will be made for normal weekly remuneration, sick 
pay and holiday pay or the number of months specified in the definition 
of relevant period contained in subsection 8 of section 5.

Subsections (3), (4) and (6) enable the Minister to change, by order, 
the hourly threshold operated for eligibility under the Redundancy, 
Minimum Notice and Terms of Employment and Unfair Dismissals 
Acts. Subsection (5) enables him to change, by regulations, the weekly 
limit of £211.54 provided for in section 5.

Section 11 provides for the reduction of the weekly threshold for 
eligibility under the Redundancy Payments Acts from 20 hours to 18 
hours.

Section 12 provides for the reduction of the weekly threshold for 
eligibility under the Minimum Notice and Terms of Employment and 
Unfair Dismissals Acts from 21 to 18 hours.

Section 13 provides that proceedings for an offence under section 
14 shall not be instituted except by or with the consent of the Minister.

Section 14 provides for offences and penalties.
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Section 15 enables the Minister to make regulations in relation to 
various matters covered by the Bill and provides for the laying of such 
regulations before both Houses of the Oireachtas.

Section 16 deals with expenses incurred in the administration of the 
Act.

Section 17 outlines the short title and collective citations.

An Roinn Saothair 
Bealtaine, 1984.
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