
AN BILLE UM CHEARTAS COIRIUIL, 1983 
CRIMINAL JUSTICE BILL, 1983

EXPLANATORY MEMORANDUM

Summary of provisions
Detention of arrested persons in Garda custody in certain circumstances
(a) The Gardai are being empowered to detain a person whom they 

have arrested without warrant on suspicion, with reasonable 
cause, of having committed an indictable offence punishable by 
a term of imprisonment of five years.

Detention is permitted only if the member in charge of the 
Garda station to which the arrested person is taken has reason
able grounds for believing that it is necessary for the proper 
investigation of the offence.

Detention will be for a period not exceeding 6 hours. This may 
be extended for a further period not exceeding 6 hours on the 
authority of a chief superintendent or, if he is absent, the 
superintendent acting for him. A period between midnight and 
8 a.m. during which questioning does not take place may be 
excluded in calculating the permitted period of detention if 
certain requirements are satisfied.

A detained person must be released forthwith if there is no 
longer reasonable cause for suspecting that he has committed an 
offence for which detention is permissible; and he must be 
charged as soon as there is enough evidence to do so unless there 
is another such offence of which he is suspected with reasonable 
cause and the member then in charge of the station has reason
able grounds for believing that detention is necessary for its 
proper investigation (section 3).

(b) Provision is made for a detained person to be informed without 
delay of his right to consult a solicitor and to have a named 
person notified of the detention. The Gardai must, on request, 
notify the solicitor and the named person as soon as practicable 
(section 4).

(c) Persons detained may be searched and (if authorised by an 
officer of at least superintendent rank) photographed or finger
printed (section 5). Provision is made for destruction of photo
graphs and fingerprints in the event of non-prosecution or acquit
tal (section 6).

(d) Certain provisions of the Bill relating to detention, e.g., those 
regarding access to a solicitor, are being extended to detention 
under section 30 of the Offences against the State Act 1939 
(section 7).
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(e) Persons detained under section 3 and released will not be liable 
to be arrested again for the same offence unless (i) for the 
purpose of immediate charging or (ii) the Gardai receive further 
information and a district justice authorises the rearrest (section 
8).

(/) The Minister for Justice is being empowered to make regulations 
providing for tape recording the questioning of persons in Garda 
custody (section 26).

Offences committed while on bail
(g) Any sentence imposed for an offence committed while on bail 

will have to be consecutive on any sentence passed for a previous 
offence. The limit of twelve months on the aggregate of consec
utive sentences imposed by the District Court is being increased 
to two years. Failure to surrender to bail is being made an 
offence and the sentence for it will also have to be consecutive 
on any sentence for a previous offence (sections 9 to 11).

Other offences
+

(h) The penalties, on summary conviction, for unauthorised taking 
of motor vehicles are being increased and the offence is being 
made triable on indictment and punishable by a fine of £2,000 or 
five years imprisonment or both (section 12). (Persons arrested, 
with reasonable cause, on suspicion of having committed this 
offence will be liable to detention under section 3).

(i) The penalties for serious firearms offences are being increased 
(section 13).

(j) It is being made an offence for a person found by the Gardai in 
unlawful possession of firearms or ammunition or in possession 
of property believed to have been stolen to fail or refuse, without 
reasonable excuse, to disclose their source on being required to 
do so but any information disclosed will not be admissible in 
evidence against that person or his or her spouse (sections 14 
and 75).

Inferences from accused’s failure to mention or account for certain 
matters
(k) Provision is being made to authorise a court or jury to draw such 

inferences as appear proper—

(i) if the accused offers an explanation at his trial that he could 
reasonably have been expected to mention to the Gardai 
when being questioned or charged;

(ii) if he fails or refuses to account for any object, substance or 
mark (or for his presence in a particular place at or about 
the time the offence for which he was arrested was commit
ted) which the Gardai reasonably believe may be attribut
able to his participation in the offence.

No inference may be drawn unless the accused was told in 
ordinary language at the relevant time what the effect of such 
failure might be, and he may not be convicted solely on such an 
inference (sections 16 to 18).
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Trial procedure
(/) An accused person is being required to give notice of his inten

tion to put forward an alibi (section 19).

(m) Provision is being made for proof by written statement and by 
formal admission (sections 20 and 21).

(h) The right of an accused to make an unsworn statement is being 
abolished (section 22).

(o) The closing speech for the defence will be made after that for 
the prosecution in all cases (section 23).

{p) Majority verdicts are being introduced in criminal trials (section 
24).

(q) Provision is being made for fingerprinting persons prosecuted 
for an indictable offence and dealt with under the Probation Act 
or convicted (section 27).

(r) The provisions of the Bill relating to criminal proceedings may 
be applied to courts-martial by regulations made by the Minister 
for Defence (section 28).

Provisions of the Bill
1. Section 1 authorises the Minister for Justice to bring the Act or 

particular parts of it into operation on such day or days as he may fix 
by order. Subsection (2) provides that sections 10, 12 and 13 will not 
apply in relation to offences committed before the bringing into 
operation of the section concerned. The sections in question are those 
(a) increasing the aggregate term of imprisonment under consecutive 
sentences imposed by the District Court and (b) increasing the pen
alties for unauthorised taking of motor vehicles and for serious fire
arms offences. Section 2 contains the definitions.

Detention of arrested persons in Garda custody in certain circumstances
2. Section 3 allows detention in a Garda station in the following 

circumstances:—

(i) where, under existing law, a member of the Garda Sioch&na 
has arrested without warrant a person who is suspected, with 
reasonable cause, of having committed an indictable offence 
punishable by imprisonment for five years, and

(ii) the member in charge of the station to which the person is 
taken has reasonable grounds for believing that that person’s 
detention is necessary for the proper investigation of the 
offence (subsections (1) and (2)).

The period for which a person is liable to be detained is not to exceed 
6 hours. It may, however, be extended on the direction of a chief 
superintendent or an officer of higher rank (or, in the chief superin
tendent’s absence, of the superintendent acting for him) for a further 
6 hours if the officer is of opinion that such further detention is 
necessary for the proper investigation of the offence. The officer may 
give his direction orally or in writing and if he gives it orally he must 
record it in writing as soon as practicable (subsection (3)). Under 
subsection (4) a detained person must be released forthwith if there 
are no longer reasonable grounds for suspecting that he has committed 
an indictable offence punishable by a five-year sentence. Subsection 
(5) imposes a duty on the Gardai to charge a detained person as soon
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as they have enough evidence to do so, unless the person is suspected, 
with reasonable cause, of having committed another such offence and 
the member then in charge of the station has reasonable grounds for 
believing that detention is necessary for its proper investigation.

3. Subsection (6) makes provision for the case where a person is 
being detained between midnight and 8 a.m. and the member in 
charge of the station is of opinion that any questioning should be 
suspended so as to afford the detained person a reasonable time to 
rest. Any period between these hours during which questioning has 
been formally suspended in accordance with the requirements of the 
subsection will be excluded in calculating a permitted period of 
detention. The requirements are that the member in charge of the 
station must serve on the detained person a notice in writing (at the 
same time explaining its effect to him) and the detained person must 
be asked to sign the notice as an acknowledgement that he has 
received it. The notice must specify a time, not being later than 8 
a.m. during which questioning is suspended. Not more than one such 
notice can be served in any period between midnight and 8a.m. and 
if, during the period covered by the notice, it becomes necessary for 
serious reasons to question the detained person, a further notice will 
have to be given to him withdrawing the first notice. Provision is made 
for the preservation of records made in pursuance of this provision 
for at least twelve months or until the conclusion of any criminal 
proceedings against the person for the offence for which he had been 
detained.

4. Subsection (7) also excludes from the computation of the per
mitted period of detention any period during which a person, owing 
to a medical condition, cannot be taken to the station or has to be 
absent from it. Subsection (8) provides that nothing in the section 
shall affect the operation of section 30 of the Offences against the 
State Act 1939. Section 30 deals with the arrest and detention of 
persons suspected of offences under that Act or offences scheduled 
under it. Subsection (9) is a saver for any existing powers of the Gardai 
in relation to offences other than those to which section 3 applies.

5. Section 4(1) imposes a duty on the member in charge of the 
Garda station to have a detained person informed without delay of 
his right to consult a solicitor and to have notification of his detention 
sent to one other person reasonably named by him. The member in 
charge must also, if requested, cause the solicitor and the named 
person to be notified as soon as practicable. In the case of a person 
under 17 years of age, the member in charge must have him informed 
without delay that he is entitled to consult a solicitor and, as soon as 
practicable, cause a parent or guardian to be notified of the detention 
and of the entitlement to consult a solicitor. If the juvenile is married, 
the notification will be sent to the spouse and, if the parent, guardian 
or spouse, as the case may be, cannot be communicated with, the 
juvenile will have the same entitlement as an adult to have a named 
person notified.

6. Section 5(1) deals with the powers of the Gardai in relation to 
detained persons, e.g., search, photographing, fingerprinting and 
forensic testing. Photographing or fingerprinting may take place only 
if authorised by a superintendent or officer of higher rank (subsection
(2)). Subsection (3) prohibits stripsearching unless a Garda, with 
reasonable cause, suspects that the detained person has a controlled 
drug or explosive substance concealed on his person and the search 
is authorised by an officer of at least superintendent rank. To obstruct 
a member of the Gardai in the exercise of these powers will be an 
offence punishable on summary conviction by a fine not exceeding 
£800 or imprisonment not exceeding twelve months or both (subsec
tion (4)). Subsection (5) provides for amendments to section 7 (2) of
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the Criminal Law Act 1976 (which deals with the powers of the Gardai 
in relation to persons detained under section 30 of the Offences 
against the State Act 1939) so as to bring that subsection into line 
with subsection (4) of this section, i.e. the corresponding offence 
under section 7 of the 1976 Act will no longer be indictable.

7. Section 6 requires that any photographs, fingerprints and palm- 
prints (including copies) be destroyed if a detained person is not 
prosecuted or is acquitted. A district justice may, however, on the 
application of the Director of Public Prosecutions, authorise their 
preservation for a maximum of six months on being satisfied that they 
may be needed for further proceedings for the same offence. The 
person concerned or his representative will be entitled, on request, to 
witness the destruction.

8. Section 7 applies certain provisions of the Bill to detention under 
section 30 of the Offences against the State Act 1939. These are the 
provisions relating to (a) the exclusion of absences from custody 
owing to a person's medical condition in calculating the permitted 
period of detention (section 3 (7)); (b) access to a solicitor and 
notification of detention (section 4); and (c) the prohibition on photo
graphing, fingerprinting or stripsearching except on the authority of 
an officer of at least superintendent rank (sections 5 (2) and 5 (3)).

9. Section 8 prohibits the rearrest for the same offence of a detained 
person who has been released without being charged except in two 
instances, i.e. for the purpose of immediate charging or when author
ised by a district justice who has been satisfied on information given 
on oath by a Garda officer not below the rank of superintendent that 
further information has come to the knowledge of the Garda Sfoch&na 
in the meantime. A person rearrested under the authority of a district 
justice may be detained again pursuant to section 3.

Offences committed while on bail and other offences
10. Section 9 (1) provides that a sentence of imprisonment for an 

offence committed by a person while on bail will have to be consec
utive on any sentence passed on him for a previous offence. Subsection
(3) makes it clear that the requirement to impose consecutive sen
tences in “bail” cases takes precedence over the discretionary power 
to impose consecutive sentences conferred on the District Court by 
section 5 of the Criminal Justice Act 1951.

11. Section 10 increases from twelve months to two years the 
aggregate term of imprisonment where consecutive sentences are 
imposed by the District Court either generally (under section 5 of the 
Criminal Justice Act 1951) or where an offence is committed by a 
person already serving a sentence (section 13 of the Criminal Law 
Act 1976). Subsection (1) also amends section 5 of the 1951 Act to 
enable the District Court to impose consecutive sentences of detention 
in Saint Patrick’s Institution as well as consecutive sentences of 
imprisonment.

12. Section 11 (1) makes it an offence for a person not to surrender 
to his bail. Subsection (2) provides that it will be a defence for an 
accused to show that he had a reasonable excuse for not doing so. 
The offence will be punishable on summary conviction by a maximum 
fine of £800 or imprisonment for twelve months or both.

13. Section 12 increases the maximum penalties on summary con
viction for unauthorised taking of motor vehicles to £800 fine (from 
£50) and to twelve months imprisonment (from six months) and makes
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it triable on indictment, with maximum penalties of £2,000 fine or five 
years imprisonment or both.

14. Section 13 increases the maximum penalties for certain serious 
firearms offences, i.e. possessing firearm with intent to endanger life 
or cause serious injury to property (from fourteen years to life); 
possession of firearm while taking vehicle without authority (from 
seven to fourteen years); use of firearm to resist arrest or aid escape 
(from fourteen years to life); possession of firearm or ammunition in 
suspicious circumstances (from five to ten years); and carrying firearm 
with criminal intent (from ten to fourteen years).

15. Section 14 (1) provides that a member of the Garda SiochAna 
may require a person found in possession of an illegally held firearm 
or ammunition to disclose any information that that person has, or 
can obtain by taking reasonable steps, as to how it was acquired and 
as to any previous dealings with it. Subsection (2) makes it an offence 
to fail or refuse, without reasonable excuse, to give such information 
or to give information that is false or misleading. The offence is 
punishable on summary conviction with a maximum fine of £800 or 
twelve months imprisonment or both and on conviction on indictment 
by a maximum fine of £10,000 or five years imprisonment or both. An 
offence will not be committed unless the accused, when required to 
give the information, was told in ordinary language by the member of 
the Garda Sioch£na seeking the information what the effect of failure 
or refusal might be (subsection (3). Subsection (4) provides that any 
information given by a person in complying with his duty under this 
section will not be admissible against that person or his or her spouse 
in any proceedings.

16. Section 15 requires a person found in possession of property 
believed to be stolen, or of the proceeds of stolen property, to give to 
the Gardai, on request, an account of how the person came by the 
property. Subsection (2) makes it an offence, triable summarily or on 
indictment, to fail or refuse, without reasonable excuse, to give such 
an account. As in section 14, an offence will not be committed unless 
the accused is told in ordinary language of the effect of failure or 
refusal, and there is provision for the protection of a person and his 
spouse against the consequences of making an incriminating 
statement.

Inferences from accused’s failure to mention or account for certain 
matters

17. Section 16 proposes to allow the court or jury to draw an 
appropriate inference from the failure of an accused person, when 
being questioned by the Gardai (or charged or informed that he might 
be prosecuted), to mention any fact that he could reasonably have 
been expected to mention and which he relies on in his defence at the 
trial. The court or jury may treat the inference as corroboration of 
any evidence in relation to which the failure is material, but there 
may not be a conviction on the basis of an inference alone.

18. The section will not apply unless the accused was told in ordinary 
language, when he was being questioned, charged or informed that 
he might be prosecuted, what the effect of failing to mention any such 
fact might be (subsection (2)). Subsection (3) preserves existing law 
relating to the admissibility in evidence of the silence or other reaction 
of an accused in the face of anything said in his presence and to the 
drawing of any inference from such silence or other reaction. The 
section will not apply retrospectively (subsection (4)).
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19. Section 17 enables a court to draw appropriate inferences also 
where the accused fails to account to a Garda for the presence of an 
object, substance or mark either on his person or clothing or in a place 
in which he is found at the time of his arrest if the object, etc., is 
reasonably believed by the arresting Garda to be attributable to the 
person’s participation in the offence for which he was arrested. Under 
subsection (2) an inference may be drawn from the condition of 
clothing or footwear as well as from a substance or mark on them. 
Under section 18 an inference may also be drawn from a failure or 
refusal by the arrested person to account for his presence at a partic
ular place at or about the time the offence was committed.

20. Sections 17 and 18 have provisions corresponding to those in 
section 16 regarding the circumstances in which inferences from failure 
or refusal to account may amount to corroboration of other evidence; 
the prohibition on conviction on the basis of such inferences alone; 
the prohibition on the drawing of inferences unless the accused was 
told in ordinary language what the effect of failure or refusal might 
be; the saver for existing law as to the drawing of inferences from an 
accused person’s failure or refusal to account for the presence of an 
object or mark etc. ; and their non-application to any failure or refusal 
to give an account before these sections come into operation.

Trial procedure
21. Subsection 19(1) provides that on a trial on indictment the 

accused may not, without leave of the court, put forward evidence of 
an alibi unless notice of particulars of the alibi has been given before
hand to the prosecution. Subsections (2) to (8) are mainly technical 
and procedural provisions.

22. Section 20(1) proposes that in criminal proceedings, other than 
the preliminary examination of an indictable offence, written state
ments will be admissible in evidence in the same way as oral evidence 
if certain conditions are satisfied. Subsection (2) sets out these con
ditions, e.g., that none of the other parties or their solicitors object 
to a statement being tendered in evidence within twenty-one days of 
being served with a copy of it. If a statement is being tendered in 
evidence, subsection (4) requires certain other conditions to be ful
filled, e.g., if it is made by a person who cannot read it, it must have 
been read over to him before he signs it and be accompanied by a 
declaration by the person who read it to the effect that it was so read. 
Other safeguards are provided, e.g., the party by whom or on whose 
behalf the copy was served may call the person who made the 
statement to give oral evidence and the court may also call that person 
either of its own motion or on the application of any party to the 
proceedings. Subsections (6) to (9) are procedural provisions. Subsec- 
tion (10) makes it an offence, punishable summarily or on indictment, 
for a person to include in such written statements anything he knew 
to be false or did not believe to be true. Subsection (11) applies the 
section, with certain modifications, to written statements made outside 
the State.

23. Section 21 is intended to dispense with the need to provide oral 
evidence in criminal proceedings of matters that are not in dispute. 
(This applies only to formal admissions deliberately made for the 
purpose of waiving proof of the facts admitted — not admissions made 
by the defendant by word or conduct in an informal way and which he 
may seek to deny or to suggest were given without proper caution.) 
Subsection (1) therefore provides that, subject to certain conditions,
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any facts of which oral evidence may be given may be admitted by 
either the defence or the prosecution and that the admission shall, as 
against the party making it, be conclusive evidence of those facts. The 
conditions are set out in subsection (2): for example, admissions, 
unless made in court, must be in writing and admissions made before 
the hearing by an individual must be approved by counsel or solicitor. 
Subsection (3) provides that an admission made for the purpose of 
particular criminal proceedings shall be treated as an admission for 
the purpose of any subsequent criminal proceedings relating to the 
same matter. An admission may, with the leave of the court, be 
withdrawn (subsection (4)).

24. Under existing law an accused is entitled to make a statement 
to the court without being sworn but he is not liable to be cross- 
examined on the statement. Section 22 (1) proposes to abolish that 
right and provides that the accused, if giving evidence, must do so on 
oath and be liable to cross-examination like any other witness. How
ever, if an accused is not represented by solicitor or counsel he may 
make an unsworn statement on any matter on which a solicitor or 
counsel could make a statement on his behalf. Subsection (2) provides 
that the accused shall not be prevented from making an unsworn 
statement if it is one that he is required by law to make personally 
(e.g., a statement as to how he pleads) or from making an unsworn 
statement in mitigation of sentence after conviction. Subsection (3) 
contains consequential repeals.

25. Section 23 proposes to remove an anomaly whereby the right 
of the defence to have the last word depends on whether the defence 
has called a witness as to the facts (other than the accused himself or 
a witness to character only). Subsection (1) provides that at a trial on 
indictment the prosecution will have the right to a closing speech in 
all cases except where the accused is unrepresented and does not call 
a witness (other than a witness to character only) and that the defence 
will have a right to make a closing speech in all cases. The speech for 
the defence will be made after any speech made by the prosecution.

26. Section 24 proposes to introduce majority verdicts in criminal 
proceedings. Subsection (1) provides that, where there is a jury of at 
least eleven members, a verdict agreed to by at least ten of them will 
suffice. The provision applies to verdicts of both guilty and not guilty. 
Where the jury consists of twelve persons, a verdict of 11-1 or 10-2 
will suffice. In the exceptional case where a jury is reduced to eleven 
persons (e.g., owing to the illness of one of them), a 10-1 verdict will 
suffice. (The law allows a jury to continue with only ten members but 
the section will not affect the existing position in such a case — the 
verdict will, as at present, have to be 10-0.) Subsection (2) stipulates 
that a verdict of guilty may not be accepted unless the foreman states 
in open court whether the verdict is unanimous or by a majority and, 
in the latter event, the number of jurors who agreed to the verdict. 
Subsection (3) provides that the jury must have sufficient time for 
deliberation (at least two hours) before bringing in a majority verdict. 
The court must cause the verdict to be taken in such a way that, where 
the verdict is one of not guilty, it will not be indicated whether the 
verdict was unanimous or by a majority (subsection (4)). Subsection 
(5) precludes a majority verdict where the accused, on conviction, 
would be liable to the death penalty or where the trial commenced 
before the section comes into operation.

Miscellaneous
27. Section 25 deals with proceedings after arrest. It replaces section 

15 of the Criminal Justice Act 1951, which provides that a person 
charged with an offence must on arrest be brought before a district
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justice or peace commissioner. That section has been held to apply 
only to persons arrested on a warrant. The new section will apply to 
persons arrested without warrant as well as to those arrested on a 
warrant. Subsection (3) is new and provides for the case where a 
person is arrested on a warrant or charged after 10 p.m. and there is 
a district justice sitting on the following day. It will be sufficient 
compliance with this section if the person is brought before the justice 
at the commencement of the sitting on the following day. Subsections
(4) to (6) reenact the corresponding provisions of section 15 relating 
to remand of an accused brought before a justice or peace commis
sioner. Subsection (7) is a saver for other enactments prescribing a 
different procedure after arrest or charge.

28. Section 26 empowers the Minister for Justice to provide by 
regulations for tape recording the questioning of persons by the 
Gardai (subsection (1)). The regulations may apply generally or to 
questioning in particular circumstances (subsection (2)). They will 
include provision for preserving recordings and for giving copies of 
them, on request, to the persons questioned or their legal represen
tatives if required for criminal or civil proceedings (subsection (3)). 
Any failure to comply with the regulations will not by itself render a 
person liable to civil or criminal proceedings and will not by itself 
render inadmissible in evidence anything said during the questioning 
but the court’s discretion to exclude evidence is not being affected 
(subsection (4)).

29. Section 27 (1) provides for the fingerprinting by the Gardai of 
any person who has been prosecuted for an indictable offence and 
who is dealt with under the Probation Act or convicted. The finger
prints must be taken within one week unless the person concerned 
has made it impracticable for them to be taken during this period 
(subsection (2)) and a refusal to allow them to be taken will be an 
offence triable summarily (subsection (3)).

30. Section 28 provides that the Bill will not apply to trials by 
courts-martial except so far as any provision of it is applied by 
regulations made by the Minister for Defence.

31. Sections 29 to 31 are the usual provisions dealing with the laying 
of regulations before each House of the Oireachtas, expenses and 
short title, respectively.

An Roinn Dliagus Cirt 
Deireadh Fomhair, 1983
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AN BILLE UM CHEARTAS COIRIUIL, 1983 
CRIMINAL JUSTICE BILL, 1983

The Criminal Justice Bill is being issued with an explanatory mem
orandum which, as is normal, is confined to a factual explanation of 
the provisions of the Bill.

To supplement the factual material in the explanatory memoran
dum, the Minister for Justice wishes to state, for the information of 
Deputies and Senators, that the Government has decided, on his 
recommendation, that those provisions of the Bill giving increased 
powers to the Garda Sioch£na and which will come into operation 
only when a Ministerial order to that effect is made, will not be 
brought into force until a complaints procedure involving an assess
ment by an independent person or tribunal has been established.

It has not yet been decided whether legislation will be necessary to 
establish such a procedure or whether it can be introduced, at least in 
the first instance, on an administrative basis but in either event it is 
the Government’s intention that both Houses should be given an 
opportunity of discussing the complaints procedure before it is brought 
into effect.

If legislation were necessary, it would in any event have to be a 
separate Bill as the present Bill is concerned with criminal law and 
procedure and could not appropriately deal with non-criminal 
procedures.

Roinn DU agus Cirt 
Deireadh Fomhair, 1983

Wt. 142065/F/10.1,325. 10/83. Cahill. (7033). G.16.
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