
BILLE NA gCUIDEACHTAI (LEASU), 1982 
COMPANIES (AMENDMENT) BILL, 1982

EXPLANATORY MEMORANDUM

The Companies Act, 1963 revised and brought together in a single 
consolidating measure all the legislation then existing relating to 
companies. It was amended by the European Communities (Com
panies) Regulations, 1973 which gave effect to the First EEC Directive 
on company law about the publication of certain documents and 
information about companies and by the Companies (Amendment) 
Act, 1977 to facilitate changes in stock exchange procedures for 
transfer of title to securities. The Companies (Amendment) Bill, 1981 
(No. 36 of 1981) was introduced on 30 October, 1981 and is at present 
before the Oireachtas. This is a short measure designed to bring about 
a small number of miscellaneous amendments to the Companies Act, 
1963.

The basic purpose of this Bill is to translate into Irish law the 
provisions of the EEC Second Directive on company law. This Direc
tive stipulates procedures for the formation of public companies 
limited by shares or limited by guarantee and having a share capital 
and regulates the subscription, maintenance, increase or reduction of 
their capital. The aim of the Directive is to ensure, throughout the 
EEC, minimum equivalent protection for both the shareholders and 
creditors in relation to the capital of such companies. The Bill also 
provides for companies changing between limited and unlimited 
status.

The main innovations in this Directive are the creation of a new 
form of company which must have (i) a distinctive designation, (ii) a 
minimum subscribed capital and (iii) its subscribed capital paid up as 
to, at least, 25%. The Directive only applies to public companies 
limited by shares and public companies limited by guarantee and 
having a share capital. Most of the ideas are not new and either reflect 
existing practice or what has long been regarded as good practice for 
all companies. Therefore it is considered worthwhile, in the interest 
of the development of company law generally, to apply many of the 
provisions to private companies as well as to public limited companies. 
Recommendations to do so were received from interested parties.

Practically all the measures in Parts II, III and IV and some of the 
measures in Part VI are necessitated by the provisions of the Directive 
and it is not, therefore, necessary to refer to that relationship in every 
section.

The Companies Act, 1963 is referred to hereunder as the Principal 
Act and the Second EEC Directive on company law is referred to as 
the Directive.

1



PARTI

Preliminary

Part I contains the usual preliminary provisions regarding title, 
citation, commencement, interpretation, repeals and savings.

Section 1 deals with the short title, citation and the operation of the 
Bill.

Section 2 deals with interpretations and definitions.

Section 3 deals with consequential amendments, repeals and 
savings.

PART II

Name of public limited company, registration and •
RE-REGISTRATION OF COMPANIES.

Part II implements the requirements of the Directive as to the name 
and registration requirements of new public limited companies and 
sets out procedures for the re-registration of other types of companies 
as public limited companies and related matters.

Section 4: The Directive requires that the name of a public company 
limited by shares or limited by guarantee and having a share capital 
should distinguish it from other types of company. Consequently, this 
section provides that such a company’s name must end with the 
designation “public limited company” or the abbreviation “p.l.c.”, 
or the Irish language equivalents of these. It also prescribes revised 
forms of memorandum for public limited companies as set out in the 
Second Schedule to the Bill. Thus the long recognised designation 
“and Co. Ltd.” of public limited companies is replaced by “p.l.c.”. 
Private limited companies may continue to use “and Co. Ltd.”.
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Section 5 extends existing registration procedures for companies by 
including new requirements for a public limited company. It provides 
that the registrar of companies shall not register any memorandum 
delivered under section 17 of the Principal Act unless he is satisfied 
that all the requirements of the Companies Acts (including this Bill) 
in regard to registration have been complied with. If the company is 
to be a public limited company, the amount of share capital stated in 
its memorandum must be at least the authorised minimum capital 
prescribed under section 19, i.e. £30,000. This minimum capital 
requirement is one of the innovations of the Directive, is new in Irish 
law and is aimed at providing adequate safeguards to creditors. The 
certificate of incorporation of a public limited company must state 
that it is such a company.

Section 6 prohibits a public limited company registered as such on 
its original incorporation from- doing business or exercising any bor
rowing powers unless it has obtained a certificate from the registrar 
of companies. To obtain the certificate, a statutory declaration is 
required to the effect that the nominal value of the allotted share 
capital is not less than £30,000 and is paid up as to not less than 25% 
plus the whole of any premium. The declaration must also identify 
the preliminary expenses and promoters’ remuneration. These are all 
requirements of the Directive. If shares allotted under an employees’ 
share scheme are not paid up as to at least 25% plus the whole of any 
premium, and this is permissible for such shares, they may not be 
counted towards the minimum capital requirement. The certificate is 
sufficient evidence that the company is entitled to do business and 
exercise borrowing powers, and to operate without one is made a
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criminal offence. The idea of a certificate to commence business for 
public companies is already in the Principal Act but must be included 
here for the new entity created by the Directive, i.e. the public limited 
company.

Section 7 prohibits the formation of any new public companies 
limited by guarantee and having a share capital. This is a form of 
company rarely used and the opportunity is being taken to discontinue 
it.

Section 8 empowers the registrar of companies to strike off the 
register the name of a public limited company registered as such on 
its original incorporation which has not received, within one year 
from the date on which it was registered, the certificate to commence 
business required by section 6.

Section 9: A private company is defined by section 33 of the 
Principal Act. At present a private company can change to public 
status by amending its articles and issuing a prospectus or filing a 
statement in lieu of prospectus in accordance with section 35 of the 
Principal Act. The Directive requires that measures be adopted to 
ensure that at least the requirements applicable to a public limited 
company should also apply to any other type of company re-registering 
as a public limited company. To ensure that the new requirements for 
public limited companies are complied with by private companies 
changing to public limited status, it is necessary to introduce appro
priate procedures. These cover matters such as a special resolution, 
the alteration of the memorandum and articles and the filing of certain 
documents with the registrar of companies including an audited bal
ance sheet.

Section 10 sets out requirements regarding the capital of private 
companies applying to re-register as public limited companies. These 
reflect the provisions about the capital of public limited companies. 
The nominal value of the company’s allotted share capital must not 
be less than the authorised minimum, £30,000, and at least 25% of 
the nominal value of each allotted share and the whole of any premium 
on it must be paid up. Because such arrangements are prohibited by 
the Directive and consequently by the Bill any undertaking to do 
work or perform services for the company in payment for shares must 
have been discharged. Where shares have been issued for a non-cash 
consideration, that consideration must be transferred to the company 
within 5 years of the special resolution to re-register as a public limited 
company.

Section 11 deals with re-registration of unlimited companies as 
public limited companies. The requirements are similar to those for 
private companies re-registering as public limited companies in 
accordance with section 9 and also embrace requirements from section 
53 which deals generally with the change from unlimited to limited 
status. These include the protection of the interests of creditors in the 
event of the winding up of a former unlimited company after its re
registration as a public limited company.

Section 12 contains transitional provisions dealing with the re-reg
istration as public limited companies of existing public companies 
limited by shares or limited by guarantee and having a share capital. 
Such companies, which are designated in this section as “old public 
limited companies’’, must, if they wish to retain their public limited 
status, re-register in accordance with the provisions of this section. 
Upon receipt of an application in the prescribed form accompanied 
by specified documents, a new certificate of incorporation will be 
issued by the registrar of companies stating that the company is a
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public limited company. The same requirements as to capital as those 
for private companies re-registering as public limited companies, set 
out in section 10, must be met. However, as is allowed by the 
Directive, old public limited companies have until the end of a period 
of three years from the appointed day to meet the £30,000 authorised 
minimum, and 25% paid up on all shares, requirements.

Section 13: The Directive provides that its provisions other than 
those for the £30,000 authorised minimum and 25% payment up on 
shares need not apply to old public limited companies until eighteen 
months after the operative date of the Bill. This section provides that 
such companies will have fifteen months from that date to decide 
whether to re-register as public limited companies. The alternative is 
to re-register as another form of company. If an old public limited 
company fails to follow one or other course the company and any of 
its officers in default will be guilty of an offence.

Section 14 makes provision for public limited companies which may 
wish to re-register as private companies. At present a public company 
may change to private status by altering its articles by special resolu
tion to comply with the definition of a private company in section 33 
of the Principal Act.

Section 15 is designed to ensure that the interests of minority 
shareholders are not prejudiced by a change of status from public 
limited company to private company under section 14. It gives dis
senting members, who do not vote for the special resolution to alter 
the company’s status, the right to apply to the court to have the 
resolution cancelled. The court may make an order cancelling or 
confirming the resolution and may adjourn the proceedings so that 
arrangements may be made to purchase the dissenting members’ 
shares.

Section 16: An old public limited company must in accordance with 
section 13 apply for re-registration within 15 months after the operative 
date of the Bill. Where such a company wishes to re-register in a form 
other than that of a public limited company it could, inadvertently or 
otherwise, unduly prolong the process by failing to comply with the 
necessary conditions for such re-registration within a reasonable 
period. This section provides that an old public limited company, and 
any of its officers who are in default, which has failed to re-register 
within 15 months after the coming into force of the Bill will be guilty 
of an offence if, within a further 12 months, it has not been re
registered as some other form of company or been wound up volun
tarily. After the general transitional period referred to in section 13 
there will be no such entity as a public limited company as now known 
under the Principal Act.

Section 17 states the general principle that a public limited company 
may not reduce its allotted share capital below the authorised mini
mum of £30,000. It provides that if the court makes an order confirm
ing a reduction of the capital of a public limited company which brings 
it below the authorised minimum the company must re-register as 
another form of company.

Section 18: A joint stock company is permitted to register as a 
company limited by shares under Part IX of the Principal Act. This 
section provides that such a company may be so registered as a public 
limited company under this Bill. The requirements are similar to those 
applying to re-registration of private companies as public limited 
companies under sections 9 and 10 of this Bill.
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PART III
The capital of a company

Part III implements the requirements of the Second Directive 
relating to the share capital of public limited companies, but extends 
some of the provisions to private companies as well. Requirements 
are set out as to the issue of and payment for share capital, the 
maintenance of share capital, the rights of shareholders on the issue 
of further shares and the variation and registration of class rights 
attaching to shares.

Section 19 specifies the authorised minimum in respect of the 
nominal value of the allotted share capital of a public limited company 
as £30,000. This sum may be altered by order made by the Minister. 
The Principal Act does not specify a minimum share capital for any 
class of company.

Section 20: At present directors of all classes of companies have 
power to issue shares up to the limit of the authorised capital without 
consulting the members of the company. This section requires that 
directors of companies must have specific authority to issue shares, 
given either by the company’s articles or by the shareholders in 
general meeting. An authority must state the maximum number of 
securities to be allotted and the duration of the authority, which may 
be for up to 5 years, but can be revoked or varied or renewed by 
ordinary resolution of the general meeting. Allotments made in 
contravention of the section will be valid to preserve transferability of 
the shares but the directors will be liable to prosecution.

Section 21: One of the requirements of a private company under 
section 33 of the Principal Act is that its articles must prohibit the 
offer of shares to the public. Under section 34 of that Act a private 
company which offers its share and debentures to the public in breach 
of its articles loses certain privileges such as freedom from the obli
gation to file accounts with the registrar of companies. This section 
reinforces section 34 and seeks to ensure that private companies will 
not offer shares to the public by introducing penalties for making such 
offers. To facilitate the further sale or transfer of the shares involved 
the validity of an unlawful allotment is not affected.

Section 22 provides that, if a public limited company offers share 
capital for subscription, no allotment of the shares shall be made 
unless (a) the shares are subscribed for in full or (b) the prospectus 
states that, even if the shares are not fully subscribed, those subscribed 
for will be allotted in any event.

Pre-emption rights

Section 23 deals with pre-emption rights, i.e. rights of first refusal 
where new shares are being issued, and requires companies, proposing 
to issue equity securities for cash, to offer them first to existing equity 
shareholders pro rata to their holdings. In the case of equity securities 
of a particular class, if the memorandum or articles so provide, they 
must first be offered to the equity shareholders of that class before 
being offered to equity shareholders generally. The rule is applied to 
private as well as to public limited companies on the grounds that all 
equity shareholders should have the right to protect their proportion
ate voting strength in a company and their proportion of its assets. 
Certain shares are excluded such as those taken by a subscriber to the 
memorandum, bonus shares and shares in employees’ schemes. While 
the practice of pre-emption is not uncommon, the inclusion in this 
Bill of pre-emption rules is an innovation in Irish company law.
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Section 24 provides that, where the directors of a company are 
authorised under section 20 to allot securities, they may also be given 
power by the articles or by a special resolution of the company to 
restrict or withdraw the statutory pre-emption rights for periods up to 
five years. This power may be renewed.

Section 25 contains transitional provisions relating to the application 
of the pre-emption rules.

Payment for share capital

Section 26 provides that shares allotted by a company and any 
premium on them may be paid up in money or money’s worth 
including goodwill and expertise. This is, in fact, the practical situation 
at present and so this provision is applied to all companies. Public 
limited companies are prohibited from accepting undertakings by any 
person to do work or perform services as payment for shares.

Section 27 prohibits the allotment of shares at a discount. Section 
63 of the Principal Act, which is infrequently used, allowed for the 
issue of shares at a discount under certain conditions including the 
consent of the court. Because of the Directive it cannot apply to 
public limited companies so it is reasonable to remove it also from 
private companies which are embraced by this provision.

Section 28 provides that, with the exception of shares allotted under 
an employees’ share scheme, shares in a public limited company may 
not be allotted unless 25% of their nominal value and all of any 
premium on them have been paid up. This represents an increase on 
the 5%, payable on application, required by the Principal Act. Pro
vision is made for the liability of allottees and subsequent holders of 
shares allotted in contravention of this section.

Section 29 provides that a public limited company may only allot 
shares as fully or partly paid up in return for non-cash assets if the 
transfer of the assets is to take place within 5 years of the allotment. 
Provision is also made for the liability of allottees to pay cash where 
shares are allotted in contravention of the section.

Section 30 provides for the valuation by an independent expert of 
considerations other than cash paid for shares in a public limited 
company. The expert may, where it appears reasonable to him, accept 
the valuation of another person who is independent of the company 
and has requisite knowledge and experience. Shares issued in con
nection with take-overs, mergers and bonus issues are excluded from 
the scope of this section. The issue of shares for a consideration other 
than cash is already permissible under the Principal Act but the idea 
of the expert’s valuation of the consideration is an innovation.

Section 31 gives to the independent expert, under section 30, power 
to require information and explanation from officers of the company, 
and makes it an offence for any person to give false or misleading 
information.

Section 32 provides for an independent expert’s valuation of the 
asset where a public limited company, within 2 years of its authoris
ation to commence business under section 6, acquires an asset from 
a subscriber to its memorandum and the consideration for the asset 
amounts to one tenth or more of the nominal value of the company’s 
issued capital.
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Section 33 supplements the previous section by empowering the 
independent expert to require all necessary information and expla
nations from the officers of the company. It makes it an offence for 
any person to give false or misleading information.

Section 34 provides for relief from the liabilities of any person under 
section 26, 29, 30 or 32. Under this section, the court may allow 
exemption, in whole or in part, from these liabilities to the extent that 
it is just and equitable to do so. Certain guidelines for the court are 
set out.

Section 35 provides that the shares taken by a subscriber to the 
memorandum of a public limited company and any premium on them 
must be paid up in cash.

Section 36 provides that, where it contravenes any of the provisions 
of sections 26 to 30, 32 and 35, the company and any of its officers in 
default shall be guilty of an offence. Certain undertakings given in 
payment for shares remain enforceable notwithstanding contravention 
of some of those provisions.

Section 37 extends the provisions of sections, 26, 28 to 31 and 34 to 
36 as they apply to public limited companies to other forms of 
companies which are in the process of becoming public limited 
companies.

Class rights

Section 38 outlines procedures for the variation of rights attaching 
to classes of shares in companies whose share capital is divided into 
different classes. Class rights normally relate to voting, dividends, 
redemption of shares or distribution of assets on liquidation.

Section 39 requires delivery to the registrar of companies of partic
ulars of assignment of special rights, variation of those rights and new 
names to any of a company’s shares, which are not included in the 
memorandum.

Maintenance of capital

Section 40 requires that, when it becomes known to any director 
that the net assets of a company have fallen to half or less than half 
of the called-up share capital, the directors must convene an extraor
dinary general meeting to consider what measures, if any, should be 
taken to deal with the situation. It is an offence for directors to 
contravene this section. This measure, which is imposed by the 
Directive, introduces a new concept in company law which is being 
applied to all companies. It is considered valuable in that the proposed 
meeting will enable shareholders and company managers to take early 
and appropriate action to cope with financial difficulties, where these 
exist.

Section 41 imposes a prohibition on any public or private limited 
company acquiring its own shares but specifies certain exceptions 
from the general principle. The acquisition of shares in contravention 
of this section will be an offence and the purported acquisition will be 
void.

Section 42 seeks to prevent circumvention of the prohibition in 
section 41 by a company subscribing for its own shares through a 
person acting in his own name but on the company’s behalf. The
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shares will be treated as held by the nominee on his own account and, 
if he fails to pay calls on the shares, the subscribers to the memoran
dum or the directors will be liable with him for payment of any sums 
due. Provision is made for the court to grant relief from such liability 
in certain circumstances.

Section 43 provides for the disposal or cancellation of shares in the 
company forfeited or otherwise acquired by a public limited company 
or by its nominees in circumstances where the company retains a 
beneficial interest in those shares. Various procedures are identified 
and failure to adhere to them is an offence.

Section 44 prohibits a public limited company from taking a lien or 
other charge on its own shares. Certain exceptions to this general 
principle are specified.

PART IV
t

Restrictions on distribution of profits and assets

Part IV implements the requirements of the Directive concerning 
distributions to shareholders including, in particular, the payment of 
dividends. It applies some of these requirements to all types of 
company and makes special provision for distributions by public 
investment companies with fixed capital.

Section 45 sets out, for all companies, general rules about the 
computation of profits available for distribution. The rules reinforce 
existing practice that dividends may only be paid out of realised profits 
and specify that realised losses, not previously written off, must be 
carried forward. Moreover, an unrealised profit shall not be applied 
in the paying up of debentures or any amounts unpaid on any of a 
company's issued shares. This is an extension of the rule in section 
149 (6) (a) of the Principal Act.

Section 46 specifies additional rules to those in section 45 regulating 
distributions by public limited companies. The central provision, 
imposed by the Directive, is that a public limited company may only 
make a distribution where the amount of its net assets is not less than 
the aggregate of its called-up share capital and its undistributable 
reserves and that the distribution will not have the effect of reducing 
the net assets below that aggregate. Uncalled share capital may not 
be calculated as an asset.

Section 47 avails of an option permitted by the Directive whereby 
public investment companies with fixed capital may, as an alternative 
to the distribution rules in section 46, distribute accumulated realised 
revenue profits less accumulated realised and unrealised revenue 
losses so long as the amount of the assets is not thereby reduced to 
less than one and a half times the aggregate of the liabilities.

Section 48 makes special provision as regards the ascertainment of 
realised profits and losses of assurance companies.

Section 49 specifies the accounts to which reference is to be made 
when it is proposed to make distributions in different circumstances. 
It also lays down procedures in relation to the audit and filing with the 
registrar of companies of the different classes of accounts.

Section 50 provides that where a shareholder has reasonable 
grounds for believing that a distribution or part of a distribution has
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been made to him in contravention of this Part of the Bill he shall be 
liable to repay it to the company.

Section 51 deals with a number of general matters including defi
nitions which clarify the scope and application of the distribution 
provisions in the Bill.
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PART V
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Change of status of certain companies

Part V deals with companies changing between limited and unlim
ited status.
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Section 52 specifies the procedures for the re-registration of limited 

companies as unlimited. This is a new provision in Irish company law 
and is made in response to representations requesting such a facility. 
This provision may also facilitate an old public limited company which 
wishes to retain public status but which, for any reason, is unable to 
meet the criteria for re-registration as a public limited company laid 
down in section 12. Assent to the company’s re-registration as unlim
ited must be given by or on behalf of all members of the company.

Section 53 specifies the procedures, which revise and improve the 
provisions of section 20 of the Principal Act, under which unlimited 
companies may re-register as limited. These procedures are along the 
same lines as those in section 52. Special provision is made to protect 
the interests of creditors of an unlimited company in the event of such 
a company re-registering as limited and subsequently going into 
liquidation. Section 11 deals with the case of an unlimited company 
re-registering as a public limited company.

Section 54 provides that, as a consequence of section 53, section 20 
of the Principal Act will cease to have effect except in relation to 
applications made before the operative date of the Bill.

PART VI 

Miscellaneous

Section 55 applies the publication requirements of the Directive for 
public limited companies in relation to the delivery to the registrar of 
companies of certain documents.

Section 56 makes it an offence for any person who is not a public 
limited company to carry on business under a name of which the last 
part is “public limited company” or “p.l.c.”, and, conversely, for a 
public limited company to misrepresent itself as another form of 
company. Special transitional measures as to use of the company 
name are provided for old public limited companies which re-register 
as public limited companies under section 12.

Section 57 sets out the maximum penalties which may be imposed 
for indictable offences under the Bill. Such offences may be tried 
summarily in certain circumstances.

Section 58 provides that no licence, under section 24 of the Principal 
Act, to dispense with the word “limited” or “teoranta” in its name 
may be granted to a public limited company and any licence already 
granted to a company will cease to have effect if the company becomes 
a public limited company.

9



Sections 59, 60 and 61 are standard sections covering orders, forms 
and expenses.

SCHEDULES

First Schedule: This Schedule sets out amendments to the Principal 
Act which result from the provisions of the Bill.

Second Schedule: This Schedule sets out forms of memorandum of 
association appropriate to the two types of public limited company, 
i.e. a company limited by shares and a company limited by guarantee 
and having a share capital. They differ from the forms of memorandum 
set out in Tables B and D of the First Schedule to the Principal Act 
by the inclusion of a statement that the company is to be a public 
limited company as is required by the Directive.

Third Schedule: This Schedule identifies the provisions of the Prin
cipal Act and of the Companies (Amendment) Act, 1982 which are 
being repealed as a consequence of the Bill.
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An Roinn Tradala, Trdchtala agus Turasoireachta,
Meitheamh, 1982.
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