
AN BILLE UM ATHCHOIRIU AN DU REACHTUIL, 1981 
STATUTE LAW REVISION BILL, 1981

EXPLANATORY MEMORANDUM

I— General

1. This Bill, prepared in the Statute Law Reform and Consolidation 
(llfice, continues the process of removing obsolete enactments from 
the statute book. It is the fifth statute law revision measure prepared 
since the establishment of the State. The first was the Local Govern
ment (Repeal of Enactments) Act, 1950, which was followed by the 
Mortmain (Repeal of Enactments) Act. 1954, the Statute Law Revi
sion (Pre-Union Irish Statutes) Act, 1962, and the Local Government 
( Repeal of Enactments) Act, 1964. Between them, these four statutes 
repealed (in whole or in part) over 300 enactments.

2. I he removal of archaic enactments from the statute book is, of 
course, by no means confined to Statute Law Revision Acts, properly 
so-called. The whole process of law reform and consolidation neces
sarily involves the repeal of unwanted statutes. Notable examples of 
repealing and reforming Acts are the Gaming and Lotteries Act, 
1956. the Statute of Limitations, 1957, the Married Women's Status 
Act. 1957. the Fisheries (Consolidation) Act. 1959, the Electoral Act, 
1963, the Succession Act. 1965. the Income Tax Act. 1967, and the 
Social Welfare (Consolidation) Act, 1981. A total of over 700 pre- 
1923 statutes have already been wholly repealed.

3. I he present Bill deals exclusively with pre-1923 statutes. This 
general body of statute law was continued in force by Article 73 of the 
Constitution of Saorstat Eireann (so far as not inconsistent therewith) 
and was further continued in force by virtue of Article 50 of the 
present Constitution subject to the Constitution and to the extent to 
which it was not inconsistent therewith.

4. In all. the Bill repeals over 500 enactments.

5. I he statute law of the State comprises primarily Acts passed by 
the Oireachtas established by the Constitution which came into force 
m 1937. All other legislation is part of the law of the State solely by 
virtue of Article 50. Legislation carried forward by Article 50 
comprises—

(a) writs, ordinances and statutes of Parliaments sitting in Ireland 
prior to the Act of Union (1800).

(/>) Acts of Parliaments of England (pre-1495).

These consist of—

(i) enactments made applicable by royal writ or 
ordinance;
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(ii) enactments extended to Ireland by legislation of the 
Irish Parliament, the latest and most comprehensive 
of which was 10 Henry 7 c. 22 to which the title 
“Poynings' Act, 1495” was given by the Short Titles 
Act. 1962. That enactment declared that—

“All estatutes, late made within the said realm 
of England, concerning or belonging to the com
mon and publique weal of the same, from hence
forth be deemed good and effectual! in the law. and 
over that be accepted, used, and executed within 
this land of Ireland in all points and at all times 
requisite according to the tenor and effect of the 
same ...”

This has generally been accepted as extending to all Eng
lish statutes of general application not already applied.

(c) Acts of the Parliaments of England from 1495 to the Union 
with Scotland, 1707, and of Great Britain to the Act of 
Union with Ireland, 1800.
These consist of enactments extended to Ireland by leg
islation of the Irish Parliament.

The main extending enactments are Wentworth’s 
Act—the Maintenance and Champerty Act, 1634 
(10 Chas. 1 sess. 3. c. 15 (Ir.))—Yelverton’s Act 
(21 & 22 Geo. 3. c. 48 (Ir.)) which confirmed 
English statutes of specified kinds (of which only 
those relating to the calendar still survive) and the 
Act of Union, 1800 (which extended enactments 
relating to the Crown, Parliament, the Peerage and 
the Church of Ireland— all now obsolete).

(</) Acts of the late United Kingdom (1801 to 1922).

(<*) Acts of the Oireachtas of Saorstat Eireann (1922 to 1937).

6. A comment is called for on the question of the jurisdiction of 
the prc-1800 English and British parliaments (the term “British" is 
used after the Union of England with Scotland in 1707) to legislate 
for Ireland. The English and the Irish parliaments developed simul
taneously. It was only in the latter part of the 13th century that 
Parliament took what was essentially its final form which in Great 
Britain is still, of course, retained to the present day—Crown, House 
of Commons and House of Lords, a division of functions with which 
the Oireachtas—President, Dail Eireann and Seanad Eireann 
—closely corresponds.

Before the final sovereignty of Parliament was achieved royal writs 
or ordinances (declarations made by the King in Privy Council) were 
the legislative modes in operation in both countries.

One chapter (c. 4) of the statute enacted by Poynings’ Parliament 
in Drogheda. 1494-5 which concerned the procedure to be adopted 
by the Irish Parliament in the future has sometimes been mistakenly 
construed as acknowledging the subordination of the Irish Parliament 
to that of England. What that chapter in fact states is that no parlia
ment shall be held in Ireland until the Lieutenant and council of 
Ireland shall first notify the king (who was then Lord, not king, of 
Ireland) and his council of the causes and acts that they consider 
should pass. The king in council would then send his licence to hold 
a parliament for such causes and acts as were affirmed to be “good 

| and expedient.” This chapter is commonly referred to as Poynings’ 
Law.
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The effect of the statute was to establish a Crown veto on Irish 
legislation, in accordance with the instructions given to Sir Edward 
Poynings as viceroy to reduce the Lordship of Ireland to "whole and 
perfect obedience". But it did not give the English parliament the 
authority to legislate for Ireland. With such a veto there was no need 
to do so. It was effective in asserting the predominance of the Tudor 
dynasty in Ireland and in ensuring that the parliament of Ireland 
would never be used against English interests again.

As Edward Curtis (“A History of Ireland”) remarks: “So ended 
the Home Rule experiment of fifty years", that is, the period of 
supremacy of the House of Kildare and the assertion of the inde
pendence of the Anglo-Irish and their Irish allies.

At no time prior to Poynings' Act did the English parliament assert 
the right to legislate for Ireland.

At a parliament held in 1460 in Drogheda (38 Henry VI) it was 
enacted:

"Whereas the land of Ireland is and all times has been corporate 
of itself bv the ancient laws and customs used in the same freed 
of the burthen of any special law of the realm of England, save 
only such laws as by the Lords spiritual and temporal and the 
commons of the said land had been in Great Council or Parlia
ment there held admitted, accepted, affirmed and proclaimed 
according to sundry ancient statutes thereof made.”

This statute thus clearly affirming the independence of the Parliament 
of Ireland was not repealed by Poynings or by any other legislation in 
Ireland and currently remains unrepealed. And this claim was not 
challenged in England until the Revolution of 1688 and even then not 
formally.

I he Parliament of James II in 1689 adopted a like position to that 
taken by the Drogheda Parliament of 1460 during the reign of Henry 
VI. Later, following the overthrow of James II. the Irish Parliament 
became utterly servile, apart from a claim by the Irish House of Lords 
that they had the right to determine appeals. It uttered no protest 
when the British parliament in 1719 passed the statute 6 George I. c. 
5. the so-called Declaratory Act. This enacted that Ireland was a 
subordinate entity and that the Parliament of Great Britain always 
had and has full authority to make laws binding Ireland. It also 
declared that the Irish House of Lords had no jurisdiction to hear 
appeals from the courts.

Matters remained so until the Irish parliament reasserted its inde
pendence following the American Revolution and the formation of 
the Irish Volunteers and forced the British Government's hand. In 
1782 the Parliament of Great Britain passed an Act (22 George III. 
c.53) repealing 6 George I, c.5. Doubts were expressed as to the 
efficacy of a mere repealing enactment. Accordingly, in 1783, the 
British Parliament passed a further Act (23 George III, c.28) which 
declared that the right of the people of Ireland to be bound only by 
laws enacted by its own Parliament and by decisions of its own courts 
was “established and ascertained for ever and shall at no time hereafter 
be questioned or questionable".

That splendid declaration, wrung from a reluctant parliament, 
lasted 18 years, until the Act of Union.

7. A further study has been made of pre-Union Irish statutes, 
which were the subject of the Statute Law Revision (Pre-Union Irish 
Statutes) Act. 1962. This study was made necessary by the proposed
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repeal of pre-Union English and British statutes which were ordered 
to be observed in Ireland either by royal writ or ordinance directed to 
the Justiciar and Council in Ireland, or afterwards applied to Ireland 
by statute of an Irish parliament, such as Poynings' Act, 1495, and 
Yelverton's Act, 1781. Where, therefore, an English statute is listed 
for repeal in Part II of the Schedule, its Irish counterpart is listed in 
Part 1.

The supposedly exhaustive Irish Statutes at Large (1310 to 18(H)) 
published by authority in 20 volumes omits all pre-1310 writs and 
ordinances and a considerable amount of post-1310 legislation as well. 
Recourse has. therefore, been had to the Irish Record Office Series 
of Early Irish Statutes published in four volumes, the first three (John 
to Edward IV) edited by Henry F. Berry (1907 to 1914) and the fourth 
(Edward IV) by James F. Morrissey (1939).

8. In preparing the present Bill all pre-1923 English and British 
legislation, unrepealed when the Constitution of Saorstat Eireann 
came into force, has been examined. Where there appeared to be any 
doubt as to the possible applicability of any statute, now demonstrably 
spent or obsolete, the statute has been included for repeal. A note 
giving the reason for repeal is given under the reference to each 
enactment in the Schedule to the Bill.

Statutes relating to eligibility for membership of either House of 
the former United Kingdom Parliament are included for repeal. The 
Electoral Act, 1963. repealed most of the statutes relating to that 
Parliament. Those now listed mainly concern the eligibility of office
holders for membership of the House of Commons. They are clearly 
not applicable to Dail Eireann. They were all recommended for repeal 
in the Final Report of the Joint Committee on the Electoral Law (12 
July. 1961: pr. 6363).

9. The following terms are used in the Schedule to indicate why an 
enactment is regarded as having ceased to be in force:

(i) Spent—that is, enactments exhausted in operation by
the accomplishment of the purposes for which they 
were passed, either at the moment of their first taking 
effect or on the happening of some event or on the 
doing of some act authorised or required;

(ii) Virtually repealed—where an earlier enactment is 
inconsistent with, or is rendered nugatory by, a later 
one:

(iii) Superseded—where a later enactment effects the same
purposes as an earlier one by repetition of its terms 
or otherwise;

(iv) Obsolete—where the state of things contemplated by
the enactment has ceased to exist;

(v) Inoperative—where the enactment is of such a nature
as to be no longer capable of being put in force, by 
reason of altered political or social circumstances;

(vi) Not applicable—where the enactment has lost rele
vance by reason of constitutional or legal changes;

(vii) Unnecessary—where the enactment is no longer 
required by reason of such changes.

I he classifications sometimes overlap.
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II—Provisions of thf: Bill

10. Section I provides for the repeal of the enactments set out in 
the Schedule to the Bill.

11. Section 2 is a saving section which provides in subsection (1) 
that the repeals will not affect any existing principle or rule of law or 
equity, or any established jurisdiction, form or course of pleading, 
practice or procedure notwithstanding that it may have been derived 
from, affirmed or recognised by an enactment repealed.

Likewise, subsection (2) provides that any enactment not listed for 
repeal in this Bill which has been confirmed, revived or perpetuated 
by an enactment which is being repealed shall not be affected by such 
repeal.

12. Section.? provides for the short title.

An Roinn Dli agus Cirt, 
Lunasa, 1981.

Wt. 134478/F/l. 500.1/83. Cahill. (6371). G.16.
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