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EXPLANATORY MEMORANDUM

General

1. The Bill proposes to amend the present law relating to "barring 
orders". These are orders that may be granted by a Court excluding 
a spouse from the family home, usually because of violence. The Bill 
makes three main changes:

(1) It enables a spouse, during the time the application for a
barring order is awaiting hearing, to obtain an 
injunction-type order, called a "protection order" (section 
3 of the Bill). Breach of a protection order will be a 
criminal offence {section 6).

(2) It provides a power of arrest without warrant for breach of
a barring order or protection order (section 7).

(3) If a person charged with breach of a barring order or protec
tion order is given bail and then commits one or more such 
breaches while on bail, any sentences of imprisonment 
imposed for the breaches will have to be served consecu
tively {section 8).

For convenience, it is also proposed to transfer to this Bill certain 
provisions that are already in the Courts Bill, 1980, i.e. those extend
ing the maximum duration of a barring order made by the District 
Court from three to twelve months {section 2 (4)) and transferring to 
the Circuit Court the existing High Court jurisdiction to make barring 
orders (see definition of “Court" in section 1).

The Bill proposes to give the courts greater flexibility in dealing 
with applications for barring orders (section 2 (2)) and to authorise 
the making of rules of court to provide for expeditious hearings in 
barring order cases (section 13).

Note: For convenience of reference the Family Law (Maintenance 
of Spouses and Children) Act, 1976, will be referred to in this 
memorandum as “the 1976 Act".

2. Section 1 contains the definitions. As the existing High Court 
jurisdiction in relation to such orders is being transferred to the Circuit 
Court (except in the case of applications pending when the Bill comes 
into operation—see section 17 (3)), “the Court” is defined as the 
Circuit Court or District Court. “Child" means any child of either or



both of the spouses who is under 18 or suffers from mental or physical 
disability. The definition includes an adopted child or child in relation 
to whom either or both of the spouses is or are in loco parentis. In the 
1976 Act (section 3(1)) the age limit is 16 or, where the child is (or 
would be if a maintenance order were made under that Act) receiving 
full-time education or instruction, between 16 and 21.

3. Section 2, which deals with the making, variation and renewal of 
barring orders, extends the existing law (section 22 (1) and (4) (a) and 
(c) of the 1976 Act), as shown below.

Subsection (1) re-enacts the substance of section 22 (1) of the 1976 
Act, which relates to the making of a barring order against a spouse 
where the safety or welfare of the other spouse or a child requires it. 
Subsection (2) (new) enables the Court to include in a barring order 
a prohibition on the respondent spouse using or threatening to use 
violence against or molesting or putting in fear the applicant spouse 
or a child. The Court may also make the order subject to exceptions 
or conditions. Subsection (3) (new) allows the Court to vary a barring 
order, or any exceptions or conditions, on the application of either 
spouse. Subsection (4) extends from three to twelve months the 
maximum duration of a barring order made by the District Court or, 
on appeal, by the Circuit Court (section 22 (4) (a) and (c) of the 1976 
Act). This provision is already in the Courts Bill, 1980. Subsection (5) 
(new) enables a barring order to be renewed on or before its expiration 
if the safety or welfare of the spouse or child continues to require it. 
Subsection (6) (new) caters for the situation where, by reason of the 
conduct of a spouse, the other spouse has had to leave the family 
home and is residing elsewhere when applying for the barring order. 
It ensures that subsection (1) (a) cannot be construed so as to make 
that spouse ineligible to obtain a barring order in relation to the family 
home merely because of the temporary residence elsew here.

4. Section 3 (new) empowers the Court, pending the making of a 
barring order, to make an order for the protection of a spouse or child 
whose safety or welfare requires it. That order is referred to in the 
Bill as a "protect'on order” and it will order the spouse against whom 
it is directed not to use or threaten to use violence against, molest or 
put in fear the other spouse or the child. A protection order may be 
made even though the summons has not been served on the spouse 
against whom the barring order is being sought (subsection (2)), but 
it will not take effect until the time specified in section 4. It ceases to 
have effect when the Court has dealt with the application for a barring 
order (subsection (3)) but the barring order may include provisions 
similar to those in the protection order (section2(2)).

5. Section 4 (new) provides that a barring order or protection order 
will take effect when the spouse against whom it is directed is notified 
of its making (subsection (1)) but oral notification to that spouse by 
or on behalf of the spouse in whose favour the order is made, together 
with production of a copy of the order, is taken to be sufficient notice 
of the making of an order. Moreover, a spouse who is present in court 
when the order is made will be taken to have been notified of its 
making (subsection (3)).

6. Section 5 (1) (new) requires a copy of any order made by the 
Court under the Bill to be given or sent as soon as practicable to each 
spouse as well as to the local Garda station but any failure to do so 
will not affect the validity of the order (subsection (2)).

7. Section 6(1) makes a breach of a barring order or protection 
order punishable, on summary conviction, by a fine of up to £200 and 
imprisonment for up to six months or both (as in section 22 (3) of the
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1976 Act). Similar penalties are now being provided for refusing to 
permit the spouse who obtained the barring order or a child to enter 
and remain in the family home or for doing anything to prevent them 
entering and remaining there. This situation might arise where the 
spouse and child in question, having had to leave the family home, 
would find, after getting a barring order, that they could not enter it 
because the locks had been changed. Subsection (2) re-enacts the 
saver for the application of the law as to contempt of court (section 
22 (3) of the 1976 Act) and adds a specific saver for any other liability, 
whether civil or criminal, that the spouse committing an offence under 
the section may incur.

8. Section 7 (1) (new) gives, in respect of an offence under section 
6, a power of arrest without warrant on a complaint made to a garda 
by or on behalf of the spouse in whose favour the barring order or 
protection order was made.

9. Section 8 (new) applies where a person who has been 
charged with an offence under section 6 is released on bail and 
commits an offence under that section while so released. Any sen
tences of imprisonment imposed for those offences must be consec
utive (subsection (1)). To cater for the possibility that a spouse may 
commit more than one offence under section 6 while on bail for such 
an offence, it is provided that the limit of twelve months on the 
aggregate of consecutive sentences which may be imposed by the 
District Court will not apply (subsection (2)). The subsection also 
excludes the provisions of section 13 of the Criminal Law Act, 1976, 
which impose a similar limit.

10. Section 9 (1) extends the application of section 9 (2) of the 
Family Home Protection Act, 1976. That provision, read with section 
9 (3) of that Act, restricts a spouse, pending determination of an 
application for a barring order, from disposing of or removing house
hold chattels unless with the other spouse’s consent or with the 
permission of the court. Section 9(1) of the Bill extends the restriction 
to the whole of the period that the barring order is in force. Subsection 
(2) clears up any doubt that may exist about the power of the District 
Court to grant permission for the disposition or removal of household 
chattels having regard to the limitations imposed on its jurisdiction by 
section 10 (5) of that Act.

11. Section 10 (1) re-enacts section 22 (6) of the 1976 Act, which 
prevents an appeal against a barring order from staying the operation 
of the order unless the court that made it or the appeal court so 
decides. Under subsection (2) an appeal from a protection order will 
in no circumstances operate as a stay.

12. Section 11(1) provides for the discharge of a barring order or 
protection order on application by either spouse (section 22 (2) of the 
1976 Act). Subsection (2) authorises a court determining any matri
monial cause or matter or any proceedings under the Guardianship of 
Infants Act, 1964, to discharge any barring order or protection order 
directed against one of the parties (cf. section 22 (5) of the 1976 Act).

13. Section 12 provides for the exercise of the jurisdiction conferred 
on the Circuit Court and District Court by the Bill: proceedings will 
be taken in the circuit or district where the spouse applying for a 
barring order resides or where the family home is situated. The 
present law (section 23 (3) of the 1976 Act) is that proceedings in 
these Courts may be taken where either spouse ordinarily resides or 
carries on any profession, business or occupation.

14. Section 13 (new) authorises the making of rules of court pro
viding for the expeditious hearing of barring order cases and allowing
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the service of documents otherwise than in accordance with existing 
procedures.

15. Section 14 provides that proceedings under the Bill will be 
heard otherwise than in public. In the case of the Circuit Court, and 
of the High Court on appeal from the Circuit Court, the proceedings 
may be heard in chambers (the section corresponds to section 25 of 
the 1976 Act).

16. Section 15 re-enacts section 26 of the 1976 Act. It provides that 
the costs of proceedings under the Bill will be in the discretion of the 
Court.

17. Section 16 (1) ensures that any rights of a spouse under the 
Landlord and Tenant Acts, the Rent Restrictions Acts or the Statute 
of Limitations are preserved for any period during which the spouse 
has been barred from the family home. It is a re-enactment of section 
22 (7) of the 1976 Act. There is a similar saver for any estate or 
interest of that spouse in the property (subsection (2)).

18. Section 17 contains the repeals and transitional provisions. 
Section 22 of the 1976 Act, replaced by the Bill, is being repealed 
(subsection (1)). The remaining provisions of this section deal with 
orders in force under the 1976 Act or applications pending when the 
Bill becomes law. Orders in force at that date may be varied or 
discharged under the Bill (subsection (2)) and pending applications 
may also be dealt with (subsections (3) and (4)). So as to give 
immediate effect to the transfer of jurisdiction to make barring orders 
from the High Court to the Circuit Court, subsection (5) authorises 
existing High Court orders to be varied or discharged by the Circuit 
Court, if due to expire more than twelve months after being made, 
and, in any other case, by the District Court.

19. Section 18 provides that the Bill will come into operation one 
month after its passing. Section 19 contains the short title.

An Roinn DU agus Cirt, 
Aibrean, 1981.
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