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MATERNITY PROTECTION OF EMPLOYEES BILL, 1981

EXPLANATORY MEMORANDUM

Introduction
This Bill — when taken in conjunction with the proposed new 

Maternity Allowance scheme which will be introduced next month by 
the Minister for Social Welfare — will give effect to the undertaking 
by the Government in the second National Understanding for Eco
nomic and Social Development, 1980, to introduce a statutory scheme 
of paid maternity leave from April, 1981.

Part l — Preliminary and General
Sections 1, 2, 3 and 6 are formal sections which make provision on 

the usual lines as regards short title, commencement, interpretation, 
scope and expenses incurred by the Minister for Labour in the 
administration of the legislation. The operative date (6 April, 1981) 
coincides with the appropriate date for social welfare Maternity 
Allowance purposes.

Section 4 empowers the Minister for Labour to make affirmative 
orders and regulations. Prior consultation will have to take place with 
employer and trade union organisations before any such orders or 
regulations are made.

Section 5 takes account of agreements relating to maternity protec
tion (whether made before or after the operative date of the Act) by 
providing for their voidance where they seek to circumvent the Act; 
by deeming them to be appropriately modified where they are less 
favourable to female employees than the provisions of the Act; and 
by permitting them to be more favourable to female employees than 
the provisions of the Act.

Part II—Maternity Leave
Two of the definitions contained in section 7 are taken from the 

social welfare code because of the link between the Minister for Social 
Welfare’s new Maternity Allowance scheme and this Bill.

One of the key provisions of the Bill is to be found in section 8: the 
employee's statutory entitlement to take 14 weeks’ maternity leave. 
Under section 9, the statutory entitlement is conditional on the 
employee's having given her employer prior written notification of 
her intention to take maternity leave.

Section 10 sets out the way in which the 14 weeks' maternity leave 
is normally to be apportioned by the employee — ie, as she wishes, 
so long as four weeks are taken befdre and after the birth of her baby.
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Section 11 recognises that medical reasons could prevent an employee 
from taking four weeks’ leave before the birth of her baby. Section 12 
permits an employee to extend her maternity leave, if necessary, up 
to a maximum of four weeks after the birth, so that she still has four 
weeks’ leave at that stage should her baby be born as much as four 
weeks later than expected. Any proposal to extend maternity leave 
must be communicated in writing to the employer as soon as possible; 
and, once the baby is born, the employer must be informed in writing 
of the precise duration of the extension. Where premature births are 
concerned, section 13 varies the requirements of certain provisions of 
the Bill in order to safeguard the employee’s entitlement to 14 weeks’ 
maternity leave should her baby be born at least four weeks earlier 
than expected.

The purpose of section 14 is to give the employee the option of 
taking up to four weeks’ additional unpaid maternity leave.

Section 15 deals with the position regarding the employee’s employ
ment rights while she is absent from work on maternity leave or 
additional maternity leave. In this connection, a distinction is drawn, 
in certain respects, between an absence on maternity leave and an 
absence on additional maternity leave: While she is on maternity 
leave, the employee’s existing employment rights — whether arising 
under statute, contract or otherwise — will be preserved. Where she 
opts to take additional maternity leave, the employee’s existing 
employment rights — whether arising under statute, contract or 
otherwise — will be “frozen” until she returns to work. Neither 
maternity leave nor additional maternity leave will be reckonable 
against any other leave to which the employee is entitled — e.g., her 
annual leave or her sick leave. The employee will not be insurable for 
the purposes of the social welfare code during maternity leave, unless 
she receives payment from her employer.

Section 16 entitles the employee to take time off from work for the 
purposes of ante and post natal care, in accordance with regulations 
made by the Minister for Labour. (Preparation of the regulations will 
begin once this Bill has been enacted. Employer and trade union 
organisations will be consulted as to the terms of the regulations.)

Section 17 makes the employee’s job secure while she is on maternity 
leave, additional maternity leave, or time off for the purposes of ante 
and post natal care. That job security is supplemented under section 
18.

Section 19 provides that the period of absence of an employee on 
maternity leave or additional maternity leave will not be reckonable 
against any period of her probation, training or apprenticeship which 
she has not completed before taking maternity leave or additional 
maternity leave.

Part 111 — Right to Return to Work
A corollary to the statutory entitlement to take maternity leave and 

additional maternity leave must be a statutory entitlement to resume 
work on the expiration of that leave, should the employee wish to do 
so. The general right to return to work, conferred under section 20, 
is, therefore, another key provision of the Bill. The entitlement to be 
re-instated relates to the employee’s return to work after maternity 
leave, and after additional maternity leave if she took that as well.

Since re-instatement might not, however, be practicable in every 
case, provision is made in section 21 for the alternative of re-engage- 
ment. Safeguards are built into section 21 to prevent an unacceptable 
dilution of the employee’s entitlement to return to work.
. If the employee does wish to resume work — whether it be on the 
basis of re-instatement under section 20 or of re-engagement under
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section 2I — she will have to comply beforehand with the written 
notification procedures laid down in section 22, so that her employer 
will know where he stands.

Section 23 is designed to ensure that, where the employee has 
complied with the notification procedures under section 22, she will 
not lose her entitlement to resume work if, on the date she had 
specified for her return, she is precluded from doing so because e.g., 
there is a strike at her place of work or production has temporarily 
ceased there.

Part IV — Amendment or Application of Other Enactments
The purpose of the five technical sections contained in Part IV is to 

amend or apply other enactments in the context of the provisions of 
the Bill.

Section 24 amends the Unfair Dismissals Act, 1977, in order to 
enable an employer to fairly dismiss a substitute employee, whom he 
has engaged specifically for the purpose of replacing an employee who 
is absent from work in accordance with the provisions of this Bill, and 
whom he dismisses when that employee resumes work again.

Section 25 also amends the Unfair Dismissals Act, 1977, by extend
ing the existing protection under that Act, against unfair dismissal 
relating to pregnancy, to cover maternity leave, additional maternity 
leave and time off for the purposes of ante or post natal care, where 
any of these are taken by the employee concerned in accordance with 
the provisions of this Bill.

In the event of an employee’s not being permitted to return to 
work, despite having complied with the notification procedures laid 
down in section 22, section 26 clarifies what her position will be as 
regards application of the Redundancy Payments Acts, 1967 to 1979, 
the Minimum Notice and Terms of Employment Act, 1973, and the 
Unfair Dismissals Act, 1977.

Section 27 amends the Unfair Dismissals Act, 1977, in relation to 
disputes about entitlement under this Bill, other than disputes con
cerning dismissal. In so doing, the section extends the existing role of 
the rights commissioner and of the Employment Appeals Tribunal.

By virtue of the Schedule to the Redundancy Payments Act, 1979, 
a period of not more than 13 consecutive weeks during which the 
employee gave birth to a child comprises one of the periods of absence 
from work which does not constitute a break in continuity of employ
ment for the purposes of the redundancy payments legislation. Section 
28 effects the amendment to that provision which this Bill renders 
necessary.

An Roinn Saothair, 
Feabhra, 1981.

Wt. 133881/F/2. 1.200. 2/81. Cahill. (7203). G.16.



fep&h. wmte it*f rd&btytf!

dincerned. set lion JJ vai iBs the requirement^ f certain rglDrirtftfeidb

Vn&mPi/m* *ti> ^mrbi^o^K ffitmt

as 3d lliw aoili^oq rjri icriw ^rtniib di itoimi JS 1 noif£>»i ni nwob

> * : >"


