
AN BILLE DIOBHALACHA MAILISEACHA, 1980 

MALICIOUS INJURIES BILL, 1980

EXPLANATORY MEMORANDUM

I—PURPOSE OF THE BILL

1. The purpose of the Bill is to amend and consolidate the law 
relating to compensation for malicious damage to property. The Bill 
provides that compenstion for such damage will continue to be payable 
by local authorities. It will also provide a statutory basis for the 
present non-statutory arrangement whereby if, in any financial year, 
the cost of compensation to a local authority exceeds a certain limit 
the excess is recouped to the local authority from the Exchequer. The 
Bill will not re-enact the provision in the present law which enables 
a court, where it is satisfied that responsibility for the damage rests 
with persons all of whom reside in an area less than a county, to order 
that the compensation payable shall be recoverable by way of a local 
levy on the rates of the area. Among a number of other proposed 
changes in the law for which the Bill provides are—(a) the conferring 
of a new jurisdiction on the District Court to deal with claims for 
compensation not exceeding £2,500; (b) the empowering of local 
authorities to pay compensation without delay on foot of court 
awards—not in the following year as at present—and to settle claims 
for compensation out of court; (c) the creation of a right to compen
sation where property is maliciously damaged within a harbour or in 
inshore waters or is unlawfully taken in certain circumstances in the 
course of a riot; (d) that it will not be a defence to an application for 
compensation for malicious damage merely to show that the damage 
was caused by a child; and (e) that compensation shall not be payable 
in respect of damage to an unauthorised structure i.e. a structure 
erected without the necessary planning permission.

2. The existing statute law relating to compensation for malicious 
damage to property is contained in a number of enactments which 
date from the last century. The Bill provides for the repeal of these 
enactments and for their re-enactment, with amendments, in consol
idated form. Explanatory side-notes to the text of the Bill indicate the 
provisions that are new to the statute law and the existing statutory 
provisions that are being amended or consolidated. A legend to these 
notes will be found at the beginning of the Bill.

II—PART I OF THE BILL 

Preliminary and General

3. This Part (sections / to 4) contains the preliminary and general 
provisions and deals with short title and commencement, interpreta
tion, application and repeals.



4. Section 1 provides for the short title and for commencement.

5. Section 2 is the interpretation section. “Property” is defined as 
including incorporeal hereditaments (e.g. rights of fishing, shooting 
or herbage), which are nor compensatable under the present law.

6. Section 3 provides that the Bill shall not have effect in relation 
to damage caused or loss suffered before its commencement.
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7. Section 4 is the repeals section. The enactments proposed for 

repeal in the Schedule are being saved by section 3 for causes of action 
accruing before the commencement of the legislation. Any such action 
will, therefore, fall to be determined under existing law. Subsection 
(2) provides that the provisions of the Local Government (Ireland) 
Act, 1898, and the Courts (Supplemental Provisions) Act, 1961 that 
are listed for repeal in the Schedule shall be saved so far as those 
provisions relate to section 106 of the Grand Jury (Ireland) Act, 1836. 
Section 106 of the 1836 Act provides for compensation in respect of 
death and personal injury in certain cases.

Ill—PART II OF THE BILL

Compensation for Malicious Damage to Property and for Loss of 
Property Unlawfully Taken During Riot

8. This Part of the Bill (sections 5 to 24) proposes to amend and 
consolidate the existing law dealing with compensation for malicious 
damage to property.

9. Section 5 provides that where damage exceeding one hundred 
pounds is maliciously caused to property, the person who suffers the 
damage shall be entitled to compensation from the relevant local 
authority. Under existing law compensation is obtainable in respect 
of damage exceeding five pounds.

' * • 4 * , - * ■• * ; . *. th . '
Damage “maliciously caused” is defined in subsection (2). Para

graphs (a), (b) and (c) of that subsection correspond to existing 
provisions in the Grand Jury (Ireland) Act, 1836 and the Malicious 
Injuries (Ireland) Act, 1853, and incorporate the established inter
pretation of “malice”. (See Bromage v. Prosser 4B. + C. 255). 
Paragraph (d) is new in so far as it covers damage caused to property 
in the course of the commission of a crime. Subsection (5) is new and 
is designed to enable persons to claim compensation when property 
within a harbour or within one mile beyond the coastal boundary of 
a local authority area is maliciously damaged. By virtue of sections 8 
(2) (c) and 9 (2) the application for compensation is to be brought 
against the local authority for the place on shore nearest the place 
where the damage was caused. In 1979 in Brown v. Donegal Co. Co. 
(unreported) the Supreme Court decided that by reason of section 
685 of the Merchant Shipping Act, 1894, where vessels had been 
maliciously damaged while lying off the coast, compensation was 
recoverable from the county off which they lay. Subsection (3) is not 
confined to damage to vessels and, unlike the 1894 Act provision it 
defines precisely the seaward limits of the local authority's liability. 
Subsection (4) provides that compensation shall be payable only in 
respect of actual damage caused and excludes compensation for 
consequential loss. In particular, it excludes compensation for loss of 
the use of property damaged. The provision is declaratory of the 
interpretation of the existing law given by the Supreme Court in 
Mogul of Ireland v. Tipperary (N.R.) Co. Co. [1976] I.R. 260.

10. Section 6 is designed to cover the unlawful taking of property 
in the course of a riot. This is provided for in the English Riot
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Damages Act, 1886, but has hitherto not been provided for in Irish 
law.

11. Section 7 is designed to ensure that compensation will be 
payable for damage caused by children and by persons of unsound 
mind. The existing law has been held to exclude compensation where 
the damage is caused by persons of unsound mind; the position in 
regard to children is doubtful. (See Compensation for Criminal Inju
ries (Dublin, 1977) by Anthony Kennedy and Herbert R. McWilliam, 
page 31).
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12. Section 8 provides for the service by a person seeking compen

sation of preliminary notice of his intention to claim compensation. 
This section is similar to Rule 3 of Order 52 of the Circuit Court 
Rules, 1950.

Subsection (1) requires that notice must be served within 14 days 
after the event giving rise to the claim takes place, instead of within
7 days as hitherto, and must be in such form as may be prescribed in 
regulations made by the Minister for Justice.

Subsection (2) specifies the local authority and the member of the 
Garda Siochana upon whom the preliminary notice is to be served. 
The subsection proposes the following changes in the law:

(i) The notice is to be served on the member in charge of the 
Garda Siochana station for the place where the damage was 
caused instead of the station nearest the place where it was 
caused;

(ii) The distinction between Dublin and the rest of the country 
in regard to notices served on the Gardai is being abolished. 
Hitherto notice in Dublin was served on the officer in charge 
of the city, not the local station;

(iii) The notice is also to be served on the local authority, not on 
a specific officer of that authority.

The provisions at paragraphs (h), (c) and (d) are new and specify the 
local authority and the member of the Garda Siochana upon whom 
the preliminary notice is to be served. Paragraph (b) relates to the 
case of damage to property which is unlawfully removed from one 
local authority area to another. Paragraph (c) relates to the case of 
damage to property within a harbour or within one mile beyond the 
coastal boundary of a local authority area or which is unlawfully 
removed from within a harbour or such one mile. Paragraph (d) 
relates to the case of loss of property taken during a riot from a ship 
which is within a harbour or within one mile beyond the coastal 
boundary of a local authority area. Subsection (3) specifies the infor
mation a notice is to contain.

13. Section 9 enables a person who has served a notice under section
8 to apply to the court for an award of compensation against the local 
authority upon which the notice was served.

The effect of subsection (2) taken in conjunction with section 8 (2) 
(b) is that where damage is caused to property which is unlawfully 
removed from the area of one local authority to that of another, the 
application is to be brought against the local authority for the area 
from which it was removed. This provision is new and is designed to 
rectify an anomaly under the existing law, whereby compensation for, 
say, a car which in unlawfully taken and removed from one county 
and found damaged in another county, can be claimed from the
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council for the latter county, despite the fact that the original unlawful 
act took place in the area of the former county.

14. Section 10 deals with the joinder of another local authority in 
the proceedings and with the right of a ratepayer to be heard by the 
court in relation to an application for compensation.

Subsection (/) is new and is designed to enable a local authority 
which intends to request the court to order that any compensation 
awarded shall be paid, either in whole or in part, by another local 
authority, to notify accordingly such other local authority and thereby 
effect the joining of the other authority in the proceedings. It will 
replace section 140 of the Grand Jury (Ireland) Act, 1836, as amended 
by section 5 (2) of the Local Government (Ireland) Act, 1898, which 
provides that where damage is caused within one mile of a county 
boundary the injured party may direct his claim for compensation 
against any of the counties abutting the boundary and that the court 
may apportion liability to pay any compensation awarded among the 
local authorities concerned.

Subsection (2) which is substantially the same as a provision in 
section 5 (3) of the Local Government (Ireland) Act, 1898, provides 
that a ratepayer of a local authority which is a party to the proceedings 
is entitled to appear and be heard by the court.

15. Section 11 deals with the award of compensation by the court. 
The section differs from the corresponding provisions in existing law 
in the following respects:

(1) There is no provision for a local levy;

(2) Local authorities will be required to pay compensation without 
delay on foot of court awards instead of having to wait until 
the rate for the following year is levied and collected before 
making payment.

Subsection (7) provides for the award of compensation where the 
court is satisfied that the applicant is entitled to compensation.

Subsection (2) provides that where only one local authority is a 
party to the proceedings the amount awarded is to be paid out of the 
funds of that local authority.

Subsection (3) provides that where more than one local authority 
is a party to the proceedings the court may determine what proportion 
of the compensation each local authority shall pay.

16. Section 12 is a new provision which provides for the reduction 
or exclusion of compensation in certain cases.

Subsection (7) enables the court to reduce the amount of compen
sation it would otherwise award having regard to the general conduct 
of the applicant, including in particular his conduct as respects any 
precautions he might reasonably have taken to avoid the damage or 
loss.

Subsection (2) provides that compensation shall not be payable for 
the first £l(X)of damage except in the special circumstances described 
in the subsection.

Subsection (3) provides that compensation shall not be payable at 
all (a) where the person who suffers the damage or loss connived at. 
assisted in or actively facilitated the causing of the damage or loss or 
was associated with, combined with, or in league with the person who
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caused the damage, (b) in respect of so much ot the damage or loss 
as was attributable to any neglect or failure on the applicant’s part to 
minimise its extent, (c) in respect of money, stamps, articles of 
personal ornament etc., and (d) in respect of damage to an unau
thorised structure within the meaning of the Local Government 
(Planning and Development) Acts, 1963, and 1976 or to a structure 
in respect of which a notice under section 31, 32 or 35 of the former 
Act is in force or a notice or order under section 26 or 27 of the Local 
Government (Planning and Development) Act, 1976 is in force. As 
regards (d), the developments in question are those in respect of 
which the necessary planning permission has not been obtained or 
which are not in conformity with planning permission.

17. Section 13 specifies the court to which applications for compen
sation are to be made. Subsection (1) requires that, where the claim 
does not exceed £2,500, the application be brought in the District 
Court for the district in which the damage or loss was caused and, 
where the claim exceeds £2,500, the application is to be brought in 
the Circuit Court for the circuit in which the damage or loss was 
caused. Under existing law (section 5 (3) of the Local Government 
(Ireland) Act, 1898 and Ref. No. 53 in the Fourth Schedule to the 
Courts (Supplemental Provisions) Act, 1961) all applications for 
malicious injuries compensation must be brought in the Circuit Court.

Subsection (2) is new and provides that, where damage was caused 
to property which was removed from one court area to another, the 
annlication shall be made to the court (District Court or Circuit Court, 
as appropriate) for the area from which the property was removed.
This provision is in line with section 8 (2) (b) and section 9 (2).

Subsection (3) is new and specifies the court to which application 
for compensation is to be made in the case of (a) damage to property 
that is within a harbour or within one mile of shore or that is unlawfully 
taken from within a harbour or from within one mile of shore or (b) 
loss of property unlawfully taken during a riot from a ship within a 
harbour or such one mile. This provision is in line with section 8 (2) 
(c) and (d) and section 9(2).

18. Section 14 which replaces section 5 (7) of the Local Government 
(Ireland) Act, 1898, provides for the regulation by rules of court of 
practice and procedure in relation to applications for compensation.

Subsection (1) requires that applications be made in accordance 
with rules of court.

Subsection (2) provides that non-compliance with such rules shall 
not render any proceedings void except at the direction of the court.

Subsection (3) enables the court to extend the time for, set aside 
wholly or in part, amend or otherwise deal with any act or proceedings 
under the Bill.

19. Section 15 (1) replaces section 5 (6) of the Local Government 
(Ireland) Act, 1898 and relates to the award of costs by the court. 
Subsection (2) is new and provides that the Minister for Justice may, 
with the consent of the Minister for Finance, make regulations pre
scribing the scales of solicitors’ costs and fees of counsel which will be 
applicable where the costs of an application for compensation under 
the proposed legislation are payable by a local authority. At present 
such scales are prescribed in Rules of Court.

20. Section lb is a new provision and subsections (/) and (2) enable 
a local authority to settle claims out of court and to make lodgements, 
in line with ordinary civil procedure.

5



Subsection (3) relates to a situation where a local authority by which 
compensation is payable receives notice of any assignment, mortgage 
or charge, or of any act or event in the law affecting such compensa
tion. Paragraph (a) provides that the compensation may be paid into 
court in such cases and for such payment being a sufficient discharge 
to the local authority. Paragraph (b) enables the court to make an 
order for the disbursement of any moneys so paid in.

21. Section 17 provides for appeals which under existing law are 
provided for in section 5 (4) of the Local Government (Ireland) Act, 
1898. The provision for an appeal from the District Court to the 
Circuit Court is consequential on the new provision in section 13 (1) 
for a District Court jurisdiction in cases of malicious damage to 
property.

22. Section 18 is new in part and enables the District Justice or the 
Circuit Court Judge to state a case for the opinion of the Supreme 
Court on a question of law. It makes comprehensive provision for a 
case stated procedure in proceedings for compensation arising out of 
malicious damage to property. Under section 16 of the Courts of 
Justice Act, 1947 (which applies generally and not just to proceedings 
for compensation for malicious damage to property) a Circuit Judge 
may not state a case for the Supreme Court unless at the request of 
a party to the proceedings and unless the matter is still pending before 
him. Section 18 (1) (a) provides that the court (Circuit or District 
Court, as the case may be), may, on its own motion, state a case for 
the Supreme Court. Section 18 (2)(a) will enable the court, where the 
proceedings have already been heard and determined, on receiving a 
written application within 14 days after the determination from one 
of the parties specified, to state a case for the Supreme Court.

Subsection (4) specifies a number of existing statutory provisions 
which will not have effect in relation to proceedings under the Bill. 
They comprise provisions relating to the stating of cases in proceedings 
generally by the District Court for the opinion of the High Court and 
by the Circuit Court for the opinion of the Supreme Court. The 
provisions in subsections (/) to (3) will replace them in so far as 
proceedings for compensation arising out of malicious damage to 
property are concerned.

23. Section 19 is new and is designed to put on a statutory basis the 
present non-statutory arrangement whereby if, in any financial year, 
the cost of compensation to a local authority exceeds a certain limit 
the excess is recouped to the local authority from the Exchequer.

24. Section 20 is new. It provides that the local authority and the 
person(s) who caused the damage or loss shall be deemed to be 
concurrent wrongdoers within the meaning of the Civil Liability Act, 
1961, but only for the purpose of the recovery of contribution by the 
local authority. Should the local authority decide to seek recoupment 
in respect of the compensation payable from the person who caused 
the damage or loss—where, for example, his identity is known and he 
is not a “man of straw” they will be able to take proceedings against 
him for contribution under the 1961 Act.

25. Section 21 is new. It provides that where property, that has 
been unlawfully taken (section 6) and in respect of which compensa
tion has been paid, is subsequently recovered, it becomes the property 
of the local authority or local authorities who paid the compensation.

26. Section 22 provides that proceedings shall not be commenced 
after the expiration of three years from the date on which the cause 
of action accrued. The period of limitation is at present six years—as
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prescribed in the Statute of Limitations, 1957. The purpose of sub
section (3) is to extend the three year period of limitation prescribed 
by subsections (/) and (2) in cases where the person to whom the right 
of action accrued is under a disability as defined in section 48 of the 
Statute of Limitations, 1957.

27. Section 23 is new. As mentioned in paragraph 9 ante, the 
Supreme Court has decided that, by reason of section 685 of the 
Merchant Shipping Act, 1894, where “vessels” had been maliciously 
damaged while “lying off the coast”, compensation was recoverable 
from the County off which they lay. It is proposed to make new 
provision for compensation (sections 5 (2) and 6 (3)) in respect of 
property generally (not just “vessels”) in coastal waters. Section 23 
will ensure that the jurisdiction under section 685 of the 1894 Act will 
not extend to an application for compensation for malicious damage 
to property after the Bill has become law.

28. Section 24 relates to the service of notices. It proposes to make 
statutory provision for two matters, viz., service of notices by regis
tered post and service of a notice by one person (e.g. a solicitor) on 
behalf of another, which are at present provided for in Order 52 
(which relates to Criminal Injury Applications) of the Rules of the 
Circuit Court, 1950.

29. Section 25 is new. It provides that the amounts specified in 
sections 5 (/), 6 (/) and 12 (2) may be varied by orders made by the 
Minister for Justice with the consent of the Minister for Finance.

30. Section 26 provides for the laying of orders and regulations 
before each House of the Oireachtas.

IV—SCHEDULE TO THE BILL

Enactments Repealed

31. The Schedule lists the enactments for repeal by section 4. It is 
proposed to repeal all the existing enactments dealing with malicious 
injuries compensation in relation to property.

An Roinn Dli agus Cirt,
Deireadh Fomhair, 1980.
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