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ARBITRATION BILL, 1980

EXPLANATORY MEMORANDUM

General
1. The main object of the Bill is to enable two international 

Conventions on arbitration to be ratified, i.e. the 1958 New York 
Convention on the Recognition and Enforcement of Foreign Arbitral 
Awards and the 1965 Washington Convention on the Settlement of 
Investment Disputes between States and Nationals of Other States.

2. Ratification of the New York Convention, to which all other 
member States of the EEC (except Luxembourg) are parties, will 
have the incidental effect of enabling Ireland to fulfil the obligation 
imposed on member States by Article 220 of the EEC Treaty to 
simplify the formalities relating to the enforcement of arbitration 
awards throughout the Community.

3. The Bill also amends the law in relation to the power of a 
court to stay legal proceedings in a matter which is the subject of an 
arbitration agreement.

PART I
Preliminary and General

4. Section 1 contains the short title and section 2 contains defi
nitions.

5. Section 3 provides that Parts III and IV of the Act shall come 
into operation on a date or dates to be appointed by order of the 
Minister for Justice. The New York Convention enters into force 
on the ninetieth day following deposit of an acceding country’s 
instrument of ratification. In the case of the Washington Convention 
the period is thirty days.

6. Section 4 repeals section 12 of the Arbitration Act, 1954 which 
is being replaced by section 5 of the Bill.

PART II

Effect of Arbitration Agreement on Court Proceedings

7. Subsection (/) of section 5 amends the law in relation to the 
power of a court to stay proceedings in a matter which is the subject 
of an arbitration agreement. At present under section 12 of the 
Arbitration Act, 1954 a court is required to stay proceedings where 
there is an arbitration agreement to which the 1923 Geneva Protocol 
on Arbitration Clauses applies unless the court is satisfied that 
the agreement or arbitration has become inoperative or cannot pro
ceed or that there is not in fact any dispute between the parties with 
regard to the matter agreed to be referred. In regard to “domestic ”
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agreements the court may stay proceedings if it is satisfied that there 
is not sufficient reason why the matter should not be referred to 
arbitration and that the party against whom proceedings have been 
instituted is ready and willing to proceed with arbitration. Subsection 
(/) of section 5 requires a stay of proceedings, except in the circum
stances mentioned in the subsection, in relation to all arbitration 
agreements, whether the agreement is a domestic agreement or one 
to which the 1923 Geneva Protocol, the New York Convention or 
the Washington Convention applies. The position in relation to 
domestic agreements is thus being assimilated to that of foreign 
agreements. The subsection gives effect to Article II (3) of the 
New York Convention and Article 26 of the Washington Convention. 
Subsection (2) of this section preserves the power of the High Court, 
under section 39 (3) of the 1954 Act, to refuse to stay proceedings 
where a question of lack of impartiality on the part of the arbitrator 
or a question of fraud on the part of any party arises in relation to 
domestic arbitrations.

PART III

Enforcement of New York Convention Awards

8. The New York Convention was drawn up in 1958 under the 
auspices of the United Nations with the object of replacing the 1923 
Geneva Protocol on Arbitration Clauses and the 1927 Geneva Con
vention on the Execution of Foreign Arbitral Awards. Part V of the 
Arbitration Act, 1954 gave effect to the Geneva Protocol and Con
vention. In relation to countries which are parties to the New York 
Convention, Part V of the Arbitration Act, 1954 will be replaced 
by the provisions in Part III of the Bill. The provisions of the 
Geneva Protocol and Convention will continue to apply as between 
Ireland and countries which are parties to those agreements but not 
parties to the New York Convention.

9. Section 6 contains interpretative provisions relating to the New 
York Convention. The definition of “ award ” in subsection (/) is 
framed, as permitted by Article I (3) of the Convention, so as to 
refer only to awards made in the territory of a State which is a party 
to the Convention. The definition excludes awards rendered pursuant 
to the 1965 Washington Convention, the enforcement of which is 
provided for in Part IV. Subsection (2) authorises the Minister for 
Foreign Affairs to make an order declaring that any specified State 
is a party to the Convention and provides that while such an order 
is in force it shall be evidence of the fact that the State specified 
is a party to the Convention. Subsection (S) gives power to revoke or 
amend any such order.

10. Section 7 is on similar lines to section 55 of the Arbitration 
Act, 1954 which deals with the enforcement of awards under the 
1927 Geneva Convention. Subsection (/) of section 7 provides that 
awards to which the New York Convention applies shall be enforced 
either by action or in the same manner as domestic awards are 
enforced under section 41 of the 1954 Act. Under that section an 
award may, by leave of the High Court, be enforced in the same 
manner as a judgment or order to the same effect and, where leave 
is so given, judgment may be entered in the terms of the award. 
Subsection (2) of section 7 provides that an award that would be 
enforceable under Part III of the Bill shall be treated as binding for all 
purposes on the persons as between whom it was made and may be 
relied upon by way of defence or set off or otherwise in any legal 
proceedings in the State.
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11. Section 8, which implements Article IV of the New York 
Convention, sets out the documents which must be produced when 
enforcement of an award is sought.

12. Section 9 gives effect to Articles V and VI of the New York 
Convention which deal with the grounds on which recognition and 
enforcement of an award may be refused, e.g. that a party to the 
arbitration agreement was under some incapacity, that the arbitration 
agreement was invalid, that the award relates to a matter which is 
not capable of settlement by arbitration under the law of the State, 
that enforcement of the award in the State would be contrary to public 
policy, etc. The section also provides that in certain cases an award 
may be partially enforced (subsection (4)) and that a court may 
adjourn proceedings and order the party against whom the award is 
invoked to give security (subsection (5)).

13. Section 10 provides that Part V of the Arbitration Act, 1954, 
which deals with awards covered by the Geneva Protocol and Con
vention, shall not apply to awards rendered pursuant to the New 
York Convention. It gives effect to Article VII (2) of the Convention.

14. Section 11 preserves the right of enforcement of a foreign 
arbitration award at common law. It gives effect to Article VII (1) 
of the New York Convention which provides that the provisions of 
the Convention shall not deprive any interested person of any right 
he may have to avail himself of an arbitration award in the manner 
and to the extent allowed by the law or the treaties of the country 
where the award is sought to be relied upon.

PART IV

Enforcement of Washington Convention Awards

15. The Washington Convention was drawn up under the auspices 
of the World Bank with the object of facilitating the settlement of 
disputes between States (including State agencies) and foreign 
investors, thus stimulating a larger flow of private international 
capital into those countries which need it. Ireland signed this 
Convention in August 1966. The Convention provides for the 
establishment of the International Centre for the Settlement of 
Investment Disputes, for the setting up of panels of conciliators and 
arbitrators, for the regulation of conciliation and arbitration proceed
ings under the Convention and for the enforcement of the pecuniary 
obligations imposed by an arbitration award.

16. Section 12 contains interpretative provisions relating to the 
Washington Convention. The definition of award takes account of 
Articles 49 (2), 50, 51, 52 and 61 (2) of the Convention in so far as 
they provide that rectifications of clerical, arithmetical or similar 
errors in an award, decisions concerning the interpretation, revision 
or annulment of an award and decisions as to costs shall form part 
of the award.

17. Section 13 fulfils the requirement, under Article 29.5.2° 
of the Constitution, for the approval of an international agree
ment which involves a charge on public funds. Subsection (/) of 
section 14 empowers the Minister for Finance to discharge any 
financial obligations of the Government arising under Article 17 of 
the Washington Convention. This Article obliges the Contracting 
States to meet any defioit of the International Centre for the Settle
ment of Investment Disputes established under the Convention. Sub
section (2) provides that any sums required for that purpose and any
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other expenses of an administrative character incurred by the 
Minister for Finance shall be paid out of moneys provided by the 
Oireachtas.

18. Subsection (7) (a) of section 15 provides that the Minister for 
Justice may make an order applying certain procedural provisions 
of the Arbitration Act, 1954 (dealing with attendance of witnesses, 
security for costs, discovery of documents, etc.) to arbitration pro
ceedings under the Washington Convention. Such an order might 
be required if an arbitration tribunal under the Convention were to 
conduct an arbitration hearing in the State. Subsection (2) provides 
that the provisions of the 1954 Act shall not apply to arbitration 
proceedings under the Convention except to the extent that they 
might be applied by an order under subsection (7) (a).

19. Subsection (7) (b) of section 15 gives the Minister for Justice 
power to apply any provisions of the Foreign Tribunals Evidence 
Act, 1856 to arbitration proceedings under the Washington Conven
tion. Such an order might be made if evidence were required to be 
taken in the State to assist an arbitration tribunal under the 
Convention sitting in another State.

20. Section 16 gives elfect to Article 54 (1) of the Washington 
Convention which requires each Contracting State to enforce the 
pecuniary obligations imposed by an award as if it were a final 
judgment of a court in that State. These pecuniary obligations will, 
by leave of the High Court, be enforceable in the same manner as 
a judgment or order of the High Court to the same effect Where 
leave is so given judgment may be entered for the amount due or 
outstanding under the award. Subsection (2) provides, in accordance 
with Article 54 (2), that a person seeking enforcement shall produce 
a certified copy of the award.

21. Under section 17 the High Court may stay enforcement of an 
award where enforcement has been stayed in accordance with 
Article 50, Article 51 or Article 52 of the Washington Convention 
or where an application has been made under any of those Articles 
which might result in a stay of enforcement.
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