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SALE OF GOODS AND SUPPLY OF SERVICES BILL, 1978

EXPLANATORY MEMORANDUM

General
The purpose of this Bill is to amend and extend the provisions 

of the Sale of Goods Act, 1893—which deals with contracts for the 
sale of goods—in such a way as to provide for the many changes 
since that time in commercial practices. This involves, not only the 
revision of existing provisions of the Act, but also the extension of its 
scope to embrace hire-purchase transactions, contracts for services, 
guarantees and other present-day practices in need of regulation.

The Sale of Goods Act, 1893 gave the buyer of goods certain 
implied rights which would apply even when not expressly stated in 
a contract. These related to full title to the goods, quiet possession 
and freedom from encumbrances, merchantable quality and fitness for 
purpose. However, this Act, in respecting the 19th century market 
philosophy, allowed the parties freedom of contract and thus free
dom to set aside these implied terms. This has often brought about 
a situation where goods could only be bought if the buyer agreed 
that his implied rights would not operate. It has also led to the 
issue of guarantees the effect of which is simply to exclude the buyer’s 
right under the Act of 1893, sometimes under the guise of offering 
concessions. These, and other out-dated provisions make it neces
sary to adapt the Act in such a way as to make it more appropriate 
to present-day circumstances.

Revision of existing provisions
The revisions are mainly in the field of implied terms and are 

designed to make it more difficult to evade these. Consumers are 
frequently required to give up or delete their rights under the im
plied terms provisions of the 1893 Act and, except for Section 9 
of the Hire-Purchase Act, 1946, had no safeguard. The Bill provides 
that implied conditions and warranties relating to clear title, quiet 
possession and freedom from encumbrances can no longer be auto
matically set aside by the circumstances of a contract. It amends 
the law in relation to implied terms of fitness for purpose and mer
chantable quality—which moreover, it defines—in such a way as to 
cover any purpise which the purchaser may indicate, the drawing of 
his attention to defects, and the liabilities of agents as well as prin
cipals. The Bill removes the freedom which, under Section 55 of 
the 1893 Act existed up to now to negative or vary rights and duties 
in contracts, except in cases where the purchaser is also acting in the 
course of a business and the waiver provision is fair and reasonable. 
In the case of breach of contract, some anomalies caused by the 
distinction between warranty and condition are removed, and in a 
case where misrepresentation has arisen the legal position in choosing 
between rescission and damages is clarified.

New Provisions
As already mentioned, the Bill extends the scope of the 1893 

Act to cover hire-purchase of goods and contracts for services. In 
addition to these it sets out minimum requirements for guarantees, 
with provision for their enforcement, and includes provisions dealing



with inertia-selling practices in relation to unsolicited goods and 
entries in directories. An important new provision ensures that finance 
houses giving loans for the purchase of goods are equally liable with 
the supplier of the goods and equally answerable to the buyer for 
fulfilment of the contract. There is power for the Minister by order to 
impose a cooling-off period during which a customer may withdraw 
from a contract for goods or services which has been made with a 
salesman away from his place of business, and also to require an 
implied warranty where future services and repairs are offered in cases 
of goods specified. The special position of defective motor vehicles and 
and the incidence of liability for safety arising from contracts for their 
sale—or hire-purchase—are covered by a requirement for a certi
ficate of road-worthiness. There are also powers under which the 
Minister may regulate standard forms of contract.

PART I

Section I
The Short Title of the Bill.

Section 2
The interpretations to be applied to the terms set out Where they 

arise throughout the Bill.

Section 3
Defines the term “ dealing as consumer ” which is used through

out the Bill to distinguish consumer contracts from those between 
parties who are both acting in the course of a business.

Section 4
Excludes from the scope of the Bill existing contracts and exemp

tions conferred by or under statute.

Section 5
Provides that the Minister may amend or revoke Orders he has 

made (under Sections 12, 13, 37 and 46 to 52) and also that such 
Orders can be made only on prior approval by the Oireachtas.

Section 6
Lays down maximum penalties for an offence under the Act and 

provides for prosecution of individuals in the case of an offence by 
a body of persons (whether corporate or not).

Section 7
Empowers the Minister to take summary proceedings at any time 

within 12 months from the date of an offence.

Section 8
Provides for expenses of administration Of the Act.

PART II

Section 9
Construction and collective citation.

Section 10
Amends Sections 11, 12, 13 and 14 of the Act of 1893 in the 

following ways—

11. The phrase “or where the contract is for specific goods” 
is deleted from Subsection (1) (c>—it has been held that 
this clause had the effect, with later Sections of the Act, that 
a buyer lost his right to reject defective goods at the 
moment of purchase.

12. Amended so as to provide specifically for disclosed limita
tions on title.
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13. Extended to provide that goods may be deemed to be 
“ sold by description ” when exposed for sale and selected 
by the buyer, and also that a label or inscription may be a 
description.

14. Merchantable quality is defined and the implied condition 
relating to it no longer requires that the goods are bought 
by description or that the seller is a dealer in such goods. 
There is also provision for a seller who is an agent acting 
on behalf of a principal.

Section 11
Makes it an offence for a business seller to issue any written state

ment—'by notice, label, inscription etc.—that a right conferred by 
Sections 12, 13, 14 or 15 of the Act of 1893 is restricted or ex
cluded otherwise than under Section 55 of that Act or to sell goods 
bearing such a statement.

Section 12
Empowers the Minister by Order to provide that in a contract for 

the sale of goods, an offer of spare parts and after-sale service by 
the seller is an implied warranty.

Section 13
Makes it an offence for a motor vehicle dealer to sell a vehicle 

which is not road-worthy or to fail to provide a certificate of road- 
worthiness (except where it is not to be used on the road in its 
present condition and this is agreed in writing by the parties). The 
Section provides for an implied condition that, at the time of de
livery, the vehicle is free from any defect which would render it a 
danger to the public, including those travelling in it.

Section 14
Provides that a third party (finance house) financing a purchase 

and being repaid by the buyer, will be jointly responsible with the 
seller for fulfilment of the contract.

Section 15
Defines “ guarantee ”.

Section 16
Sets out the minimum information to be specified in a guarantee 

and makes it an offence to supply a guarantee which does not comply.

Section 17
A seller of goods who delivers a guarantee to the buyer shall 

be liable for its terms unless he expressly conveys that he ,is not 
the guarantor, or, if he is a retail seller, gives the buyer his own 
written undertaking that he will service, repair or otherwise deal 
with the goods after purchase.

Section 18
Rights under a guarantee shall not exclude or limit the buyers 

statutory or common law rights. Any provision in a guarantee which 
imposes on the buyer obligations beyond those in the contract or 
gives the seller or his agent sole power to decide whether or not 
goods are defective is void.

Section 19
A buyer may take proceedings for breach of guarantee as for 

breach of warranty and the Court may order fulfilment of terms or 
damages and may allow the guarantor to perform his obligations on 
such terms as it deems just The buyer means any person who 
acquires title to the goods within the guarantee period.

Section 20
Amends Section 35 of the Act of 1893 by making delivery as 

evidence of acceptance subject to Section 34.of that Act. The effect 
is that a buyer is not deemed to have accepted goods until he has 
exercised his right under Section 34 of the 1893 Act to examine them.
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Section 21
Amends Section 53 of the Act of 1893 by inserting a new provi

sion now subsection (2), which provides that a buyer who is a 
consumer and not purchasing in the course of business, even when 
compelled to treat a breach of condition as a breach of warranty, 
will still have the power of rescission if the seller fails to remedy the 
breach.

Section 22
Amends Section 55 of the Act of 1893 by inserting new provi

sions, as subsections (2) to (8), the effect of which is that any provision 
of a contract purporting to exempt from the provisions of Section 
12 of the Act of 1893 shall be void, and any provision purporting to 
exempt from Sections 13, 14 or 15 shall be void where the buyer 
deals as consumer (defined in Section 3 of the Bill) and shall, in 
any other case not be enforceable except to such extent as it is 
shown to be fair and reasonable.

Section 23
This is a new provision the effect of which will be to prevent 

attempts to evade Section 22 by inserting a clause in a contract 
that the law of some other country should apply.

Section 24
Provides exemption for bona fide international contracts, which 

are defined.

PART IIJ

Section 25
Construction and collective citation.

Section 26
Provides for hire-purchase transactions, the implied terms provided 

for sales at Section 10 (through Section 12 of the 1893 Act).
; V V -7

Section 27
Provides, for hire-purchase transactions, in relation to lettings by 

description and by sample, as is provided for sales at Section 10 
(through Section 13 of the 1893 Act).

Section 28
Provides, for hire-purchase transactions, in relation to implied terms 

of merchantable quality and fiitness for purpose as is provided 
for sales in Section 10 (through Section 14 of the 1893 Act), with 
additional provisions at subsections (6) and (7) to provide for aspects 
of hire-purchase transactions which do not arise in sales.

Section 29
Provides, for hire-purchase transactions in realtion to letting by 

sample as is provided for sales on Section 15 of the 1893 Act (not 
amended by this Act).

Section 30
Provides, for hire-purchase transactions, in relation to statements 

purporting to restrict hirers’ rights as is provided for buyers in 
Section 11.

Section 31
Provides, for hire-purchase transactions, the implied terms pro

vided for sales at Section 22 (through Section 55 of the 1893 Act).

Section 32
Provides for liability, jointly with the owner and severally, of 

persons who conducted antecedent negotiations in the case of a 
hire-purchase letting to a hirer dealing as consumer.
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Section 33
Provides, for hire-purchase transactions, in relation to warranties 

for spare parts and servicing as is provided for sales in Section 12, 
and, in relation to guarantees and undertakings, as is provided for 
sales in Sections 75 to 19.

Section 34
Provides, for hire-purchase transactions, in relation to road- 

worthiness of vehicles, as is provided for sales in Section 13.

Section 35
Provides, for hire-purchase transactions, in relation to possible 

evasion of sections 26 to 29 and 31 by a clause applying the law of 
some other country, in the same sense as is provided for sales in 
Section 23.

PART IV

Section 36
Sets out the implied terms as to quality which, except as qualified 

in Section 37, are to apply in every contract for service where the 
supplier is acting in the course of a business.

Section 37
Provides, for contracts for services, in relation to exclusion of 

implied terms as is provided for sales and hire-purchase transactions 
at Sections 22 and 31 respectively, except that the implied terms (as 
set out in Section 36) may be excluded by agreement, provided that 
when the recipient deals as consumer, the excluding term is fair and 
reasonable and is brought specifically to his attention. Exceptions are 
made for certain exclusion clauses in agreements for the supply of 
electricity and the carriage of passengers or goods.

Section 38
Provides, for contracts for services, in relation to possible evasion 

of Section 36 by a clause applying the law of some other country, in 
the same sense as is provided for sales and hire-purchase transactions 
at Sections 23 and 35 respectively.

Section 39
Provides, for contracts for services, in relation to international 

contracts as defined, as is provided for contracts for sale of goods in 
Section 24.

PART V

Section 40
Defines the term “ contract ” for purposes of Part V.

Section 41
Provides that when a person has entered into a contract after a 

misrepresentation, which is not fraudulent, has been made to him, 
he will not lose the right to rescind the contract even if the mis
representation has become a term of it or if it has been performed.

Section 42
Provides for damages for loss by a person to whom misrepresenta

tion was made before entering into a contract and empowers the 
Court or arbitrator, in a case of a contract which could be rescinded 
because of misrepresentation, to declare the contract subsisting and 
award damages, rf this is more equitable than rescission.

Section 43
Provides for the avoidance of provisions in contracts which would 

exclude liability for misrepresentation except where the Court con
siders them fair and reasonable.
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PART VI

Section 44
Lays down the circumstances in which a recipient of unsolicited 

goods may treat them as an unconditional gift and makes it an 
offence to seek payment for such goods or to threaten legal or other 
collection procedure.

Section 45
Makes it an offence to demand, or assert a right to, payment for 

an entry in a directory relating to another person or his trade or 
business unless a proper note of agreement has been signed and 
delivered as provided in the section.

Section 46
Provides that an invoice indicating a sum of money as if it were 

due shall be regarded as asserting a right to payment and empowers 
the Minister by order to require that such documents should bear a 
statement that no claim is made.

Section 47
Empowers the Minister to provide by order that in the case of 

certain contracts for goods or services, the purchaser may withdraw 
within a specified period.

Section 48
Empowers the Minister by order to require that those offering 

specified goods or services should give specified particulars in con
tracts, guarantees and related writings.

Section 49
Empowers the Minister by order to require that those using a 

standard form of contract in supplying a service should publish notice 
of this and of whether another form would be acceptable.

Section 50
Empowers the Minister by order to prescribe a minimum size of 

type for contracts, guarantees or other documents used in the supply 
of goods and services, generally or specifically for any class.

Section 51
Empowers the Minister by order to provide that contracts for 

specified classes of goods and services shall be in writing and any 
which do not then comply are unenforceable.

Section 52
Empowers the Minister by order to confer on the Director of Con

sumer Affairs certain functions in relation to any of the obligations 
imposed on persons by or under any provision of this Act.

Section 53
Requires that prior to making orders under Section 48 to 52 

which would affect business authorised by licence under Section 9 
of the Central Bank Act, 1971 or those exempted under Section 7 
(4) thereof, the Minister shall consult the Minister for Finance.

Section 54
Amends certain provisions of the Consumer Information Act, 1978 

so that the powers of prosecution referred to shall be for summary 
proceedings only.

Schedule
Sets out the criteria to be applied by the Court in determining 

whether a term of a contract is fair and reasonable for purposes of 
Section 13, 31, 37 or 43 of this Act or of Section 55 of the Act of 
1893 as amended by Section 22 of this Act.

An Roinn Tionscail, Trdchtala agus Fuinnimh,

Samhain, 1978.
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