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ANTI-DISCRIMINATION (UNFAIR DISMISSALS) BILL,
1976

—

EXPLANATORY MEMORANDUM

1. At present, the legal relationship between employer and em
ployee and the termination of that relationship are governed by the 
general principles of the law of contract modified to a limited extent 
by redundancy and minimum notice and terms of employment legis
lation. There are serious obstacles in the way of an employee getting 
legal redress for what he may consider to be his unfair dismissal. 
Alternatively, the employee may seek the support of a trade union 
but this often leads to industrial conflict The Bill seeks to provide an 
effective system under which dismissal disputes may be investigated 
by adjudicating bodies which would give an impartial hearing and 
award reasonable redress where appropriate, with a minimum of 
formality or expense to the employee.

2. Section 1.

3. Section 2 specifies the classes of employees to which the Act 
will not apply. Provision is made for bringing within scope the 
excluded classes by order which must be approved by way of a reso
lution of both Houses of the Oireachtas. Apart from dismissal on 
grounds of pregnancy (section 6 (2) (g)), the Act will not apply to a 
dismissed person who had less than one year’s service with the 
employer concerned.
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4. Section 3 sets out the conditions under which the Act will not 
apply for a 2-year period to persons on probation or undergoing 
training. Furthermore, the Act will not apply during training for 
qualification or registration as a nurse or for para-medical employ
ment.
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5. Section 4 provides that the Act will not apply where a person 

employed under a statutory apprenticeship is dismissed within 6 
months after the apprenticeship begins or within one month after its 
completion.
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6. Section 5 provides that dismissal by way of lock-out shall not be 

unfair if the employee is offered re-engagement on resumption of 
work. The section also deals with situations in which dismissal for 
taking part in a strike shall be regarded as unfair.
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7. Section 6 specifies that the dismissal of an employee shall be 

unfair unless there were grounds justifying the dismissal. Dismissal 
of an employee shall be unfair if it results from

(a) his trade union or staff association (being an excepted body 
under the Trade Union Acts) activities either outside his 
hours of work or at times during work hours which are 
permitted by the employer,
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(b) his religious or political opinions, the holding or expression
of which do not conflict with the employer’s interests,

(c) his failing to be a member of a trade union unless member
ship was a prior condition to entering the particular 
employment,

(d) civil proceedings against the employer which involve the
employee as a party or witness,

(<e) criminal proceedings against the employer which involve the 
employee as a complainant or witness,

if) the race or colour of the employee,

(g) subject to qualification, the pregnancy of the employee 
(under section 2, the qualifying limitation of one year’s 
service does not apply to this particular provision).

The section provides that unfair selection for redundancy will be 
regarded as unfair dismissal.

Under this section also, dismissal of an employee on the following 
grounds will not be regarded as unfair,

(a) his capability, competence or qualifications for the work he
was employed to do,

(b) his conduct,

(c) redundancy and

(d) if his employment in his particular job contravenes other
statutory requirements.

The onus will be on the employer to prove that a dismissal was 
justified.

8. Section 7 provides that if a dismissal is unfair, the employee is 
entitled to either re-engagement or an award of compensation (sub
ject to a maximum of 104 weeks’ pay) whichever is considered 
appropriate by the rights commissioner, the Employment Appeals 
Tribunal or the Circuit Court, as the case may be. In determining 
the level of compensation account must be taken of any negligence 
by either the employer or employee, and certain other guidelines 
are specified in the section.

9. Section 8 sets out the procedure for adjudication on claims by 
employees for redress for unfair dismissal. A claim must be initiated 
by giving a written notice within six months of dismissal to a rights 
commissioner (or the Tribunal if the employee objects to a hearing 
by a rights commissioner). Either party may object to a claim being 
heard by a rights commissioner. A rights commissioner shall make 
a recommendation in relation to a claim. If his recommendation is 
not carried out, the employee may bring his claim to the Tribunal 
which shall make a determination in relation to a claim. Hearings 
by rights commissioners must be conducted in private. Tribunal 
hearings will also be in private unless a party to a dispute requests 
otherwise.

The section also provides for the making of regulations regarding 
the procedures for the purposes of claims and appeals before the 
Tribunal and in regard to the forms of notice for lodging claims. 
Provision is also made entitling Tribunal witnesses to immunities 
and privileges similar to those of a witness before the High Court.

10. Section 9 provides that an appeal may be made in writing to 
the Tribunal from a recommendation of a rights commissioner 
within 6 weeks of such recommendation and the Tribunal shall 
make a determination in relation to the appeal.

11. Section 10 provides that if an employer fails within 6 weeks 
to carry out a determination of the Tribunal, the Minister may 
institute Circuit Court proceedings on behalf of the employee for
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the remedies specified in the Act. The Court, if it finds a valid case, 
shall order the employer to make appropriate redress to the em
ployee. The employee will not be liable for any costs; the Minister 
shall pay such costs as the Court decides should be paid by him.

The section also provides that either an employee or employer 
may within 6 weeks appeal to the Circuit Court from a determina
tion of the Tribunal but in such a case the Minister would not be 
liable to pay costs.

12. Section 11 relates to the service of documents on bodies for 
the purpose of proceedings under the Act.

13. Section 12 provides that compensation awarded under the Act 
shall rank as a priority debt in bankruptcy and winding up.

14. Section 13 provides that a provision in an agreement shall be 
void if it conflicts with the application of the Act.

15. Section 14 provides that in employments in which negotiated 
dismissal procedures exist, the employer must, within 28 days after 
employing a person, give written particulars of the procedures to 
the employee. The employer must also, in cases where such pro
cedures are changed give written particulars of the altered pro
cedure to the employee within 28 days after the alteration is made.

An employer must, if requested by a dismissed employee, give 
written particulars of the grounds for the dismissal to the employee 
within 14 days of the request but, in determining whether the dis
missal was unfair, account may be taken of any other substantial 
grounds which would have justified the dismissal.

16. Section 15 provides that where an employee opts to have a 
complaint of unfair dismissal considered under the Act, he will not 
be entitled to take a common law action for wrongful dismissal. It 
also provides that if an employee initiates proceedings at common 
law for wrongful dismissal, he will not be entitled to have an unfair 
dismissal claim considered under the Act.

17. Section 16 provides for amendment of the Act by order. Drafts 
of proposed orders must be approved by both Houses of the 
Oireachtas.

18. Section 17 relates to the making of regulations under the Act.

19. Section 18 provides for a change of title for the Redundancy 
Appeals Tribunal, established under section 39 of the Redundancy 
Payments Act, 1967, to the Employment Appeals Tribunal to reflect 
its more varied functions.

20. Section 19 provides for an amendment of paragraph 5 of the 
First Schedule to the Minimum Notice and Terms of Employment 
Act, 1973, by specifying that in the context of the lay-off and short- 
time provisions in the redundancy legislation, an employee who 
claims and receives redundancy payment in respect of lay-off or 
short-time will be regarded as having voluntarily left his employment.

21. Section 20—Expenses.

22. Section 21—short title and commencement.

Roinn Saothair,
Medn Fomhair, 1976.
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