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I—PURPOSE OF THE BILL

1. The main objectives of the Bill are to amend the law relating 
to family maintenance, to introduce a system of attachment of the 
earnings of maintenance debtors, to amend certain aspects of the 
law relating to affiliation proceedings and to introduce certain other 
miscellaneous reforms in family law, including a provision enabling 
the Court to order a spouse to leave the family home, where the 
safety or welfare of the other members of the family requires it, 
and a provision creating joint ownership between spouses in a 
household allowance given by one spouse to the other (or in any 
interest in property acquired out of such allowance) unless the 
spouses agree otherwise.

2. A number of the provisions in the Bill are based on recom
mendations made by the Committee on Court Practice and Proce
dure, in its 19th Interim Report, entitled Desertion and Mainten
ance (Prl. 3666, February, 1974), and on recommendations made 
by the Commission on the Status of Women in its Report (Prl. 2760, 
December, 1972). In specific instances, the provisions of the Bill 
differ from what was recommended by these Reports.

II—PROVISIONS OF THE BILL

3. The matters dealt with in the Bill are grouped under four main 
headings, viz. :

(a) Part I (sections 1 to 4) contains the normal standard pro
visions, e.g. short title, date of commencement and in
terpretation of certain terms used in the Bill, and a pro
vision regarding the commencement date of orders for 
periodical payments under the Act.

(b) Part II (sections 5 to 9) contains provisions relating to
family maintenance. These specify the circumstances in 
which a maintenance order may be made by the Court, 
and in which that order may be discharged or varied. 
There are also provisions relating to interim orders and 
orders in respect of certain marital agreements, as well 
as a provision establishing a procedure whereby main
tenance payments may be transmitted through the Dis
trict Court clerk.

(c) Part III (sections 10 to 20) contains the provisions relating
to the machinery for attachment of the earnings of 
maintenance debtors.
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(d) Part IV {sections 21 to 30) contains a number of miscel
laneous provisions, including :
(i) amendment of the law relating to affiliation proceed

ings in respect of the limitation period, privacy of 
proceedings, the jurisdiction of the District Court, 
the age of dependency, the maintenance obligations 
of the putative father and the mother of the child, 
and other matters.

(ii) a provision enabling the Court to order a spouse to
leave the home where the safety or welfare of the 
other members of the family requires it;

(iii) a provision whereby a household allowance given by
one spouse to the other (or an interest in property 
acquired out of such allowance) shall, unless they 
agree otherwise, belong to both spouses as joint 
owners.

PART I

Preliminary and General

4. Section I provides for the short title.

5. Section 2 specifies the date of commencement—one month after 
the date of enactment.

6. Section 3 is the interpretation section. Under subsection (7), 
“ antecedent order ” will cover one of nine specific types of order in 
respect of maintenance, five of which (paragraphs (a) to (e)) are 
orders arising under the provisions of the Bill, and four of which 
{paragraphs (/) to (i)) are orders which arise under existing statutory 
provisions. The definition of an antecedent order is of significance in 
regard to Part III of the Bill, since only “ antecedent orders ” may 
be the subject of an attachment of earnings order {see section 10). The 
definition of “ dependent child of the family ” extends to (i) a child 
of both spouses or adopted by them under the Adoption Acts, or in 
relation to whom they are both in loco parentis, and (ii) a child of 
either spouse or adopted by either spouse under the Adoption Acts 
or in relation to whom either spouse is in loco parentis, where the 
other spouse, being aware that he is not the child’s parent, never
theless has treated him as one of the family. The child must be 
under the age of sixteen years, except in two cases:

{a) where (being under twenty-one years) the child is or will be 
or, if an order were made under the proposed Act pro
viding for periodical payments for his support, would be 
receiving full-time education or instruction at any univer
sity, college, school or other educational establishment, or

{b) where he is suffering from mental or physical disability to 
such extent that it is not reasonably possible for him to 
maintain himself fully.

7. The definition of “ desertion ” includes conduct on the part 
of one spouse that results in the other spouse, with just cause, 
leaving and living separately and apart from him or her. Under the 
present law relating to desertion and maintenance, there is no 
statutory definition of “ desertion ”. However, the courts in this 
country have developed a judicial interpretation of the term which 
includes what is known as “ constructive desertion *\ {See the Com
mittee on Court Practice and Procedure’s 19th Interim Report, en
titled Desertion and Maintenance, paragraph 20; cf. section 120 
(3) of the Succession Act, 1965).

8. “ Maintenance creditor ”, in relation to an order under the 
proposed Act, other than an order under section 22 (barring a 
spouse from the family home), means a person on whose applica
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tion there has been made such an order. In effect, this means, in 
regard to orders made under Part II of the Bill, the applicant 
spouse or the third party claimant, as the case may be, and, in re
gard to Part III of the Bill, the person on whose application an 
attachment of earnings order (or any order consequent thereon) 
is made under section 10.

9. “ Maintenance debtor ” means a defendant spouse in main
tenance proceedings under Part II of the Bill, a spouse who is 
obliged to make maintenance payments by virtue of an agreement 
which has been made a rule of Court under section 8, and a de
fendant spouse in attachment of earnings proceedings under Part 
III of the Bill.

10. Subsection (2) of section 3 provides that, subject to section 16 
of the Bill (which is concerned with persons in the service of the 
State, a local authority, etc.), an employer-employee relationship is 
to be regarded as subsisting between persons if one as principal and 
not as servant or agent pays earnings to the other. The purpose of 
this provision is to identify who is the “ employer ” of the main
tenance debtor for the purpose of the attachment of earnings pro
visions in Part III of the Bill.

11. Section 4 provides that a periodical payment under an order 
under the Act is to commence on such date as may be specified in 
the order, the commencement date not to be earlier than the date 
on which the order is made.

PART II

Maintenance of Spouses and Children

12. Section 5 specifies the circumstances in which a maintenance 
order may be made and sets out the matters to which the Court is 
to have regard in deciding whether to make a maintenance order 
and, if so, in determining its amount. Subsection (/) (a) of section 
5 provides that, subject to subsection (4) of the section, where it 
appears to the Court, on application to it by a spouse, that the 
other spouse has failed to provide such maintenance for the appli
cant spouse and any dependent children of the family as is proper 
in the circumstances, the Court may make a maintenance order 
against the other spouse. The order will provide that the other 
spouse make to the applicant spouse, during the lifetime of the 
applicant spouse, periodical payments for the support of the appli
cant spouse and of each of the dependent children of the family 
for such period and of such amount and at such times as the Court 
may consider proper.

13. Subsection (/) (b) of section 5 provides that, subject to sub
section (4) of the section, where a spouse (i) is dead, (ii) has de
serted, or has been deserted by, the other spouse, or (iii) is living 
separately and apart from the other spouse, and there are depen
dent children of the family who are not being fully maintained by 
either spouse, then, on application to it by any person, if it appears 
to the Court that (in case (i)) the surviving spouse or (in cases (ii) 
or (iii)) either spouse has failed to provide such maintenance for 
the support of any of the dependent children of the family as is 
proper in the circumstances, the Court may make a maintenance 
order against that spouse. The order will provide that the spouse 
make to the person who has applied to the Court during that per
son’s lifetime, periodical payments for the support of each of those 
dependent children of the family for such period and of such 
amount and at such times as the Court may consider proper.

14. Subsection (/) (c) of section 5 provides that a maintenance 
order or a variation order shall specify how much of a payment 
under a maintenance order is for the support of each dependent 
child; it also provides that the order may specify for how long thf 
payments are to be made in respect of a dependent child.
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15. Subsection (2) of section 5 provides that the Court shall not 
make a maintenance order for the support of a spouse who has 
deserted and continues to desert the other spouse. The present law 
in regard to maintenance and desertion does not permit a wife who is 
in desertion to obtain a maintenance order on her behalf against her 
husband, it being necessary for her to establish that her husband is in 
desertion; see section 1 of the Married Women (Maintenance in 
case of Desertion) Act, 1886.

16. Subsection (S) of section 5 provides that, where the applicant 
spouse has committed adultery that the other spouse has condoned, 
connived at or (by wilful neglect or misconduct) conduced to, the 
adultery shall not be a ground on which the Court may refuse to make 
a maintenance order for the support of the applicant spouse; if, how
ever, the other spouse has not condoned, connived at or conduced 
to the adultery, the Court may, notwithstanding the adultery, make 
a maintenance order for the support of the applicant spouse in any 
case where, having regard to all the circumstances (including the 
conduct of the other spouse), the Court considers it proper to do 
so. Whether in any case a spouse has condoned, connived at or 
conduced to the adultery is a question to be decided by the Court. 
(In the present law, uncondoned adultery disentitles a wife to 
obtain a maintenance order against her deserting husband : see 
section 1 (2) of the Married Women (Maintenance in case of De
sertion Act, 1886).

17. Subsection (4) of section 5 provides that the Court, in decid
ing whether to make a maintenance order, and in determining the 
amount of any payment under any order it makes, shall have re
gard to all the circumstances of the case, and in particular (u) to 
the income, earning capacity (if any), property and other financial 
resources of the spouses and of any dependent children of the family, 
and (b) to the financial and other responsibilities of the spouses to
wards each other and towards any dependent children of the family 
and the needs of the dependent children, including the need for 
care and attention. The determination of the existence and effect 
of such responsibilities and needs in individual cases is a matter for 
the Court.

18. Section 6 (/) provides that the Court may discharge a main
tenance order at any time after a year from its being made, on the 
application of the spouse against whom the order was made, where 
it appears to the Court that, having regard to that spouse’s record 
of payments under the order and to the other circumstances of the 
case, the persons for whose support the order provides will not be 
prejudiced by its discharge. The Court may also discharge or vary a 
maintenance order at any time, on the application of either party, if 
it thinks proper to do so, having regard to any circumstances not 
existing when the order was made (or last varied) or to any evidence 
which was not available to the party applying for the discharge or 
variation when the maintenance order was made (or last varied).

19. Section 6 (2) provides that the Court shall discharge the part 
of a maintenance order which provides for the support of an applicant 
spouse where it appears that he or she has deserted the spouse against 
whom the order has been made. (As to “ desertion ”, see section 
3 (/)). Section 6 (5) provides that that part of a maintenance order 
which provides for the support of a dependent child is to stand dis
charged (a) when he ceases to be a dependent child of the family by 
reason of his attaining the age of 16 or 21 years, as the case may 
be, or (b) on application to the Court, if the Court is satisfied that 
the child has for any reason ceased to be a dependent child of the 
family.

20. Section 6 (4) provides that, where the applicant spouse has 
committed adultery since the maintenance order was made on 
his or her behalf, then, if the other spouse has condoned, connived 
at or (by wilful neglect or misconduct) conduced to the adultery, 
the adultery shall not be a ground on which the Court may dis
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charge or vary the maintenance order; if, however, the other spouse 
has not condoned, connived at or conduced to the adultery, the 
Court may, notwithstanding the adultery, refuse to discharge or 
vary the maintenance order for the support of the applicant spouse 
in any case where, having regard to all the circumstances (including 
the conduct of the other spouse), the Court considers it proper to 
refuse to do so. (In the present law, adultery by a wife after the 
making of a maintenance order requires the discharge of the order: 
see section 1 (2) of the Maintenance in case of Desertion Act, 
1886).

21. Section 6 (5) provides that desertion or adultery by the appli
cant spouse shall not be a ground for discharging or varying a 
maintenance order so far as it provides for the support of depen
dent children of the family. (Desertion or adultery by a spouse who 
applies for the original maintenance order is dealt with in section 5 
(2) and (5».

22. Section 7 relates to interim orders for maintenance. It pro
vides that, on application to the Court for a maintenance order, the 
Court, before deciding whether or not to make the order, may, if 
it appears proper to do so, having regard to the needs of the per
sons for whose support the maintenance order is sought and to 
the other circumstances of the case, make an interim order. The 
interim order will provide for the payment to the applicant by the 
respondent spouse for a definite period specified in the order or 
until the Court adjudicates upon the application, of such periodical 
sum as, in the opinion of the Court, is proper. There is no specific 
provision in the present law whereby the Court can grant an in
terim order for maintenance.

23. Section 8 contains a provision in regard to certain marital 
agreements. The agreements which fall within the scope of the 
section are written ones made by the spouses (including separation 
agreements) which include either or both of the following pro
visions, namely: (a) one whereby one spouse undertakes to make 
periodical payments towards the maintenance of the other spouse or 
towards any of the dependent children of the family, or (b) a provision 
governing the rights and liabilities of the spouses towards one 
another in regard to the making or securing of other types of pay
ments or the disposition or use of any property. Where such an 
agreement is made, then, if either spouse applies to the High Court 
or Circuit Court for an order making the agreement a rule of 
Court, the Court may make the order if it is satisfied that the 
agreement is a fair and reasonable one which in all the circum
stances adequately protects the interests of both spouses and the 
dependent children of the family. The section further provides that 
the order shall, so far as it relates to a provision for periodical 
maintenance (described in clause (a) above), be deemed, for the 
purposes of section 9 and Part III of the Bill, to be a maintenance 
order. The effect of this provision is that, where an agreement has 
been made a rule of Court under section 8, then that part of it re
lating to maintenance may be enforced, not only in the way a rule 
of Court is normally enforced, but also by an order under section 9 
(requiring payments to be transmitted through the District Court 
clerk) and (in appropriate cases) by attachment of earnings under 
Part HI of the Bill. The fact that an agreement has been regis
tered under section 8 and that that part of it relating to maintenance 
is deemed to be a maintenance order for the purposes of enforce
ment is without prejudice to any right of either spouse to apply to 
the Court for a maintenance order, under section 5. (C/.f in this 
context, section 27, described in paragraph 60, infra).

24. Subsection (/) of section 9 provides that, where the Court 
makes a maintenance order, a variation order or an interim order, 
it is to direct that payments under the order are to be made to the 
District Court clerk, unless the maintenance creditor—the applicant 
spouse or third party—requests otherwise and the Court considers 
it proper not to do so. In cases where the Court does not give this
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direction when it makes the order, it may do so at any time after
wards on the application of the maintenance creditor. Subsection 
(2) of section 9 provides that where payments to the District Court 
clerk are in arrears, he is (if the maintenance debtor requests in 
writing) to take such measures as he considers reasonable to re
cover the arrears. This may be by seeking an attachment of earnings 
order or otherwise. Subsection (5) of section 9 provides that the 
Court may discharge a direction under the section, if, on applica
tion by the maintenance debtor, the Court is satisfied that, having 
regard to his record of payments and all the other circumstances, it 
would be proper to do so. Subsection (4) of section 9 requires the 
District Court clerk to transmit the payments received by him to the 
maintenance creditor. Subsection (5) of section 9 preserves the right 
of the maintenance creditor to sue in his or her own name for any 
arrears.

25. Subsection (5) of section 9 provides that references in the sec
tion, in relation to any proceedings, to the District Court clerk are 
references to such District Court clerk in such District Court dis
trict as may be determined from time to time by the Court con
cerned.

26. Subsection (7) of section 9 provides that nothing in subsec
tion (/) or (2) of the section is to affect paragraph (a) or (b) of sec
tion 14 (8) of the Maintenance Orders Act, 1974 (No. 16). Section 
14 (8) of the Maintenance Orders Act, 1974 is concerned with the 
functions of the District Court clerk in respect of payments under an 
“ enforceable maintenance order ” (as defined by section 14 (1) of 
that Act).

27. Subsection (8) of section 9 amends section 14 (8) of the 
Maintenance Orders Act, 1974 so as to enable the District Court 
clerk under that Act to take proceedings for attachment of earn
ings under Part III of the Bill.

PART III

Attachment of Earnings

28. The provisions in Part 111 of the Bill are similar in 
many respects to those of the English Attachment of Earnings Act, 
1971\ there are, however, a number of differences. The attachment of 
earnings machinery applies not only to certain orders relating to 
maintenance made under the proposed Act but also to certain orders 
relating to maintenance made under other Acts. These are specified 
in the definition of “ antecedent order ” in section 3 (/)—see para
graph 6, supra.

29. Section 10 contains the basic provisions in regard to the con
tents of an attachment of earnings order and to the circumstances in 
which it may be made.

30. Section 10 (1) specifies which Court is the appropriate Court 
for making an attachment of earnings order and provides that 
such an order may be made by the Court if it is satisfied that the 
maintenance debtor—the person obliged to make maintenance pay
ments under the antecedent order—is a person to whom earnings 
fall to be paid.

31. Section 10 (2) defines an attachment of earnings order. It pro
vides that it is an order to the employer directing him to make 
deductions specified in the order from the maintenance debtor’s 
earnings and to pay such deductions to the person (normally a 
spouse) entitled to receive payments made under the antecedent 
order or, if the Court thinks proper, to a specified District Court 
clerk, for transmission to that person. In the case of enforceable 
maintenance orders under the Maintenance Orders Act, 1974, the 
payments are to be made to the District Court clerk for trans
mission to the person entitled to receive payments made under 
the antecedent order.
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32. Section 10 (3) provides that an attachment of earnings order 
shall not be made without the consent of the maintenance debtor 
unless the Court is satisfied that he has defaulted in a payment under 
the antecedent order.

33. Section 10(4) specifies in detail the contents of the attachment 
of earnings order. The order shall specify two rates—the “ normal 
deduction rate ” and the “ protected earnings rate ”—whereby the 
amount to be deducted from the maintenance debtor’s earnings may 
be determined. The normal deduction rate is, in effect, the rate which 
appears to the Court to be appropriate for the purpose of securing 
payment of arrears (including costs) under the antecedent order and 
of sums under the order as they continue to fall due. The protected 
earnings rate is, in effect, the rate below which the Court, having 
regard to the resources and needs of the maintenance debtor, con
siders it proper that his earnings should not be reduced under an 
attachment of earnings order. (If the earnings of the maintenance 
debtor, when reduced by a figure representing the normal deduction 
rate, are still in excess of the protected earnings rate, the employer 
will deduct a sum at the normal deduction rate. If, however, the 
earnings of the maintenance debtor cannot be reduced by a figure 
representing the normal deduction rate without also reducing the 
net earnings of the maintenance debtor to a figure less than the 
protected earnings rate, the employer will (subject to the order of 
the Court) reduce only so much of the normal deduction rate 
as will enable the maintenance debtor to retain a sum representing 
the protected earnings rate).

34. Section 10 (5) provides that payments under an attachment of 
earnings order are to be in lieu of payments (for the same amount) 
under the antecedent order, which have not been made and which, 
but for the attachment of earnings order, would have to have been 
made under the antecedent order.

35. Section 11 (/) requires an employer on whom an attachment 
of earnings order has been served to comply with it; it provides, how
ever, that no liability for non-compliance with the order shall arise 
until ten days after service of it on the employer have passed.

36. Section 11 (2) requires a person on whom an attachment of 
earnings order has been served to give notice to the Court within ten 
days of service of the order or of the cesser of the employment, as 
the case may be, where the maintenance debtor is not in his em
ployment or where he subsequently ceases to be in his employment. 
Section 11 (3) provides that, whenever a person makes a deduction 
from a maintenance debtor’s earnings in compliance with an attach
ment of earnings order, he shall give the maintenance debtor a 
written statement of the total amount of the deduction.

37. Section 11 (4) contains provisions relating to service by a 
Court registrar or Court clerk of an attachment of earnings order 
on the employer to whom it is directed and on any subsequent em
ployer of the maintenance debtor of whom the registrar or clerk 
becomes aware.

38. Section 12 provides that any payments made to a District 
Court clerk under an attachment of earnings order shall, when 
transmitted by him to the person entitled to receive them, be deemed 
to be payments made by the maintenance debtor so as to discharge 
firstly, any sums payable under the antecedent order, and secondly, 
any costs incurred in relation to the antecedent order which were 
payable by the maintenance debtor when the attachment order was 
made (or last varied).

39. Section 13 (/) provides that the Court, either during the hear
ing of an application for an attachment of earnings order or while 
the order is in force, may order the maintenance debtor to give it 
a written statement containing specified particulars relating to his 
earnings, resources and needs or enabling an employer to identify
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him. The Court may also order any person appearing to have the 
maintenance debtor in his employment to give a written statement 
to the Court of specified details as to the earnings of the mainten
ance debtor. Section 13 (2) provides that a requirement as to the 
details mentioned in section 13 (7) may be included in a notice of 
an application for an attachment of earnings order.

40. Section 13 (5) provides that any statement given to the Court 
in compliance with an order under section 13 (7) or (2) shall be 
admissible as evidence of the facts stated in it; also, a document 
purporting to be such a statement shall be deemed, unless the con
trary is shown, to be a statement given in compliance with the 
order. The subsection is designed to reduce inconveniences of 
formal evidential requirements.

41. Section 14 imposes an obligation on the maintenance debtor, 
where the attachment of earnings order is in force, to notify in 
writing the Court that made the order of every occasion when he 
leaves any employment or becomes employed (or re-employed, as the 
case may be); such notification must be made not later than ten days 
after leaving the employment or becoming employed (or re-employed, 
as the case may be) and must include particulars of earnings and 
expected earnings from the relevant employment. Section 14 also 
imposes the duty on any person who becomes the employer of a 
maintenance debtor, if he knows that an attachment of earnings 
order is in force, to notify the Court of this fact and to provide de
tails of the maintenance debtor’s earnings and expected earnings, 
not later than ten days after his becoming his employer or finding 
out that an attachment of earnings order is in force (whichever is 
the later).

42. Section 15 (7) gives the Court power to determine whether 
particular payments (or any portions of them) are or are not 
“ earnings ”. The maintenance debtor, his employer or the person to 
whom payments are being made under the order may apply to the 
Court for this determination. Section 15 (2) provides that the 
employer shall not incur any liability for non-compliance with an 
attachment of earnings order where an application by him for a 
determination under the section (or an appeal from the determina
tion) is pending, as regards any payments (or any portions of them) 
of the class or description specified by the application. However, 
unless the Court orders otherwise, this non-liability on the part of 
the employer will not apply as respects those payments (or any por
tions of them) where the employer later withdraws the application or 
abandons the appeal.

43. Section 16 is concerned with determining who is the employer 
of certain persons in the service of the State, local authorities, 
harbour authorities and certain other bodies. Subsection (7) of section 
16 provides that, where a maintenance debtor is in the service of the 
State, a local authority, a harbour authority, a health board, a voca
tional educational committee or a committee of agriculture, or where 
he or she is a member of either House of the Oireachtas, then, 
where such person is in the service of the State and is 
employed in a department, office, organisation, service, under
taking or other body, its chief officer (or any other officer whom the 
Minister who administers the relevant department or body may 
from time to time designate) shall, for the purposes of the pro
posed Act, be regarded as having the maintenance debtor in his 
employment: see section 16 (7) (a). The effect of this provision is 
that, in regard to every institution specified by section 16 (7) (a) in 
which persons in the service of the State are employed, the question 
of who is their employer may be determined by the Minister who 
administers the institution in question. In section 16 (7) (b) it is 
provided that, where a maintenance debtor is paid by an authority, 
board or committee specified by section 16 (7), its chief officer shall, 
for the purposes of the proposed Act, be regarded as having the 
maintenance debtor in his employment.
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44. Section 16 (7) (c) provides that, in any other case, where a 
maintenance debtor is paid out of the Central Fund or out of moneys 
provided by the Oireachtas, the Secretary of the Department of 
Finance (or any other officer of the Minister for Finance whom the 
Minister for Finance may designate from time to time) shall, for the 
purposes of the proposed Act, be regarded as having the maintenance 
debtor in his employment. In all three cases (referred to in paragraphs
(a), (b) and (c) of section 16 (7)), the earnings paid to the mainten
ance debtor out of the Central Fund or out of moneys provided by 
the Oireachtas are to be treated as paid by the Secretary or other 
officer designated under the relevant paragraph, as may be appro
priate: see section 16 (7) (d). Section 16 (7), in deeming the relevant 
officer to be an “ employer ” and in deeming the earnings paid to the 
maintenance debtor to have been paid by such officer, makes the 
conceptual determinations necessary to enable the attachment of 
earnings machinery apply to persons in the service of the State or 
of an authority, etc. Section 16 (2) provides that in cases where 
a question arises as to which department or other body a mainten
ance debtor in the service of the State is employed in, the question 
is to be determined by the Minister for the Public Service. Section
16 (3) contains an evidentiary presumption as regards a document 
purporting to be a determination under subsection (2). Section 16 
(4) provides that, in section 15, reference to a maintenance debtor 
in the service of the State is to include references to a maintenance 
debtor to whom earnings are paid directly out of moneys provided 
by the Oireachtas.

45. Section 17 is concerned with the discharge, variation and lapse 
of an attachment of earnings order. Subsection (7) of section 17 
provides that the Court may, if it thinks fit, make an order dis
charging or varying the attachment of earnings order, on the applica
tion of the maintenance creditor, the maintenance debtor or the 
District Court clerk on whose application the order was made. No 
specific criteria are set out by the subsection as regards when the 
Court should make an order discharging or varying the attachment 
of earnings order: the question is to be resolved by the Court in 
each particular case.

46. Subsection (2) of section 17 provides that where an attach
ment of earnings order has been varied, the employer of the 
maintenance debtor, if he has been served with the order of varia
tion, shall comply with the order as varied, but that he shall be 
under no liability for non-compliance before ten days have 
elapsed since the service of notice on him. Subsection (3) of section
17 provides that where an employer affected by an attachment of 
earnings order ceases to have the maintenance debtor in his em
ployment, the order shall lapse in so far as he is concerned (ex
cept for deductions made from earnings paid after the mainten
ance debtor has ceased to be in the employers’ employment and 
for payment to the person in whose favour the order was made 
of deductions from earnings made at any time by the employer). 
Subsection (4) of section 17 provides that the lapse of an order 
under subsection (5) of the section shall not prevent its remaining in 
force for other purposes. The effect of this provision (in conjunction 
with other provisions in Part III) is to make it unnecessary for a 
new attachment of earnings order to be obtained every time the 
maintenance debtor changes his employment.

47. Section 18 (7) provides that an attachment of earnings order 
shall cease to have effect upon the discharge of the antecedent order 
on which it was based, except as regards payments under the attach
ment of earnings order in regard to any time before the discharge. 
Section 18 (2) provides that notice of the fact that an attachment of 
earnings order has ceased to have effect shall be given to the 
employer of the maintenance debtor by the clerk or registrar of the 
Court that made the attachment of earnings order.

48. Section 79 (7) provides that, where an attachment of earnings 
order is made, any proceedings commenced under section 8 (1) of the 
Enforcement of Court Orders Act, 1940 for the enforcement of the
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antecedent order shall lapse, and that any warrant or order issued 
or made under that subsection in any such proceedings shall cease to 
have effect. The effect of this provision is that, if the maintenance 
debtor complies with the attachment of earnings order, it will not 
be possible for him to be put in prison by virtue of prior proceed
ings under section 8 (1) of the 1940 Act, based on his default in 
payments under the antecedent order. Section 19 (2) provides that 
an attachment of earnings order shall cease to have effect on the 
making of an order under section 8 (1) of the Enforcement of 
Court Orders Act, 1940 for the enforcement of the antecedent 
order.

49. Section 20 (/) is concerned with certain specified cases of 
failure without reasonable excuse by either the maintenance debtor 
or his employer to comply with specific provisions of Part III of the 
Bill and cases where either of them gives a statement required under 
specific provisions of Part III that is false or misleading. In such 
cases, where, as a result, a maintenance creditor fails to obtain a sum 
of money due under an attachment of earnings order, he or she (or 
the District Court clerk to whom such sum falls to be paid) may 
recover from the maintenance debtor or his employer (as the case 
may be) such amount, not exceeding the sum which the mainten
ance creditor has failed to obtain, as the Court in all the circum
stances considers proper. The sum awarded must be distributed be
tween the persons for whose benefit the attachment of earnings 
order was made in such manner and amounts as the Court may 
specify. Jurisdiction is determined on the basis that the action is 
for a simple contract debt.

50. Section 20 (2) provides that, where a person gives a specified 
statement or notification (required under certain sections of Part III) 
that is to his knowledge false or misleading, he shall be guilty of an 
offence, punishable on summary conviction by a fine not exceeding 
£200 or, at the discretion of the Court by imprisonment for a term 
not exceeding six months or by both. Section 20 (3) provides for a 
fine only (£50) when a person contravenes section 11 (5) (which 
requires the employer to give to the maintenance debtor a state
ment in writing of the total amount of deductions made from his 
earnings).

PART IV 

Miscellaneous

51. Section 21 provides that any allowance made after the com
mencement of the proposed Act by one spouse to the other spouse 
for the purpose of meeting household expenses, and any property or 
interest in property acquired out of such allowance, will, in the 
absence of any agreement (whether express or implied) between the 
spouses to the contrary, belong to them as joint owners. This section 
may be contrasted with section 1 of an English Act, the Married 
Women's Property Act, 1964.

52. Section 22 (7) provides that, on application to the Court by either 
spouse, the Court may order the other spouse, if he or she is living 
with the applicant spouse or any dependent child, to leave the place 
where he or she is living, and, whether or not he or she is residing 
at that place, to prohibit him or her from entering that place 
until further order by the Court or for such time as the Court 
may specify. The Court may make the order where it is of opinion 
that there are reasonable grounds for believing that the safety or 
welfare of the applicant spouse or of any dependent child of the 
family requires it.

53. Section 22 (2) provides that the Court that made the order 
may, on application to it by either spouse, at any time, discharge 
it if it is satisfied that it is proper to do so and that the safety and 
welfare of the spouse who applied for the order or of any dependent 
child of the family will not be prejudiced by its discharge.
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54. Section 22 (i) is concerned with penalties. It provides that 
where a person either (a) contravenes an order under section 22 or
(b) while such an order directed against him is in force, molests or 
puts in fear the other spouse or a dependent child of the family, he 
shall be guilty of an offence, punishable on summary conviction by 
a fine not exceeding £200, or, at the discretion of the Court, by 
imprisonment for a term not exceeding six months or by both.

55. Subsection (4) and (5) of section 22 are concerned with jurisdic
tion in regard to proceedings under the subsections (/) and (2) of the 
section. Subsection {4) confers jurisdiction on the High Court, Circuit 
Court and District Court in the following manner:

(a) The District Court will have jurisdiction irrespective of the
rateable value of the place to which the proceedings 
relate. However, an order made by the District Court will 
(subject to subsection (5) of the section) expire after three 
months, although the District Court may review the order 
from time to time for the same maximum period, on 
application to it by a person in whose favour it was made 
originally;

(b) the Circuit Court, except on appeal from an order of the
District Court, will not have jurisdiction where the rate
able value of the place concerned exceeds £100;

(c) an order made by the Circuit Court on appeal from the
District Court where the rateable value of the place con
cerned exceeds £100 will, subject to subsection (5) of the 
section, expire after three months. However, it may be 
renewed by the District Court from time to time in the 
same way (described in paragraph (a) ante) for further 
periods of three months.

56. Subsection (5) of section 22 provides that an order under 
section 21 shall expire on the determination of any matrimonial 
cause or matter in the High Court between the spouses or of any 
proceedings between the spouses under the Guardianship of Infants 
Act, 1964, in either the High Court or Circuit Court. The Court in 
any such proceedings may make an order under section 22 of the 
Bill, irrespective of the rateable value of the place in question.

57. Section 23 is concerned with the jurisdiction of the Courts in 
relation to maintenance orders, variation orders, interim orders, 
orders under section 8 of the Bill making certain agreements rules 
of Court and directions under section 9 of the Bill. Subsection (/) 
provides that, subject to subsection (2) of the section, the High 
Court, the Circuit Court (on appeal from the District Court) and the 
District Court will have jurisdiction in proceedings for a maintenance 
order (section 5), variation order (section 6) or interim order (section 
7) and proceedings for a direction for transmission of payments 
through the District Court clerk (section 9). Subsection (2) of 
section 23 provides (a) that the District Court and the Circuit Court 
(on appeal from the District Court) in proceedings referred to in 
subsection (I) of the section will not have jurisdiction to make an 
order at a rate of more than £40 per week for the support of a 
spouse or of £10 per week for the support of a child, and (b) that 
the District Court (or Circuit Court on appeal) will not have juris
diction to make an order where the High Court has made an order 
in any proceedings referred to in subsection (/). (Thus, for example, 
if the High Court has made an order for maintenance under section 
4, the District Court will not have jurisdiction to make a variation 
order under section 6).

58. Subsection (3) of section 23 sets out the criteria of determining 
which circuit of the Circuit Court (in the case of orders under section 
8 of the Bill) or District Court district (in the case of all orders under 
the Bill) will have jurisdiction.

59. Section 24 provides that periodical payments under a main
tenance order, a variation order, an interim order, an order under
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section 8 (in so far as it is deemed under section 8 to be a mainten
ance order) and an attachment of earnings order are to be made 
without deduction of tax.

60. Section 25 provides (1) that proceedings under the proposed 
Act are to be conducted in a summary manner and heard otherwise 
than in public; (2) that proceedings in the High Court and Circuit 
Court under the proposed Act are to be heard in chambers.

61. Section 26 provides that the costs of any proceedings under 
the Act will be in the discretion of the Court.

62. Section 27 provides that an agreement is to be void in so far 
as it would have the effect of excluding or limiting the operation of 
any provision of the Bill, other than section 21. Thus, for example, 
a promise by one spouse not to sue the other for maintenance under 
the Bill will not thereby exclude the operation of any provision of 
the Bill (other than section 21). The Court, in an application to it 
under section 5, will be required, despite such promise, to decide 
whether the respondent spouse has failed to provide “ such mainten
ance. ... as is proper in the circumstances ”. The fact that such a 
promise was made and the circumstances in which it was made may, 
however, be relevant: subsection (4) of section 5 provides that the 
Court, “ in deciding whether to make a maintenance order and, if it 
decides to do so, in determining the amount of any payment, shall 
have regard to all the circumstances of the case. . . .**

63. Section 28 provides for a number of amendments of the 
Illegitimate Children (Affiliation Orders) Act, 1930 and the Courts 
Act, 1971. Paragraph (a) of subsection (1) of the section defines 
“child”, for the purposes of the 1930 Act. as any child under the 
age of sixteen years, except in two cases: (a) where (being under 
twenty-one years) the child is or will be or, if an order were made 
under the Act providing for periodical payments for his support, 
would be receiving full-time education or instruction at any univer
sity, college, school or other educational establishment, or (b) where 
he is suffering from mental or physical disability to such extent that 
it is not reasonably possible for him to maintain himself fully.

64. Paragraph (b) of subsection (/) of section 28 extends the time 
limit for bringing affiliation proceedings to three years (and longer in 
certain specified cases). Subsection (2) of section 2 of the Illegitimate 
Children (Affiliation Orders) Act, 1930 is replaced by a new sub
section (2), which provides that a summons or other process under 
section 2 may be issued only in five cases: (a) before the birth of the 
illegitimate child; (b) within three years after his birth; (c) where the 
alleged father contributed to the maintenance of the child within 
three years after the date of the birth of the child, at any time after 
the contribution; (d) where the alleged father of the child was not 
resident in the State at the date of the birth of the child, at any time 
not later than three years after the alleged father first takes up 
residence in the State after that date, or (e) where the alleged 
father of the child was resident in the State at the date of the 
birth of the child but ceased to be so resident within three years after 
that date, at any time not later than three years after the alleged father 
first takes up residence in the State after he has ceased to be resident 
there. (In cases (d) and (e), the original subsection (2) had used the 
words “ first enters ” rather than “ first takes up residence ”, which 
are the words used in the new subsection (2) which is proposed to 
be substituted by section 28 (1) (b) of the Bill).

65. Paragraph (c) of section 28 (/) substitutes the figure of “ two 
hundred pounds ” for “ fifty pounds ” in section 3 (1) (a) of the 
Illegitimate Children (Affiliation Orders) Act, 1930. This sum relates 
to the maximum amount the District Court may award for the 
funeral expenses of a child who has died before the making of an 
affiliation order. (The figure of “ fifty pounds ” was inserted by 
section 19 (1) (a) of the Courts Act, 1971). Paragraph (d) of section 
28 (/) of the Bill substitutes a new section 3 (5) for section 3 (5) of the 
Illegitimate Children (Affiliation Orders) Act, 1930; the new sub
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section provides that proceedings under the 1930 Act are to be con
ducted otherwise than in public. (The present section 3 (5) of the 
1930 Act provides that all persons other than certain persons 
specified in that subsection are to be excluded from the Court 
during the proceedings). Paragraph (e) of section 28 (/) provides 
that the present section 3 (6) of the 1930 Act is to be replaced by 
a new section 3 (6) which provides that it will not be lawful 
to print or publish (or cause to be printed or published) any 
material relating to proceedings under the 1930 Act that would 
tend to identify the parties to the proceedings. The present section
3 (6) of the 1930 Act permits a limited degree of publication in the 
manner specified in that subsection).

66. Paragraph (/) of section 28 (/) provides for the deletion of 
sections 3 (7) and 9 (2) of the 1930 Act. (Section 3 (7) of the 1930 
Act affords to certain publications exemptions from the restrictions 
imposed by section 3 of that Act, and section 9 (2) of the 1930 Act 
is deleted as a consequence of the extension to affiliation proceedings 
of the procedure regarding the collection of payments and enforce
ment of orders under section 9 of the Bill: see paragraph (h) of sec
tion 28 (/) of the Bill). Paragraph (g) of section 28 (/) increases from 
£50 to £200 the maximum amount which the District Court may award 
in regard to apprenticeship of the child in respect of whom an affilia
tion order was made (see section 6 (1) of the 1930 Act (as amended 
by section 7 of the Courts Act, 1971)) and increases from £50 to £200 
the maximum amount which the District Court may award for the 
funeral expenses of a child in respect of whom an order has been 
made (see section 7 of the 1930 Act (as amended by section 7 of the 
Courts Act, 1971)).

67. Paragraph (h) of section 28 (/) extends to affiliation orders the 
procedure involving the District Court clerk in the collection of pay
ments and enforcement of orders, which is provided by section 9 of 
the Bill {see paragraph 24 of this Explanatory Memorandum, supra).

68. Paragraph (i) of section 28 (/) substitutes two new sections 
(section 4 and section 4A) in place of the present section 4 of the 
Illegitimate Children {Affiliation Orders) Act, 1930. The new section
4 of the 1930 Act replaces the present section 4 of that Act. It makes 
the duration of affiliation orders the same as that provided in respect 
of maintenance orders under Part II of the Bill. Under the present sec 
tion 4 of the 1930 Act, an affiliation order will, in the ordinary event, 
continue to be payable until the child reaches 16 years. The new 
section 4 of the Act provides that the order shall instead (and sub
ject to certain stated qualifications) “ continue to be payable for such 
period as may be specified in the order ”: see the new section 4 (2) 
of the Act. The new section 4 of the Act also provides that where an 
affiliation order has been discharged or where payments under it have 
ceased to be payable, a new order may be made subsequently by the 
Court, directing the making by the putative father of payments of 
such amount, at such times and for such period as the Court may 
specify, while the person for whose benefit the order was made is a 
child: see the new section 4 (4) {a) of the 1930 Act. This new order 
will generally be treated as an affiliation order: see the new section 4 
{4) {b) of the 1930 Act.

69. Section 28 (/) (0 of the Bill also creates a new section 4A of 
the 1930 Act. Its effect is to enable the Court to make an order for 
maintenance in respect of an illegitimate child, on application to it by 
any person, where the parent of the child is not providing such main
tenance for the child as is proper in the circumstances: see section 4A 
(/) of the 1930 Act. The provisions of the Bill relating to maintenance 
orders are to apply, with any necessary modification and adaptation, 
in relation to an order made under section 4A (/): see section 4A 
(2). The Court is not to make an order in relation to a parent under 
the section if an affiliation order or an order under the new section 
4 {4) of the 1930 Act is in force against him or if that parent has made 
a voluntary agreement for the maintenance of his child that has been
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the subject of an order under section 10 of the 1930 Act, and in re
spect of which payments fall to be made, unless (a) the parent is not 
complying with the order or the agreement, as the case may be, and 
(b) the Court, having regard to all the circumstances, thinks it proper 
to do so.

70. If the Court makes an order under section 4A of the 1930 Act, 
any amounts falling due under the previous order or agreement, as the 
case may be, on or after the date of making the order under the sec
tion are no longer to be payable. “Court”, in the section has the 
meaning ascribed by section 23 of the Bill. “ Parent ”, in relation to a 
child means the child’s mother, the putative father of the child, or a 
person who has made provision for the child by a voluntary agree
ment in relation to which an order has been made under section 10 of 
the 1930 Act.

71. Paragraph (j) of section 28 (/) provides for the insertion in 
section 5 of the 1930 Act a new subsection (subsection (5)) to the 
effect that the Court is to discharge an affiliation order, on applica
tion to it by the person by whom a periodical sum is payable 
thereunder, if the Court is satisfied that the person for whose benefit 
the order was made has ceased to be a child. (C/. section 6 (3) of the 
Bill in respect of maintenance orders, paragraph 19 of this Explana
tory Memorandum, supra).

72. Subsection (2) of section 28 provides that references in the 
Illegitimate Children (Affiliation Orders) Act, 1930 to a weekly pay
ment are to be construed as references to a periodical payment.

73. Subsection (3) of section 28 provides that section 19 (3) (a) of 
the Courts Act, 1971 is to be amended by the substitution therein of 
£10 for £5. The effect of this amendment is to raise the jurisdiction 
of the District Court in relation to affiliation orders to £10, the same 
amount as applies in respect of maintenance orders made under 
Part II of the Bill (see section 23 (2) (a) of the Bill, paragraph 55 of 
this Explanatory Memorandum, supra). The present jurisdiction of 
the High Court in regard to affiliation and maintenance proceedings 
involves no maximum limits on the amount which may be awarded 
for the maintenance and education of a child.

74. Section 29 provides that references in subsections (1) and (7) 
of section 8 of the Enforcement of Court Orders Act, 1940 to an 
order are to be construed as references to a maintenance order, a 
variation order, an order under section 8 of the proposed Act (in so 
far as such order is deemed under that section to be a maintenance 
order) or a direction to a District Court clerk under section 9 of the 
proposed Act

75. Section 30 provides for the repeal of enactments superseded 
by the Bill and includes consequential and transitional provisions.

Roinn DU agus Cirt 
Marta, 1976
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