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EXPLANATORY MEMORANDUM

Purpose of the Bill
1. The main purpose of the Bill is to extend the criminal law of 

the State, so far as concerns certain serious offences, to things done in 
Northern Ireland. If the thing done there would, had it been done in 
the State, constitute one of these offences, it will be an offence against 
the law of the State and punishable as if committed in the State. The 
offences in question include most of the more serious offences against 
persons and property and they will become extra-territorial offences. 
The Bill provides for persons charged in the State with offences of 
the kinds in question committed in Northern Ireland to have the 
option of being sent (in custody) for trial there instead of being tried 
in the State. It includes provisions for the taking of evidence in the 
State for use by courts in Northern Ireland trying similar offences 
committed in the State and for the admission at trials in the State 
of evidence taken in Northern Ireland. The Bill also reforms the 
substantive criminal law of the State by replacing certain existing 
offences and creating certain other offences. The new offences, with 
one exception, are included among those extended to Northern 
Ireland as mentioned above.

2. The Bill will carry out substantially the scheme of extra
territorial jurisdiction recommended by the Law Enforcement Com
mission (Prl. 3832) so far as concerns the law of the State. The 
scheme, so far as concerns the law of Northern Ireland, will be 
given effect to by the corresponding Criminal Jurisdiction Act 1975 
passed by the British Parliament on 7th August 1975.

Section 1
3. This is the interpretation section and is in common form. The 

provision in subsection (2) that references in the Bill to an act 
shall include references to an omission will apply for the purposes 
of the Bill generally (so far as the context allows). The most 
important cases of its application are in relation to the provisions 
of section 2 (/) and (4) to (8), and these are mentioned in para
graphs 4 and 7 below respectively.

Section 2
4. This section is the principal provision of the Bill. Its chief 

function is to provide that an act done in Northern Ireland that, 
if done in the State, would constitute one of the offences specified in 
the Schedule shall be an offence against the law of the State and 
punishable as if done in the State. This result is achieved by sub
section (/). Owing to the provision in section 1 (2) that references in 
the Bill to an act include references to an omission subsection (/) of 
section 2 will apply to offences of omission, such as manslaughter by 
neglect, as well as to offences of commission. The subsection pro
vides expressly that the person who does the act “ shall be guilty of 
an offence ”. This is because of the general rule by which, with a



very few exceptions, things done outside the State that would be 
criminal if done in the State are not merely outside the jurisdiction 
of its courts but are not offences at all against its law. (By virtue of 
section 20 (7) the offences will be triable in any place in the State.)

5. Subsection (2) relates to assisting or causing the principal 
offender to commit his offence. In accordance with the usual phrase
ology participation in these ways in the offence is referred to as “ aid
ing, abetting, counselling or procuring ”. (“ Counselling or procuring ” 
is synonymous with being “ accessory before the fact ” and—unlike 
“ inciting ”—implies that the principal offence has in fact been com
mitted.) The subsection provides that a person who does any of these 
things, whether in the State or in Northern Ireland, in relation to the 
commission in Northern Ireland of an offence of a kind in question 
shall be guilty of the relevant principal offence and may be indicted, 
tried and punished accordingly (paragraph (a)) and similarly as 
regards doing any of these things in Northern Ireland in relation to 
the commission of an offence in the State (paragraph (b)). The remain
ing provisions of the Bill relating to the relevant principal offence 
will apply equally to participation in such an offence in the ways 
referred to in subsection (2), so that references in the Bill to an offence 
under subsection (7) will cover participation in these ways. In the 
absence of the subsection the fact that an element of the offence 
involves conduct in Northern Ireland would make it at least doubtful, 
in spite of subsection (7), whether these activities would be criminal 
under the law of the State. But no provision is included as regards 
aiding etc. in the State the commission of a principal offence in the 
State, because this falls under the ordinary law. (The subsection—and 
other provisions of the section—apply also to the offence under 
section 3 of escaping from custody in Northern Ireland, as is men
tioned in paragraph 14 below in the note on section 3.)

6. Subsection (5) makes provision, corresponding to subsection 
(2), in respect of attempting, conspiring or inciting another person to 
commit an offence. Attempting, conspiring and inciting in the State 
to commit an offence in the State are common law offences and as 
such punishable (in theory) with unlimited imprisonment, but the 
subsection provides that in the cases to which it applies the maxi
mum penalty shall be not greater than that for the relevant principal 
offence.

7. Subsections (4) to (5) deal with the giving of assistance to a 
person known by the person in question to have committed or 
attempted to commit an offence in the State or in Northern Ireland 
of the kinds with which the section is concerned. The assistance 
dealt with is the doing of an act, without reasonable excuse, with 
intent to impede the apprehension or prosecution of the original 
offender. This is the kind of assistance that, if given to a person who 
has committed a felony, makes the giver guilty under the present law 
of being accessory after the fact. But there is no offence of being 
accessory after the fact to a misdemeanour; and the provisions of 
these subsections are to fill the gap caused by the fact that the 
section does not make the commission in Northern Ireland of a 
principal offence of a kind in question a felony and the fact that the 
assistance may be given in Northern Ireland. Owing to the provision 
in section 7 (2) that references in the Bill to an act include references 
to an omission the offences under subsections (4) to (S) of section 2 
will include the making of an omission in the circumstances and 
with the intent mentioned above. An example would be where a 
person having the duty to lock or to open a door or gate deliberately 
omits to do so in order to facilitate the escape of an offender. But 
subsections (4) to (5) will not alter the general rule that, deception 
apart, no offence is committed by mere failure to inform the police 
of the commission of an offence. Subsection (•4) penalises the 
giving of assistance of the kind mentioned, whether in the 
State or in Northern Ireland, to a person who has committed or 
attempted to commit an offence under subsection (7) (i.e. an offence 
in Northern Ireland); and subsection (&) makes similar provision as 
to the giving of assistance in Northern Ireland to a person who has
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committed or attempted to commit an offence specified in the Schedule 
(i.e. an offence in the State). As indicated in paragraph 5 above, 
giving assistance to a person who has aided, abetted etc. the com
mission of the principal offence will also be covered by subsections 
(4) to (8). The scheme of subsections (4) and (6) thus corresponds to 
that of subsections (2) and (J). Subsections (5) and (7) provide for 
the situation where a person is charged with one of the principal sub- 
stantive offences and it cannot be proved that he committed that 
offence, but it is proved that he gave subsequent assistance to the 
offender (e.g. where one of several persons charged with a murder 
can only be proved to have assisted the murderer to escape or to have 
disposed of the body). Subsection (5) enables a person charged with 
an offence or attempted offence under subsection (7) (including aid
ing, abetting etc.) to be convicted of the offence under subsection (4) 
of giving assistance to the person who is proved to have committed 
the offence charged (or to have committed some other offence of 
which he could have been convicted on an indictment charging that 
offence, e.g. when the principal offender is charged with murder and 
the evidence proves manslaughter only). Subsection (7) makes cor
responding provision enabling a person charged with an offence or 
attempted offence specified in the Schedule (again including aiding, 
abetting etc.) to be convicted of the offence under subsection (6). 
Subsection (5) provides the maximum penalties for the offences under 
subsections (4) and (6), the penalties being graded as specified in 
paragraphs (a) to (d) according to the gravity of the offence com
mitted or attempted by the person to whom the assistance has been 
given. The provisions of subsections (4) to (8) correspond to those of 
section 4 (1) to (3) of the Criminal Law Act (Northern Ireland) 1967 
(Ch. 18) with regard to the giving of assistance to a person known 
to the giver to have committed an “ arrestable offence ” (i.e. an 
offence punishable by statute with at least five years’ imprisonment 
or an attempt to commit such an offence).

8. Subsection (9) ensures that the rules of the ordinary law as to 
when a person charged with an offence committed in the State may 
be convicted of a different offence shall apply to the case where a 
person is charged with an offence (in Northern Ireland) under 
subsection (/) (including aiding, abetting etc.). For example, it will 
enable a person charged with murder in Northern Ireland to be 
convicted of manslaughter or a person charged with any offence 
there to be convicted of attempting to commit the offence charged. 
(The application of the subsection to the offence under section 3 is 
referred to in paragraph 14 below in the note on that section.)

Section 3
9. This section creates two offences of escaping from custody in 

Northern Ireland in certain circumstances.

10. Subsection (7), in paragraph (a), makes it an offence to escape 
from custody in Northern Ireland after having been charged or con
victed there in respect of (i) an offence under the law of Northern 
Ireland that is also an offence specified in the Schedule to the Bill 
(i.e. an offence committed in the State), (ii) an offence under the law 
of Northern Ireland that is also an offence under section 2 (i.e. an 
offence committed in Northern Ireland) or (iii) an offence under the 
law of Northern Ireland corresponding to section 3 (i.e. escaping 
from custody in the State in circumstances corresponding to those 
referred to above). The subsection is thus supplementary to section 2 
in the sense that it applies to escaping when charged with, or con
victed of, one of the extra-territorial offences to which section 2 
applies. It also depends in particular on the coming into operation of 
the corresponding British Act referred to in paragraph 2 above.

11. Paragraph (b) of subsection (7) provides for one matter of 
detail in relation to the subsection. It ensures that the offence of 
escaping in Northern Ireland after having been charged or convicted 
in that jurisdiction in respect of an offence that also constitutes an 
offence specified in the Schedule—case (i) in paragraph 10 above— 
will apply not only in relation to an offence that also constitutes 
the relevant principal offence but also in respect of aiding and
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abetting that offence and in respect of the other related offences 
mentioned in paragraph (b). These related offences will include an 
offence of doing an act with intent to impede the apprehension or 
prosecution of the principal offender; but in the case of the last- 
mentioned offence it is to be noted that, so long as the present dis
tinction between felonies and misdemeanours continues to exist, the 
conduct mentioned will be an offence only in so far as it falls under 
the offence of being accessory after the fact to a felony. Being an 
accessory after the fact consists, as mentioned in paragraph 7 above, 
substantially of assisting the offender in the ways mentioned in that 
paragraph. (Giving assistance of these kinds in the State or in North
ern Ireland to a person who has committed an offence in Northern 
Ireland is penalised by section 2 (4), and giving assistance in North
ern Ireland to a person who has committed an offence in the State 
is penalised by section 2 (6).)

12. Paragraph (c) of subsection (7) defines lawful custody for the 
purpose of the offence under that subsection of escaping from lawful 
custody in Northern Ireland so as to apply the offence to (i) escaping 
at any time when the person concerned is held, for the purpose of the 
proceedings for the offence in question under the law of Northern 
Ireland, between the bringing of the charge for that offence and the 
conclusion of the proceedings in respect of it and (ii) escaping while 
serving a sentence imposed on his conviction for that offence.

13. Subsection (2) makes it an offence for a person to escape from 
lawful custody while in Northern Ireland pursuant to an order under 
section 11 (2). Section 11 (7) enables a special criminal court estab
lished under Article 38.3.1° of the Constitution, when trying an 
offence under section 2 or 3, to issue a letter of request for the taking 
of evidence on commission in Northern Ireland, and section 11 (2) 
provides that the court shall, on the request of the accused, make an 
order for him to be sent (in custody) to Northern Ireland for the 
purpose of being present at the taking of the evidence. Provisions for 
the taking of the evidence and for the detention of the accused while 
in Northern Ireland are made by the corresponding British Act 
referred to in paragraph 2 above.

14. Section 3, read alone, defines only the principal offence of 
escaping and so applies only to the escaper himself. However, sub
sections (2), (5), (4) and (5) of section 2 make similar provision as 
to participation in an escape by another person (aiding, abetting etc.) 
and related matters as they make in relation to the principal offence 
under section 2; and subsection (9) of section 2 enables a person 
charged with the offence of escaping under section 3 to be convicted 
of attempting to commit that offence.

15. Subsection (3) provides that the maximum penalty for the 
offences under section 3 of escaping shall be 7 years’ imprisonment.

Section 4
16. This section restates the two offences created by sections 2 

and 3 of the Explosive Substances Act 1883 (c. 3) with adaptations 
so as to make them fit the law of the State and in particular the 
present Bill and so as to extend the scope of the offences. Section 
2 of the 1883 Act makes it an offence to cause an explosion of a 
nature likely to endanger life or cause serious injury to property. 
The section, as at present in force as part of the law of the State, 
applies only to causing an explosion in the State. Section 4 of the 
Bill rewrites section 2 of the 1883 Act so as to make it an offence 
for anybody to cause an explosion of this nature in the State and 
for any Irish citizen to do so outside the State. Section 3 of the 
1883 Act relates to the doing of an act preparatory to the causing 
of an explosion. Stated shortly, the effect of that section, as 
originally enacted, was to make it an offence for any person in the 
British dominions, or for any British subject outside those 
dominions, to do any act with intent to cause an explosion of a 
nature likely to endanger life, or cause serious injury to property, 
in the United Kingdom or to make or possess any explosive sub
stance for this purpose. (The application of the section in British
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law was restricted by section 3 (1) of the British Nationality Act 
1948 (c. 56) so as to make the reference to British subjects apply 
only to citizens of the United Kingdom and Colonies and the 
reference to the British dominions apply only to the United King
dom and the colonies, but this, of course, does not affect the 
application of the section in the law of the State.) Section 4 of the 
Bill rewrites section 3 of the 1883 Act so as to apply it to the same 
kinds of conduct on the part of anybody in the State or any Irish 
citizen outside the State and so that the explosion contemplated 
should be one to take place in the State or outside the State. The 
offences under sections 2 and 3 of the 1883 Act, as restated, are 
included in the Schedule to the Bill, with the result (for example) 
that any person, even if not an Irish citizen, who causes an 
explosion in Northern Ireland will be guilty of an offence under 
section 2 of the Bill; for by virtue of section 20 (3) a person may be 
guilty of an offence under section 2 whatever his nationality.

Section 5
17. This section replaces the offences of robbery under section 23 

of the Larceny Act 1916 (c. 50) by substituting for that section a 
new section 23 creating a new offence, which is included in the 
Schedule to the Bill. The substituted section includes a definition of 
robbery, which is undefined in the 1916 Act. Section 23 of that Act 
distinguishes between simple robbery and robbery aggravated by 
various circumstances (being armed, being with one or more other 
persons and using personal violence). Simple robbery is punishable 
with 14 years’ imprisonment, aggravated robbery with imprisonment 
for life. The definition of the offence depends on the common law, as 
to which there was very little judicial authority until the law was 
reviewed in England in Smith v. Desmond, [1965] A.C. 960. Since 
then the offence has been replaced for England by section 8 of the 
Theft Act 1968 (c. 60), which was followed in Northern Ireland by the 
exactly similar section 8 of the Theft Act (Northern Ireland) 1969 
(Ch. 16). These provisions included for the first time a definition 
of robbery, which does not differ greatly in substance from the effect 
of the rule in Smith v. Desmond. The present section follows both 
these enactments, so that the law will be the same in all three 
jurisdictions. The offence will depend on the use of force, or an 
immediate threat to use force, on a person for the purpose of stealing. 
(There will be a technical difference between the law of the State and 
the law of the other jurisdictions in relation to the definition of steal
ing as an ingredient of the offence of robbery, because the Bill does 
not replace the definition of stealing in the Larceny Act by the 
(identical) definitions in the two Theft Acts; but there will be no 
difference in practice, because the differences between the former and 
the two latter definitions of stealing are immaterial in relation to the 
offence of robbery. They are also immaterial in relation to the 
offences of burglary and aggravated burglary which are being 
brought into the Larceny Act by sections 6 and 7 of the Bill.) 
The distinctions based on the aggravating features are not preserved, 
and the offence is made punishable with imprisonment for life. The 
section also follows the 1968 and 1969 Acts in making assault with 
intent to rob punishable in the same way as robbery.

Section 6
18. This section, together with section 7, replaces the offences 

under sections 24 to 27 of the Larceny Act 1916 (c. 50) of burglary 
and the other offences involving breaking into or out of buildings 
with a simplified offence of burglary (section 6, inserting a new 
section 23A in the 1916 Act) and aggravated burglary (section 7, in
serting a new section 23B in that Act). The new offence of aggra
vated burglary is included in the Schedule to the Bill, but the new 
offence of ordinary burglary is not. The provisions of the 1916 Act 
referred to contain a number of distinctions based on the kind of 
building involved, whether the building was entered with or without 
“ breaking ” (which is a very technical concept), whether the offender 
breaks into or out of the building, whether the offence takes place 
by night or by day etc. The penalties for the different offences differ 
considerably. All the offences depend on an intention to commit or 
the actual commission of a felony in the building. Section 6 of the
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Bill gets rid of the distinctions mentioned by creating a new offence 
of burglary consisting of (a) entering a building, or part of a build
ing, as a trespasser with the intention of stealing or of committing 
certain other offences in it or (b) stealing or committing any of these 
offences, or attempting to do so, in the building or part after having 
entered it as a trespasser (subsection (1». The offences (apart from 
stealing) one of which the offender must have intended to commit or 
have committed or attempted to commit in the building or part will 
be those of inflicting grievous bodily harm, rape or doing unlawful 
damage to the building or anything in it (subsection (2)). No dis
tinctions are drawn as to the kind of building or the time of day, 
and the concept of breaking will disappear. An inhabited vehicle or 
vessel, e.g. a caravan or houseboat which is regularly inhabited, will 
count as a building (subsection (3)). The maximum penalty will be 
14 years’ imprisonment (subsection (4)). The new section 23A of the 
Larceny Act is exactly similar to section 9 of the English Theft Act 
1968 (c. 60) and section 9 of the Theft Act (Northern Ireland) 1969 
(Ch. 16).

Section 7
19. This section, as mentioned in the note on section 6, inserts a 

new section 23B in the Larceny Act 1916 (c.50) creating an offence 
of aggravated burglary which, together with the offence of burglary 
created by the new section 23A inserted in that Act by section 6 of 
the Bill, will replace the existing offences of burglary etc. under 
sections 24 to 27 of the 1916 Act. A person committing burglary will 
be guilty of aggravated burglary if at the time he has with him any 
firearm, imitation firearm, weapon of offence or any explosive (as 
defined in subsection (1)). As mentioned in the note on section 6 of 
the Bill, the offence of aggravated burglary is included in the 
Schedule. By subsection (2) the maximum penalty will be imprison
ment for life (the present penalty for burglary under section 25 of 
the 1916 Act). The new section 23B is exactly similar to section 10 
of the English Theft Act 1968 (c. 60) and section 10 of the Theft Act 
(Northern Ireland) 1969 (Ch. 16).

Section 8
20. This section inserts a new section 27A in the Firearms Act 

1964 (No. 1) making it an offence for a person to have a firearm or 
ammunition in his possession or under his control in such circum
stances as to give rise to a reasonable inference that he has not got 
it in his possession or under his control for a lawful purpose, though 
of course he will not be guilty if his purpose is in fact a lawful one. 
The essence of the offence will thus be the suspicious circumstances 
in which the person in question has the firearm or ammunition. 
Where the defence is that the accused’s purpose was lawful, the new 
section casts an evidential burden on the accused of proving this. 
That is to say, if the prosecution proves the possession or control 
and the suspicious circumstances, and the accused’s defence is that 
his purpose was lawful, it will be for him to give, adduce or elicit 
sufficient evidence to raise an issue fit for consideration as to the 
lawfulness of his purpose. If he fails to do so, he will be guilty of 
the offence. If he succeeds in doing so, the prosecution will have the 
usual burden of proving beyond reasonable doubt that his purpose 
was not a lawful one. The offence will be similar to that under 
section 19A of the Firearms Act (Northern Ireland) 1969 (Ch. 12), 
as inserted in that Act by section 1 of the Firearms (Amendment) 
Act (Northern Ireland) 1971 (Ch. 25), except that, where a person 
charged with the offence under the 1969 Act puts forward the defence 
that his object in having the thing in question was a lawful one, he 
has the persuasive burden of proving this. That is to say, the 
accused must, in order to succeed, prove this (on a balance of proba
bilities, as with other persuasive burdens of proof imposed on the 
defence in criminal cases). The maximum term of imprisonment 
for the offence created by the Bill and the corresponding offence 
in Northern Ireland will be the same (5 years). The former offence 
is included in the Schedule to the Bill.

21. Subsection (2) of the inserted section 27A of the Firearms Act 
1964 provides that in proceedings for the offence under section 2 of
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the Bill consisting of possession of a firearm or ammunition in 
Northern Ireland contrary to the inserted section 27A of the Firearms 
Act it shall be presumed, until the contrary is shown, that a purpose 
(in possessing the thing in question) that is unlawful in the State is 
unlawful in Northern Ireland. This provision is included because, 
although there could scarcely in reality be any doubt about the pro
position, the law of Northern Ireland is, in theory, not known to the 
courts of the State but is a question of fact that must be proved by 
expert evidence. The subsection will make this evidence unnecessary 
in all ordinary cases, but it will of course be open to the prosecution 
or the defence to call expert evidence that there is in fact a difference 
between the two laws.

Section 9
22. This section inserts a new section 27B in the Firearms Act 

1964 (No. 1) making it an offence for a person to have with him a 
firearm or imitation firearm with intent to commit an indictable offence, 
or to resist or prevent the arrest of himself or another person, while 
having the firearm or imitation firearm with him. By subsection (2) 
of the inserted section 27B proof that the accused had the thing in 
question with him and intended to commit the offence in question 
is made evidence that he intended to have it with him while com
mitting the offence. The maximum penalty will be 10 years’ imprison
ment. The offence is similar to that under section 16 (1) of the 
Firearms Act (Northern Ireland) 1969 (Ch. 12). It is included in the 
Schedule to the Bill.

Section 10
23. This section creates a new offence of unlawfully seizing a 

vehicle by means of force or a threat of force or by any other form of 
intimidation. The offence will cover also unlawfully exercising control 
of the vehicle, or compelling or inducing some other person to use the 
vehicle for an unlawful purpose, by any of the means mentioned 
above. As to unlawfulness of the purpose, subsection (2) follows 
section 8 (see paragraph 21 above) in providing for a rebuttable 
presumption that a purpose that is unlawful in the State is unlawful 
in Northern Ireland. The offence will apply to any kind of vehicle 
(whether mechanically propelled or not), including a railway train or 
other railway vehicle, and to a ship or hovercraft. The maximum 
penalty will be imprisonment for 15 years. The offence is similar to 
that under section 11 of the Air Navigation and Transport Act 1973 
(No. 29) of unlawful seizure of aircraft. The offence under the present 
section and that under section 11 of the 1973 Act are included in the 
Schedule to the Bill.

Section 11
24. This section introduces a procedure by which in certain circum

stances courts in the State trying extra-territorial offences committed 
in Northern Ireland (offences under section 2), or offences under 
section 3 of escaping from custody in Northern Ireland, may seek the 
assistance of the High Court in Northern Ireland to obtain evidence 
there for use at the trial. With a very few exceptions all the evidence 
in criminal trials in the State must be given orally at the trial. In 
In re Haughey, [1971] I.R. 217, 0 Ddlaigh C.J. said at p. 261: “ In a 
criminal trial, evidence must be given orally; a statute may authorise 
otherwise ...” Trials for the offences in question will in all cases 
necessitate the proof of things done in Northern Ireland, but there 
is no power to compel a witness to come from there to give evidence 
in the State. To meet this difficulty section 11 provides that a court 
trying an offence under section 2 or 3 (including an offence committed 
in the State ancillary to a principal offence committed in Northern 
Ireland) may issue a letter of request to the Lord Chief Justice of 
Northern Ireland for the taking of the requisite evidence in Northern 
Ireland. The same power will be available to a court hearing an 
appeal from the court of trial. The evidence would be taken by a 
judge of the High Court in Northern Ireland designated by the Lord 
Chief Justice, and the judge or judges of the court of trial or appellate 
court would be present at the taking of the evidence. The procedure 
will be available only where the case is tried by a special criminal 
court established under Article 38.3.1° of the Constitution. The
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accused will have the right to be present and legally represented at 
the taking of the evidence.

25. Subsection (7) confers the power on a special criminal court 
or appellate court to issue the letter of request. If at the trial either 
the prosecutor or the accused requests that this should be done, the 
court will be required to comply unless satisfied that it is not in the 
interests of justice to do so (e.g. if the court considers the request as 
frivolous or made merely in order to delay the proceedings). On an 
appeal the matter will be within the discretion of the court in accord
ance with the general rule as to the reception of evidence on appeal. 
In addition the court of trial or the appellate court will be able to act 
of its own motion.

26. Subsection (2) provides that, where the court makes the order 
for the issue of a letter of request, it shall inform the accused of his 
rights in respect of the taking of the evidence. These rights (conferred 
by the British Act referred to in paragraph 2 above) will be the right 
to be present at the taking of the evidence {paragraph (a)), to be 
legally represented (paragraph {b)) and to question the witnesses 
himself if he is not legally represented {paragraph (c)). Legal repre
sentation may be by barristers or solicitors practising in Northern 
Ireland or practising in the State. The British Act (Schedule 4, para
graph 4 (1) (b)) makes provision only for representation by barristers 
and solicitors practising in Northern Ireland, but representation by 
those practising in the State will be allowed in accordance with the 
general practice by which legal representation at the taking of 
evidence on commission may be by a lawyer practising in the country 
from which the commission has issued. The accused will also 
be told that, if he exercises the right to be present, he will have to be 
delivered into the custody of the police of Northern Ireland (even if 
he is on bail in the State) for this purpose {paragraph (a)) but that, 
while in custody in Northern Ireland, he will be immune from 
detention, and any kind of suit or legal process, in respect of any 
matter, civil or criminal, arising before his arrival in Northern 
Ireland for the purpose of being present at the taking of the evidence 
{paragraph {d)). If the accused wishes to be present at the taking of 
the evidence there, the court will make an order directing that he be 
delivered in custody accordingly.

27. Subsection (5) makes a statement of evidence taken in 
Northern Ireland in compliance with a letter of request under the 
section admissible in evidence at the trial or appeal to the same 
extent as evidence of the facts contained in the statement would be 
admissible if given in the State {paragraph {a)). The statement will 
have to be certified as accurate by the judge who took the evidence, 
and it will be necessary that all the members of the court in the State 
should have been present throughout the taking of the evidence. Para
graph {b) provides that a document purporting to be a certificate of 
the judge in Northern Ireland and to be signed by him shall be taken 
to be such a certificate unless the contrary is shown. This will avoid 
the need to prove the judge’s signature formally.

28. Subsection {4) provides for the delivery of the accused by the 
Garda Sfoch&na (at a convenient point of departure from the State) 
into the custody of the police of Northern Ireland in accordance 
with the order under subsection (2) {paragraph {a)) and for his recep
tion on his return to the State after the taking of the evidence in 
Northern Ireland {paragraph {b)). Paragraph {a) of subsection (4) 
provides for the accused to be delivered as mentioned “ when and so 
often as may be necessary ” because of the possibility that he may be 
returned to the State if there are substantial intervals in the taking of 
the evidence. If the accused is on bail in the State, he will be taken 
into custody of the Garda Sfochdna not more than 24 hours before 
delivery and kept in their custody till delivery. Paragraph {b) pro
vides that on the conclusion (or any adjournment) of the taking of 
the evidence in Northern Ireland the accused (who will have been 
taken by the police of Northern Ireland to a convenient point of 
departure from Northern Ireland in accordance with the British Act 
referred to in paragraph 2 above) shall be taken into the custody
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of the Garda Siochana, who will thereupon return him to the 
appropriate custody in the State or, if he is on bail, release him.

29. Subsection (5) ensures that, if a person in whose case an order 
is made under the section is under sentence for a different offence, 
the sentence will continue to run notwithstanding the making of 
the order (including the time when he is in Northern Ireland).

Section 12
30. This section introduces a procedure by which courts in North

ern Ireland may seek the assistance of the High Court here to 
obtain evidence for use in criminal proceedings in Northern Ireland 
corresponding to the proceedings in the State for which the courts 
here may seek the assistance of the High Court in Northern Ireland 
as provided in section 11. The procedure, including the rights and 
safeguards provided for the accused, is to be similar in the two 
jurisdictions.

31. Subsection (1) provides that upon production by or on behalf 
of the Attorney General of the letter of request from the court in 
Northern Ireland (issued under the British Act referred to in para
graph 2 above) the Chief Justice shall designate a judge of the High 
Court to take the evidence of the witness specified in the request and 
that the judge designated (referred to as “ the Commissioner ”) shall 
take the evidence on oath (or affirmation). The application to the 
Chief Justice will be made in private.

32. Subsection (2) empowers the Commissioner to make the 
necessary administrative arrangements for the sittings at which the 
evidence is taken. Unless he otherwise directs these will be in private 
{paragraph (c)). He will have power to direct that the name and 
address of any witness shall not be disclosed to any person other 
than the Commissioner, the parties, their counsel and solicitors and 
the other persons concerned and any other person specified by the 
Commissioner to whom he considers that disclosure is required in 
the interests of justice (paragraph (d)). This power might have to be 
exercised for the protection of the witness (and courts in the State 
dealing with the offences in question will have a corresponding 
power under section 17).

33. Subsection (3) gives the Commissioner the necessary power to 
compel the attendance of witnesses and the production of documents 
or other things and to give other directions for the purpose of the 
examination as appropriate. Paragraph (d) gives him a special power 
to authorise the temporary return of the accused to Northern Ireland 
on any adjournment of the proceedings. This power may be 
exercised on the application of the accused or that of the prosecutor.

34. Subsection (4) entitles the members of the court in Northern 
Ireland concerned and their officers to be present at the sittings of 
the Commissioner. It also provides that the Commissioner shall 
arrange his sittings so as to facilitate their presence and shall comply 
with any request by the members of the court to put particular 
questions to the witness. The latter obligation is subject to the pro
visions of subsection (5) as regards the exclusion of evidence on 
account of the privilege of witnesses or the public interest (see 
paragraph 36 below).

35. Subsection (5) gives the accused, his counsel and solicitor and 
those of the prosecution the right to be present at the sittings of the 
Commissioner. The counsel and solicitors, and the accused (if not 
legally represented), will have the same right to question the wit
nesses and to make submissions or representations (e.g. as to 
admissibility of any evidence or the conduct of the proceedings) as 
at a criminal trial in the State. The subsection is not to affect the 
Commissioner’s power to exclude a person from a sitting for the 
preservation of order.

36. Subsection (6) contains two provisions applying the law of the 
State concerning the protection of witnesses and the public interest
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respectively to the examination of witnesses under the section. 
Paragraph (a) gives the witness the same privileges and immunities 
as a witness in the Central Criminal Court. This will enable him, 
for example, to object to the disclosure of communications with his 
legal adviser or to answering a question if to do so would incriminate 
him in respect of an offence other than the offence charged. The 
Commissioner will rule on any objection on the part of the witness. 
The witness will also enjoy the absolute privilege against proceed
ings for defamation in respect of anything he says when giving 
evidence. Paragraph (b) provides that any question as to the exclusion 
of any evidence or the withholding of any document or thing on the 
ground of public interest (“ State privilege ”) shall be determined by 
the Commissioner in accordance with the law of the State.

37. Subsection (7) penalises the kinds of conduct that in the 
case of proceedings before the Central Criminal Court would be 
contempt of court. These include disobedience to an order to attend 
as a witness (paragraph (a)), refusal by a person attending as a wit
ness to take the oath (or make an affirmation), to answer a question 
or produce a document (paragraph {b)) and disobedience to a direc
tion under subsection (2) (d) not to disclose the name and address 
of a witness {paragraph (c)). An offender will be liable on summary 
conviction (in the District Court) to a fine of £200 or to 6 months’ 
imprisonment or to both. No provision is made for the Commissioner 
to deal summarily with an offence as the Central Criminal Court can 
do with contempt of court. The Commissioner is not of course sitting 
as a member of a court.

38. Subsection (8) makes perjury before the Commissioner punish
able like perjury before a court.

39. Subsection (9) provides for the return of the accused in custody 
to Northern Ireland at the conclusion of the taking of the evidence 
at which he has been present or on any adjournment in respect of 
which the Commissioner authorises his temporary return under sub’ 
section (5) {d).

Section 13
40. Subsection (!) provides that a person accused of an offence 

against the law of Northern Ireland who is in the State for the 
taking of evidence in his case under section 12 shall at all times be 
kept in the custody of the Garda Siochana or in a prison. (By virtue 
of section 1 (7) he may be kept in St. Patrick’s Institution.)

41. Subsection (2) provides that a person, while in the State for 
the taking of evidence as mentioned in subsection (7) and while duly 
kept in custody, shall be immune from detention in prison, and any 
kind of suit or legal process, in respect of any matter, civil or criminal, 
arising before his arrival in the State for the purpose of being present 
at the taking of the evidence. This is the same immunity as will be 
enjoyed in the reverse situation in Northern Ireland, as mentioned in 
paragraph 26 above.

42. Subsection (5) applies two provisions of the Criminal Justice 
Act 1960 (No. 27) concerning persons unlawfully at large to the case 
of a person who escapes from custody in which he is required by 
subsection (7) to be kept. The provisions are section 6 (2), which 
makes it an offence, punishable with 6 months’ imprisonment, to be 
unlawfully at large, and section 7, which empowers the Garda 
Siochdna to arrest a person unlawfully at large and take him to the 
place where he is required to be detained. Subsection (3) of the pre
sent section also applies the two provisions of the 1960 Act to a per
son who escapes from custody in which he is required to be kept 
under section 11 (4) of the BiU (the case of a person accused in the 
State who escapes from custody when on his way to Northern Ire
land to be present at the taking of evidence there or after his return 
to the State) or under section 14 (J) (the case of a person accused in 
the State of an offence under section 2 or 3 who escapes from custody 
when on his way to Northern Ireland for trial after having exercised 
the option allowed by section 14).
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Section 14
43. This section gives a person charged in the State with an 

offence under section 2 or 5 an option to go in custody to Northern 
Ireland for trial there instead of being tried in the State. The option 
will be open both to a person charged with having committed an 
offence in Northern Ireland and to a person charged with having 
committed an offence in the State ancillary to an offence in 
Northern Ireland. A similar option in the reverse situation will be 
exercisable in Northern Ireland under the British Act referred to in 
paragraph 2 above.

44. Subsection (/) confers the right ui option mentioned above 
and requires the accused to be informed of his right by the District 
Court on his first appearance before that court and (assuming that 
he has not already exercised the option) by the court of trial before 
entry of his plea on arraignment.

45. Subsection (2) provides for the order of the court in the State 
giving effect to the accused’s option if exercised. The accused will be 
able to exercise the option before the District Court at any stage 
during the preliminary examination of the charge or before the 
court that is to try him on his appearance before that court. If he 
waits till he appears before the latter court, he will have to exercise 
the option before the entry of his plea on arraignment. In addition 
he will be able to exercise the option before the High Court on 
appearing before it specially for the purpose at any time before he 
appears before the court of trial. It will be a condition for the 
exercise of the option that the court should be satisfied that there 
is in force a warrant issued in Northern Ireland authorising the 
arrest of the accused for an offence consisting of acts constituting 
the offence under section 2 or the offence of escaping from custody 
in Northern Ireland in the circumstances mentioned in section 3. The 
warrant will have to be one issued on an information laid by the 
police of Northern Ireland (so that a private prosecution will be 
insufficient). If the accused so requests, the court will order his 
delivery into the custody of the police of Northern Ireland for trial 
in accordance with the option.

46. Subsection (3) provides for the accused to be delivered as soon 
as may be by the Garda Siochdna into the custody of the police of 
Northern Ireland in accordance with the order of the court under 
subsection (2) and for him to be kept in the custody of the Garda 
or in a prison (or, by virtue of section 1 (/), in St. Patrick’s Institu
tion) until delivery. This is subject to subsections (4) and (5), referred 
to below.

47. Subsection (4) provides for a case where a person who has 
exercised the option for trial in Northern Ireland escapes from 
custody in the State before his delivery into the custody of the police 
of Northern Ireland, in accordance with the order of the court, or 
escapes from any custody in which he was held in Northern Ireland 
for the purpose of the proceedings there for the offence in question 
or while serving a sentence imposed on his conviction for that offence, 
and is found in the State. (By virtue of paragraph (b) failure by the 
person in question to appear at any place (i.e. in Northern Ireland) 
where he is required to appear for the purpose of the proceedings or 
of the service of his sentence will count as escape from custody. This 
will apply, for example, if he fails to surrender to his bail.) He will 
be brought before a judge or justice of any court in the State, who, 
if satisfied as to the matters mentioned above, will make an order 
for the accused to be delivered into the custody of the police of 
Northern Ireland as soon as possible after the order. The delivery 
will be carried out under subsection (3) as in the case of the order of 
the court before which the accused had exercised the option.

48. Subsection (5) provides for a case where, at the time when a 
person who has exercised the option is to be delivered to the police 
of Northern Ireland, he stands charged with or convicted of another 
offence. His delivery will be postponed until the conclusion of the
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proceedings for the other offence and the service of his sentence (if 
any).

49. Subsection (6) is linked with subsection (4). It provides that, 
when a person is brought before a court under subsection (4) after 
having opted for trial in Northern Ireland but escaped from custody 
there, the fact of the escape may be proved by a certificate of the 
authority from whose custody the person concerned escaped or 
before whom he failed to appear. The certificate will be evidence 
of the facts stated in it, though it will be rebuttable.

50. Subsection (7) defines “ proceedings ” (i) for the purpose of 
the provision in subsection (4) as to the accused’s escaping from 
custody in Northern Ireland in which he was held for the purpose 
of the proceedings there to which the option relates and (ii) for the 
purpose of the provisions of subsection (5) as to the postponement 
of the delivery of the accused until the conclusion of any proceedings 
against him in the State for an offence other than the offence in 
respect of which he has exercised the option. The “ proceedings ” for 
these purposes will include any appeal or retrial (in addition to the 
trial).

Section 15
51. This section declares that a person who has been acquitted or 

convicted of an offence under the law of Northern Ireland is entitled 
to plead his acquittal or conviction as a bar in any proceedings in the 
State for an offence consisting of the same acts. For example, a 
person acquitted in Northern Ireland on a charge of murder there 
might, in theory, be charged in the State with the murder under 
section 2 of the Bill. A person who is charged with an offence in the 
State under the ordinary law and who claims that he has already been 
acquitted or convicted of the offence at a trial in the State may raise 
the issue by a “plea in bar ” of autrefois acquit or autrefois convict, 
and the section ensures that a person will have the same right if the 
acquittal or conviction was at a trial in Northern Ireland. As an 
accused would probably have this right under the existing law, the 
section is framed as a declaratory one, and for the same reason it is 
not limited to proceedings for offences of the kinds with which the 
Bill is concerned.

Section 16
52. This section provides that persons entitled to practise as 

barristers or solicitors in Northern Ireland shall have a right of 
audience before any court in the State in which proceedings for an 
offence under section 2 or 3 (i.e. primarily offences committed in 
Northern Ireland) are being held. This will apply to the preliminary 
examination in the District Court, to the trial and to any appeal. The 
section also makes it clear that those barristers and solicitors will have 
a right of audience before a Commissioner taking evidence under 
section 12 for the purpose of a trial in Northern Ireland (though the 
latter right would be enjoyed in any event in accordance with the 
ordinary practice as to the taking of evidence abroad on commission).

Section 17
53. This section empowers a court before which proceedings in 

connection with an offence under section 2 or 3 are being held to 
direct that the name and address of any witness shall not be disclosed 
to any person other than the members of the court and its officers, the 
parties, their counsel and solicitors and any other person specified by 
the court to whom the court considers that disclosure is required in 
the interests of justice. The direction may be given in respect of the 
maker of any oral or written statement tendered to the court (e.g. a 
deposition), or a person for the taking of whose evidence on com
mission in Northern Ireland the court has made an order under 
section 11, as well as in respect of a witness. A direction may be 
given by the District Court at the preliminary examination, by the 
court of trial or by a court hearing an appeal. Disobedience will be 
punishable on summary conviction (in the District Court) with a fine 
of £200 or 6 months’ imprisonment or both. The power given to the 
court by the section corresponds to that given by section 12 (2) (d) to
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a Commissioner taking evidence in the State for the purpose of 
proceedings in Northern Ireland and the penalties will be the same 
(see paragraphs 32 and 37 above).

Section 18
54. This section makes a minor amendment to section 7 (2) of the 

Criminal Procedure Act 1967 (No. 12). That Act introduced 
the new procedure by which, subject to certain conditions, the 
preliminary examination of indictable offences in the District Court 
may be conducted by means of the consideration of documents served 
beforehand on the accused instead of by means of oral evidence. Sec
tion 7 (2) of the Act includes a provision that the prosecutor or the 
accused may require the attendance of any person before the justice 
and examine him by way of sworn deposition. That provision is not 
expressly limited to where the proposed witness is within the State 
and so can be compelled to attend. Section 17 of the Bill restricts the 
provision in section 7 (2) of the 1967 Act by providing that it shall not 
entitle a party to require the attendance of a person or to examine 
him as mentioned if it appears to the justice that the person is out
side the jurisdiction and that it is not reasonably practicable to secure 
his attendance. The provision in the Bill applies to the preliminary 
examination of an offence of any kind and not only to offences under 
the Bill.

Section 19
55. This section confers powers of arrest without warrant in respect 

of offences under sections 2 and 3. The powers correspond, approxi
mately at any rate, to the common law powers of arrest in respect of 
felonies, and the section is included in the Bill because the offences 
under those sections are not being made felonies and statutory powers 
of arrest are therefore necessary in respect of them. The section 
follows, as closely as is appropriate to the subject-matter of sections 2 
and 3, the provisions of section 2 of the English Criminal Law Act 
1967 (c. 58) and section 2 of the Criminal Law Act (Northern Ireland) 
1967 (Ch. 18), which conferred powers of arrest consequent on the 
abolition by those Acts of the distinction between felony and mis
demeanour. The powers of arrest conferred by section 2 of the 1967 
Acts mentioned relate to the offences designated by those Acts as 
“ arrestable offences ”, i.e. offences carrying a statutory maximum 
penalty of at least 5 years’ imprisonment and attempts to commit 
them (which penalty is carried by all the offences to which sections 2 
and 3 of the Bill apply).

56. Subsection (/) provides that any person may arrest without 
warrant anyone who is or whom he, with reasonable cause, suspects 
to be in the act of committing an offence under section 2 (/). By virtue 
of section 2 (2) this will include aiding, abetting etc., and by virtue of 
section 19 (6) it will include attempts. The power will correspond to 
the common law power in respect of felonies. Since section 2 applies 
chiefly to things done in Northern Ireland, whereas the powers of 
arrest conferred by section 19 will be exercisable only in the State, 
subsection (/) will have little effect in practice, but it would apply 
to a case of an offence committed in the State ancillary to a 
principal offence in Northern Ireland. The subsection does not confer 
any power to arrest a person in the act of committing an offence 
under section 3, because that section relates to escaping from lawful 
custody in Northern Ireland.

57. Subsections (2) and (5) confer powers of arrest without warrant 
on reasonable suspicion of having committed an offence under section 
2 (7) (again including aiding, abetting etc. and attempts) or 3. The 
subsections follow the common law rule in respect of felonies (and the 
English and Northern Ireland enactments referred to in paragraph 55 
above) in distinguishing between the powers of a member of the 
Garda Siochdna and those of a private person. The Garda will be able 
to arrest a person if he suspects with reasonable cause that the offence 
has been committed and that that person has committed it (sub
section (3)), but the private person will be able to arrest only if the 
offence has in fact been committed by somebody and the arrester 
suspects with reasonable cause that the person to be arrested com
mitted it (subsection (2) ).
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58. Subsection (4) empowers a member of the Garda Siochana to 
arrest without warrant anyone who is or whom he, with reasonable 
cause, suspects to be about to commit an offence under section 2 (/) 
(again including aiding, abetting etc. and attempts). It is possible that 
the corresponding common law power in respect of felonies is enjoyed 
by private persons as well as members of the Garda Siochdna, but the 
subsection follows the English and Northern Ireland enactments 
of 1967 referred to in paragraph 55 above in limiting the power to 
the latter. The Garda will be able, in an appropriate case, to bring 
the person arrested before the District Court with a view to his 
being bound over to be of good behaviour, or he may release him 
when the danger of his committing the offence has passed. The sub
section does not apply to the offence under section 3, because that 
section relates to escape from lawful custody in Northern Ireland.

59. Subsection (5) provides that a member of the Garda Siochdna 
may enter (by force if necessary) and search any place for the purpose 
of arresting a person under the section if that person is in that place 
or the Garda with reasonable cause suspects him to be there. The 
common law as to powers of entry for the purpose of making an 
arrest under the powers of arrest for felony is not clear, and the 
subsection, like the English and Northern Ireland legislation referred 
to in paragraph 55 above, limits the power to a Garda, so that a private 
person would have to obtain the assistance of a Garda if he was not 
in a position to carry out an arrest within his powers under the section 
without entering the place in question.

60. Subsection (6) secures that the provisions of the section as to 
arrest for an offence shall apply equally to an attempt to commit the 
offence. The subsection thus secures the same result as is secured by 
the English and Northern Ireland enactments referred to in paragraph 
55 above, because (as mentioned in that paragraph) those enactments 
define “ arrestable offence ” as including attempts.

61. Subsection (7) is a saving provision in respect of other powers 
of arrest without warrant. There would seldom be occasion to 
exercise these powers in respect of offences related to events in 
Northern Ireland, but the question might occasionally arise, e.g. in 
respect of the power under section 11 of the Prevention of Offences 
Act 1851 (c. 19) to arrest any person found committing an indictable 
offence by night.

Section 20
62. Subsection (/) enables offences under section 2 or 5 of the 

Bill, or under section 2 or 3 of the Explosive Substances Act 1883 
(c. 3) as substituted by section 4 of the Bill, to be dealt with any
where in the State. The subsection is required because the offence, 
having taken place outside the State, would not be within the juris
diction of any particular court in the State.

63. Subsection (2) requires the authority of the Attorney General 
for a prosecution for an offence under section 2 or 3. But it will still 
be possible for a person to be arrested and charged with the offence 
and to be remanded in custody or on bail as the court thinks neces
sary pending the Attorney General’s decision.

64. Subsection (5) provides that a person shall be guilty of an 
offence under section 2 or 3 whatever his nationality. The subsection 
is included because otherwise it might be thought that it would not 
have been intended to penalise persons who were not Irish citizens 
for things done outside the State, especially as there is a similar pro
vision in respect of extra-territorial offences in section 3 (1) of the 
Geneva Conventions Act 1962 (No. 11).

65. Subsection (4) excludes the possibility of extradition to the 
neighbouring jurisdictions (Northern Ireland, England and Wales, 
Scotland, the Isle of Man and the Channel Islands) in two cases 
where this would otherwise be possible as a result of the Bill. Part 
III of the Extradition Act 1965 (No. 17) provides that, subject to 
certain conditions, a warrant issued in one of those jurisdictions for 
the arrest of a person accused or convicted of an offence under the 
law of that jurisdiction may be endorsed in the State for execution
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there. The accused, when arrested on the warrant, is brought before 
the District Court, and the court, provided that the requirements of 
the Act are satisfied, makes an order under section 47 of the Act for 
the delivery of the accused into the custody of a member of the 
police of the jurisdiction concerned, for conveyance to that jurisdic
tion, for the purpose of his trial or the service of his sentence. 
Paragraph (<a) of the subsection provides that, where a person has 
been acquitted or convicted of an offence under section 2 or 3 of the 
Bill, an order shall not be made for his delivery in relation to an 
offence consisting of the same acts. For example, a person might 
have been tried in the State for an offence under section 2 consisting 
of a robbery in Northern Ireland and acquitted; and paragraph (a) 
of section 20 (4) will make it impossible for him to be sent to 
Northern Ireland for trial there for the offence of robbery under the 
law of Northern Ireland. The paragraph represents another applica
tion of the principle given effect to by section 15 that a person should 
not be exposed to double jeopardy in respect of the same act. Para- 
graph (b) prevents the making of an order under section 47 of the 
Extradition Act for the delivery of a person to Northern Ireland for 
trial for an offence committed in the State that is also an offence 
under the law of Northern Ireland by reason only of a provision of 
that law corresponding to section 2 or 3 of the Bill. It will therefore 
not be possible for the authorities in Northern Ireland to procure 
the delivery of a person in the State to those authorities for trial for, 
say, a robbery committed in the State. But the prohibition will not 
apply to a person who has been convicted in Northern Ireland of 
the offence in question and escaped. A person in this position will 
have had the option to be tried in the State instead of being tried 
in Northern Ireland and have refrained from exercising the option.

66. Subsection (5) restricts the power of courts in the State 
to try a person for an extra-territorial offence if he has been 
extradited to the State from one of the neighbouring jurisdic
tions (those mentioned in paragraph 65 above) for a different 
offence. Under the British Backing of Warrants (Republic of 
Ireland) Act 1965 (c. 45), which corresponds to Part III of the 
Extradition Act 1965 mentioned in paragraph 65, a warrant issued 
in the State for the arrest of a person accused or convicted of an 
offence under the law of the State may be endorsed for execution 
in any of those jurisdictions and the offender may be surrendered 
to the State accordingly. There is no restriction on the powers of 
courts in the State to try the offender for a different offence. But 
in consequence of the extension by the Bill of the jurisdiction of 
those courts to offences committed in Northern Ireland subsection (5) 
provides that a person who has been surrendered to the State in 
the circumstances mentioned shall not be proceeded against, 
sentenced, imprisoned or otherwise restricted in his personal free
dom for an offence under section 2 or 3 (not being the one for which 
he was surrendered) committed prior to his surrender unless either 
(<a) there is a warrant in force issued in Northern Ireland for his 
arrest for the offence in question (in which case he will have the 
option under section 14 to be tried in Northern Ireland for that 
offence) or (b) he has had seven days in which he has been free to 
leave the State after the conclusion of the proceedings for the 
offence for which he was surrendered and of his sentence (if any) 
for that offence or he has returned to the State after leaving it during 
those seven days. Any time at which the accused was on bail in the 
State will not count for the purpose of exception (b). The subsection 
corresponds broadly to section 39 of the Extradition Act 1965. That 
section is in Part II of the Act, which applies to extradition to or 
from countries other than the neighbouring jurisdictions mentioned 
above, and the section gives effect in the State to the “ rule of 
specialty”, commonly included in extradition treaties, by which a 
person extradited for an offence may in general not be proceeded 
against for any other offence committed before his surrender. 
As indicated above, there is no such restriction as between the State 
and the neighbouring jurisdictions; and section 20 (5) of the 
Bill in effect establishes a limited rule of specialty in respect of 
extra-territorial offences.

67. Subsection (6) secures that a person convicted of an offence
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under section 2 consisting of murder committed in Northern Ireland 
shall be sentenced to life imprisonment instead of to death, notwith
standing that the murder might, by reason of section 1 of the 
Criminal Justice Act 1964 (No. 5), have been capital if it had been 
committed in the State. By virtue of section 1 of the Northern 
Ireland (Emergency Provisions) Act 1973 (c. 53) capital punishment 
for murder has been abolished in Northern Ireland.

68. Subsection (7) (a) provides that the provisions of the law of the 
State applied by virtue of the Bill to acts done in Northern Ireland 
shall be read with any necessary modifications and in particular as 
if references to what is lawful or unlawful included what is lawful or 
unlawful under the law of Northern Ireland. For example, the 
offences created by sections 8 and 10 of the Bill depend on the 
offender’s not having a “ lawful purpose ”, and on his having an 
“ unlawful purpose ”, respectively. Again section 9 includes, among 
the intents with which the offence created by the section may be 
committed, an “ intent to commit an indictable offence **. The effect 
of paragraph (a) of the present subsection will be that the lawfulness 
of the purpose will depend on whether it is lawful under the law of 
Northern Ireland and that section 9 will apply to an offence that is 
indictable under that law.

69. Subsection (7) (b) contains a special application, in relation to 
one particular matter, of the provision in paragraph (a) that the pro
visions of the law of the State applied by virtue of the Bill to things 
done in Northern Ireland shall be read with any necessary modifica
tions. The special application relates to the offence under section 27A 
of the Firearms Act 1964 (No. 1)—inserted in that Act by section 8 
of the Bill—penalising possession of a firearm or ammunition in such 
circumstances as to give rise to a reasonable inference that the per
son in question has not got it for a lawful purpose. Paragraph (b) 
provides that in applying section 27A to acts done in Northern Ire
land the absence of any licence or other authority requisite under the 
law of Northern Ireland, or a breach of a condition attached to the 
licence or authority, is a circumstance that may give rise to a reason
able inference that possession is not for a lawful purpose.

70. Subsection (8) provides that the offences under sections 2 and 
3 of the Explosive Substances Act 1883 (c. 3) and sections 23, 
23A and 23B of the Larceny Act 1916 (c. 50) (which are substituted 
or inserted by sections 4, 5, 6 and 7, respectively, of the Bill) are 
felonies. The corresponding offences are felonies under the present 
law, and subsection (8) will preserve the incidents of felony (e.g. 
powers of arrest without warrant) in respect of these offences.

Section 21
71. Subsection (/) repeals sections 24 to 27 of the Larceny Act 

1916 (c. 50). This is because those sections create the offences of 
burglary etc. which are being replaced by the offences under sections 
23A and 23B of that Act as inserted by sections 6 and 7 of the Bill 
(see paragraph 18 above).

72. Subsection (2) extends the scope of section 5 of the Malicious 
Damage Act 1861 (c. 97), which creates the offence of setting fire to 
public and similar buildings. The terminology of the section, owing 
to the date when it was enacted, fails to cover adequately the various 
public buildings in the State. The present subsection therefore pro
vides expressly that the offence shall apply to buildings belonging 
to the State or to a State authority. At the same time it brings build
ings in the State belonging to other states and governments (e.g. 
embassies and consulates) within the offence.

73. Subsection (3) makes a minor amendment to section 28 (1) of 
the Larceny Act 1916 (c. 50) consequent on the replacement of the 
offences of burglary etc. under that Act by the new offences created 
by sections 6 and 7 of the Bill (see paragraph 18 above). Section 28 (1) 
of the 1916 Act creates an offence of being “ found by night . . . 
armed with any dangerous or offensive weapon or instrument, with 
intent to break or enter into any building and to commit any felony 
therein **. Section 21 (J) of the Bill makes the offence depend on an
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intent to “ commit any burglary ” (i.e. an offence under the new 
section 23A or 23B of the 1916 Act).

74. Subsections (4) and (6) amend the Firearms Act 1925 (No. 17) 
and the Firearms Act 1964 (No. 1) by changing the maximum 
penalties for certain offences under those Acts. Subsection (4) reduces 
the maximum term of imprisonment for the offence under section 15 
of the 1925 Act of possessing a firearm with intent to endanger life or 
cause serious injury to property from 20 years to 14 years. Subsection 
(6) (b) increases the maximum term of imprisonment for the offence 
under section 26 of the 1964 Act of possessing a firearm while taking 
a vehicle without authority from 5 years to 7 years and removes the 
limit of £500 on the amount of the fine. Subsection (6) (c) increases 
the maximum term of imprisonment for the offence under section 27 
of the 1964 Act of using a firearm to resist arrest or aid escape from 
5 years to 14 years and removes the limit of £500 on the amount of 
the fine. (Subsection (6) (a) makes a drafting amendment to section 
25 of the 1964 Act consequential on the substitution, by section 5 
of the Bill, of the new section 23 (robbery) of the Larceny Act 1916 
(c. 50).) The effect of the amendments is to assimilate the maximum 
terms of imprisonment to those for the corresponding offences under 
the law of Northern Ireland.

75. Subsection (5) makes a minor amendment to the First 
Schedule to the Criminal Justice Act 1951 (No. 2) consequent, like 
subsection (3), on the replacement of the offences of burglary etc. 
under the Larceny Act 1916 (c. 50) by the new offences created 
by sections 6 and 7 of the Bill (see paragraph 18 above). Section 2 
of the 1951 Act, read with the First Schedule to that Act, and 
subject to the amendments made to that section and Schedule by 
section 19 of the Criminal Procedure Act 1967 (No. 12), includes 
provision by which the offences of burglary etc. under sections 25 
to 27 of the 1916 Act may, subject to certain conditions, be tried 
summarily by the District Court. Section 21 (5) of the Bill secures 
that the District Court shall have a similar power to try summarily 
the new offences created by sections 6 and 7 of the Bill.

76. Subsection (7) is a transitional provision limited to offences of 
burglary and related offences. If it can be proved that a man burgled 
a house either just before or just after the time when the Act came 
into operation, but it is not clear whether he did so before or after 
that time, he can be charged with the appropriate offences under the 
old and the new provisions of the Larceny Act 1916 (c. 50) in the 
alternative. If at the trial the burglary is proved but the time still 
cannot be proved, the subsection will enable the accused to be con
victed of the appropriate offence under the old provision of the Act, 
but he will be liable only to the lesser of the maximum penalties for 
the two offences charged. The subsection applies only to offences 
committed in the State, because an offence committed in Northern 
Ireland before the commencement of the Act will not be an offence 
under section 2 of the Bill.

Section 22
77. This section gives the short title of the Act and provides that 

the Act shall come into operation on a date to be appointed by order 
of the Minister for Justice.

Schedule
78. The Schedule lists the offences which, if committed in 

Northern Ireland, will be offences against t’ie law of the State under 
section 2 (7).

An Roinn Dli agus Cirt, 
Lunasa, 1975.
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