
CHARITIES BILL, 1971

As passed by both Houses of the Oireachtas and enacted on 17 July,
1973, as the

CHARITIES ACT, 1973

EXPLANATORY MEMORANDUM

I—GENERAL

1. The purpose of the Bill is to amend the Charities Act, 1961 
(the Principal Act) in certain respects, to extend the powers of the 
High Court and the Commissioners of Charitable Donations and 
Bequests (the Board) to vary investments of charity funds, to allow 
for the incorporation of charity trustees and to make special pro
vision in relation to certain charities that are governed by Acts of 
Parliament or by Charters. The Bill provides, inter alia, for the re
transfer by the Board of a number of churches to the appropriate 
dioceses; for the vesting by the Board in trustees of land com
prised in leases made pursuant to the Leases for Schools (Ireland) 
Act, 1881, or in other leases for charitable purposes; for the ordering 
by the Board of certain costs to be met out of charity property; 
for the enlargement of the cy-prds jurisdiction of the Board; for 
the extension of the Board’s powers in the case of the disposition 
of land belonging to a charity; for the redemption by the owner of 
land out of which a periodical payment is payable to a charity or 
applicable to charitable purposes of such periodical payment; for 
the extension of the Board’s powers in relation to the granting of 
leases of land belonging to a charity; for the extension of the 
Board’s powers to vest charity property in new trustees; for the 
regulation of a solicitor’s entitlement to costs for work done by him 
on behalf of a charity; and for the amendment of the present rule 
in regard to the publication of advertisements of charitable devises 
and bequests contained in the wills of deceased persons.

II—PROVISIONS OF THE BILL

2. Section 1 is the interpretation section.

3. Section 2 provides that the Board may, on an application made 
by the trustees of a charity, frame a scheme establishing, upon 
such terms and conditions as the Board may specify, the trustees 
as a body corporate, with a common seal and power to sue or be 
sued in its corporate name. At present on the death or retirement 
of charity trustees, the property of the charity must be vested by 
separate instrument in the new trustees.

4. Section 3 provides that, on the framing of a scheme of incor
poration under section 2, the trust property will be automatically 
vested in the body corporate on the trusts which apply to the 
charity, subject to prior rights and liabilities connected with the 
property. The section also allows for the registration in the Land 
Registry in the name of the body corporate of registered land com
prised in the trust property—subsection (2). This follows a similar



provision in section 43 of the Principal Act (Power of Board to 
appoint new trustees of charity). Subsection (3) provides for the 
transfer into the name of the corporate body of any property stand
ing or registered in the books of any bank, corporation or company 
or entered in any statutory register and for all matters consequen
tial on the vesting of the property. (Cp. section 43 (10) of the 
Principal Act, as substituted by section 14 of the Bill, in regard to 
the transfer of property to new trustees). Subsection (4) provides 
for the liability of the members of the body corporate for their acts, 
omissions, etc. in relation to the charity property.

5. Section 4 provides that the Board may, on an application made 
by the trustees of a charity established or regulated by an Act of 
Parliament or by a Charter, frame a scheme authorising the 
trustees, notwithstanding anything to the contrary in the Act of 
Parliament or the Charter governing the charity, to sell, lease, 
mortgage, charge, exchange or surrender a lease of any of the trust 
property, or otherwise to raise or borrow money and to apply or 
invest any moneys arising therefrom for the benefit of the charity. 
The powers of certain charities governed by statute or charter to 
sell, etc. the trust property are considered to be doubtful.

Subsection (2) provides, inter alia, that a scheme framed by the 
Board may authorise the trustees to apply the property of the 
charity for the benefit of the charity or for such other charitable 
purpose as the Board shall think proper. It also provides that a 
scheme may make provision for extending to both sexes the benefit 
of a charity that is for the furtherance of education; that a scheme 
may authorise a charity to merge with another charity for the 
benefit of a common charitable purpose; and that, where the 
trustees of a charity are required under the Act of Parliament or 
the Charter governing such charity to be members of a particular 
religious denomination, a scheme may authorise the appointment 
of a specified number of trustees who are not members of that 
denomination.

Subsection (5) provides that every mortgage or charge approved 
by the Board shall be effected in such manner and in accordance 
with such terms and conditions as the Board may approve.

Subsection (4) provides for the amendment or revocation by the 
Board of a scheme framed by them under this section.

Subsection (5) provides that a scheme shall not be made, amended 
or revoked until the expiration of one month after public notice of 
the proposal to do so has been given in such manner as the Board 
consider most effectual for ensuring publicity thereof and for bringing 
the proposal to the attention of persons interested.

Subsection (6) deals with the form of public notice referred to in 
subsection (5).

Subsection (7) provides that, if the Board modify any proposed 
scheme, amendment or revocation, it shall not be necessary for them 
to give public notice of the modification in accordance with 
subsections (5) and (6) unless they think further notice desirable.

Subsection (8) provides that, where a proposed amendment of a 
scheme is, in the opinion of the Board, of a formal or minor nature, 
it shall not be necessary for the Board to give public notice of the 
proposed amendment in accordance with subsections (5) and (6).

Subsection (9) provides that a scheme or an amendment of a 
scheme under section 4 may provide that the scheme or amendment 
shall have retrospective effect. This follows the similar retrospective 
provision in section 34 (Power of Board to authorise or make sale 
etc. of charity land) of the Principal Act, which is a consolidation of
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section 14 of the Charitable Donations and Bequests (Ireland) Act, 
1867.

Subsection (10) provides that nothing in the section shall affect the 
Educational Endowments (Ireland) Act, 1885, as amended by section 
30 of the Principal Act. That section relates and is confined to the 
alteration of educational endowment schemes framed and approved 
under the 1885 Act.

Subsection (11) defines “ statute ”.

6. Section 5 enables the Board to re-transfer land vested in the 
Board under section 15 of the Charitable Donations and Bequests 
(Ireland) Act, 1844 (repealed in full by the Principal Act). Under the 
1844 Act a number of churches were vested in the Commissioners of 
Charitable Donations and Bequests, but the Board have no power to 
re-transfer these churches to the appropriate dioceses.

7. Section 6 enables the Board, in certain circumstances, to vest in 
trustees land comprised in leases made pursuant to the Leases for 
Schools (Ireland) Act, 1881, or in other leases for charitable purposes. 
This will enable the Board to deal with a problem that has arisen in 
relation to disused national schools and teachers’ residences held 
under leases (at nominal rents) granted under the Leases for Schools 
(Ireland) Act, 1881. Under section 5 of the Act, certain covenants are 
implied as if expressly inserted in the lease. These include covenants 
to the effect that the premises shall not be used for any purposes other 
than those expressed in the lease and that if the premises continuously 
cease for a period of three years to be used for those purposes the 
lessor or his successors in title may re-enter. Applications have been 
made to the Board with a view to the sale of some of the properties 
in question. However, in a large number of cases the successors in title 
to the original grantors are unknown or cannot be traced. In such 
cases the Board are satisfied that they have no power to sanction the 
sale of the properties until a waiver of the covenants has been 
executed by the successors in title. This section will enable the Board 
to vest these properties in new trustees upon charitable trusts, freed 
and discharged from the restrictive covenants. The properties could 
then be sold with the consent of the Board and the proceeds applied 
for such charitable purposes as the Board might specify.

Subsection (1) enables the Board, where the successor in title etc. 
to the grantor of the lease under the Leases for Schools (Ireland) 
Act, 1881, or of any other lease for a charitable purpose is unknown 
or cannot be found, to make an order appointing trustees of the land 
comprised in the lease and vesting the land in the trustees.

Subsection (2) enables the Board to vest the land in the trustees in 
trust for such charitable purposes as the Board may specify. In vesting 
land comprised in a lease made under the Leases for Schools 
(Ireland) Act, the Board will have power to bar the right of re-entry 
of the lessor or his successors in title.

Subsection (3) requires the Board to give at least two months' 
public notice of their intention to make an order under this section. 
The purpose of the public notice is to ensure publicity of the pro
posal and to bring it to the attention of interested persons.

8. Section 7 provides that the Board may order the costs arising 
out of measures taken under sections 2, 4, 5 or 6 to be met out of the 
property of the charity or as it considers just. This follows a similar 
provision in section 43 of the Principal Act.

9. Section 8 extends the cy-pres powers of the Board. Under section 
29 (2) and (4) of the Principal Act the Board may frame schemes for 
the application cy-pres of the property comprised in a charitable gift 
where, inter alia, the charitable gift does not exceed £5,000 in value. 
If the value of the gift exceeds £5,000, the charity has to bear the 
cost of having a cy-pres scheme framed by the High Court. The 
present limit of £5,000 is being increased to £25,000. The figure was
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originally £300 under the Charitable Donations and Bequests Act 
(Ireland), 1871. It was increased to £2,000 under an amending Act of 
1955 and was then further increased to £5,000 in 1961 under the 
Principal Act. Section 29 (4) of the Principal Act gives the Board 
power to revoke a scheme that has been framed by order of a Court 
for the application of a charitable gift and to frame a new scheme for 
the application cy-pres of the property. The Board have no power to 
revoke part only of a scheme or to amend such a scheme. It is pro
posed to extend the Board's power so as to permit partial revocation 
or amendment.

10. Section 9 substitutes a new section for section 32 of the Prin
cipal Act, which deals with the investment of charity funds. Under 
the existing law, unless there is a free power of investment conferred 
by the trust instrument, charity trustees must invest their funds in a 
limited range of Irish securities. The same is more or less true in 
respect of ordinary trust funds. Section 32 (3) of the Principal Act 
allows investment of charity funds in (a) investments authorised by 
law, i.e. by the Trustee (Authorised Investments) Act, 1958, (b) Irish 
securities, such securities being (i) stocks or shares in any industrial 
or commercial company incorporated in the State or maintaining in 
the State a register of its shareholders resident in the State or (ii) 
freehold or leasehold land in the State. The 1958 Act and the 
Principal Act affect only trusts that contain no specific power of 
investment. In practice, anybody establishing a trust (whether charit
able or non-charitable) would avoid the restrictions of these Acts and 
give the trustees a wide power of investment.

Section 32 (and section 33) of the Principal Act made a substantial 
change in the law as it then existed. Prior to 1961, the High Court 
had a wide inherent jurisdiction over charities. “ In the case of a 
public charitable trust the court have a power and discretion which 
does not belong to them in the case of a private trust. The rule is this, 
that while the court cannot alter the object of the trust, they may, 
according to the circumstances of each case, vary the mode of its 
attainment although differing from the directions of the trustee ”— 
per Lord Watson in Andrews v. M’Guflog (1886) cited with approval 
by Vaisey J. in Re Royal Society’s Charitable Trusts [1956] Ch. 92. 
Our High Court in the case of charitable trusts could authorise 
changes in the trusts, including changes of investment, by way of a 
scheme. A scheme could provide for investment outside the range 
authorised by law or by the trust instrument, but the jurisdiction to 
frame a scheme had to be exercised sparingly and not indiscrimin
ately. An example of the exercise of this jurisdiction by the High 
Court will be found in the case of W. J. Sweeney Trusts. This case 
which occurred in 1960 is unreported but is referred to in the Irish 
Law Times and Solicitors’ Journal of 23 April, 1960. The effect of 
section 32 of the Principal Act was to take away from the High Court 
the general power in charity cases to vary investments including the 
power to permit investments in non-Irish securities.

The Trustee (Authorised Investments) Act, 1958 does not prevent 
the High Court in the case of an ordinary or private trust from per
mitting the investment of the trust funds in non-authorised securities. 
If all the beneficiaries are of full age they may alter the trust in any 
way they like. If infants or unborn persons are concerned the trust 
may only be altered by the High Court. The jurisdiction of the Court 
is an administrative jurisdiction to be exercised where a situation has 
arisen in regard to the property creating what might fairly be called 
an “ emergency ”—and under the heading of administration comes 
the investment of the trust funds. However, under section 3 of the 
1958 Act, money under the control or subject to an order of the 
court (e.g. damages awarded to a minor) must be invested in 
authorised securities.

The existing position in regard to the variation of trusts is 
anomalous. Persons of full age who are the sole beneficiaries of an 
ordinary private trust may alter the trust in any way they like. On 
the other hand, although the trustees of a charitable trust have power 
to have the trust varied for the benefit of the objects thereof, the
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variation may not involve a change to investments not authorised by 
section 32 of the Principal Act, and the investment restriction applies 
even if the beneficiaries of the charitable trust are of full age.

The purpose of the amendment of section 32 of the Principal Act, 
effected by section 9, is to restore to the High Court the inherent 
power which it had prior to the enactment of the Principal Act to 
authorise changes in investments of charity funds and to extend to 
the Charity Commissioners powers similar to those of the Court in 
the case of charity funds.

Subsection (1) of the new section 32 enables the Court to invest or 
authorise the investment of charity funds in such manner and sub
ject to such conditions as the Court thinks proper.

Subsection (2) enables the Board to invest any charity fund held 
by them in such manner as they think proper.

Subsection (3) enables the Board to authorise the investment of 
charity funds in such manner and subject to such conditions as they 
think proper.

Subsection (4) provides that subsection (3) does not apply to charity 
funds to which section 33 of the Principal Act (as substituted by 
section 10) applies.

11. Section 10 substitutes a new section for section 33 of the 
Principal Act. The new section re-enacts the existing provisions in the 
original section with certain amendments. These amendments are 
consequential upon the amendments of section 32 of the Principal 
Act effected by section 9.

12. Section 11 substitutes a new section for section 34 of the 
Principal Act, which deals with the power of the Board to authorise 
or make sale etc. of charity land. The new section re-enacts the 
existing provisions in the original section with certain amendments 
(contained in subsections (1) (b), (3) (b) and (4) of the proposed new 
section) designed to provide a general power to mortgage or charge 
charity land where that would be advantageous to the charity. Every 
mortgage made under the new section must be effected in such 
manner as the Board may approve and must contain such provisions 
as the Board shall stipulate. The power to mortgage charity land is, 
under section 37 of the Principal Act, confined to purposes connected 
with improvements to the land, e.g. erection of new buildings, repair 
of existing buildings etc.

Subsection (2) of the new section will give the Board power to 
authorise the trustees of a charity to make a disposition of the charity 
property at less than market value if the property is to be used for a 
public charitable purpose.

Subsection (6) of the new section proposes to extend the Board's 
powers under the section to dispositions of charity land by (1) 
surrendering a contract of tenancy of the land or (2) accepting a 
surrender of a lease or other contract of tenancy of it.

13. Section 12 substitutes a new subsection for subsection (1) of 
section 35 of the Principal Act, which deals with the power of the 
Board to authorise the sale of a periodical payment belonging to a 
charity and payable out of land. The new subsection provides that, 
in the case of land out of which a periodical payment is payable to 
a charity or applicable to charitable purposes, the Board may, on the 
application of the owner of the land or of a person having an interest, 
authorise the owner, or person having an interest, to redeem such 
periodical payment. The section also enables the Board to act in 
cases where there are no trustees of the charity or the trustees are 
unknown. Under section 36 of the Principal Act, the Board have 
power, on an application to them by the trustees of a charity, to 
authorise the purchase by the trustees of a periodical payment 
payable out of the charity land.
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14. Section 13 substitutes a new section for section 37 of the 
Principal Act, which deals with the power of the Board to grant or 
authorise certain leases, etc. The new section re-enacts the existing 
provisions in the original section with certain amendments designed 
to give the Board power to authorise the trustees of a charity com
prising land to make any letting of the land and, where the Board 
are themselves the trustees of a charity comprising land, to make any 
letting. Section 37 (1) (o) of the Principal Act restricts the letting of 
charity land to letting “ on building, repairing, improving or other 
leases, or on leases for working any mine ”,

15. Section 14 substitutes a new section for section 43 of the 
Principal Act. The new section re-enacts the existing provisions in 
the original section with certain amendments designed to enlarge the 
powers of the Board to appoint new trustees of a charity and to vest 
the property of the charity in the new trustees.

The amendment contained in paragraph (ii) of subsection (1) of the 
new section extends the powers of the Board in regard to the vesting 
of property to all property. At present the vesting power of the Board 
is confined to property comprising land.

The amendment contained in paragraph (a) of subsection (4) of the 
new section reduces from one month to fourteen days the minimum 
period of notice that the Board are obliged to give of their intention 
to make an order appointing new trustees of a charity.

The amendment contained in paragraph (b) of subsection (4) of 
the new section allows the Board ten days in which to publish notice 
of the making of an order appointing new trustees of a charity. Com
pliance with the present requirement that notice of the making of such 
an order be given on the day immediately following the making is 
extremely difficult in practice.

The amendment contained in paragraph (a) of subsection (5) of the 
new section provides that any person having an interest may appeal 
to the High Court against the making of an order appointing new 
trustees of a charity within twenty-one days after the date of 
publication of the notice of the making of the order. This is conse
quential on the amendment of section 43 (4) (b) of the Principal 
Act. Also, the Court is being given discretion to extend the time for 
appeal in appropriate cases.

The amendment contained in paragraph (c) of subsection (5) of 
the new section provides for the coming into operation of (1) orders 
against which no appeal is brought within twenty-one days after 
publication of notice of the making of the order and (2) orders 
against which an appeal is brought.

The amendment contained in subsection (10) of the new section 
provides for the transfer into the names of the new trustees of any 
property standing or registered in the books of any bank, corporation 
or company or entered in any statutory register. Section 43 (9) of 
the Principal Act already provides for the registration in the Land 
Registry of the ownership of charity trustees in whom registered 
land is vested. (Cp. section 3 (J) of the Bill in regard to the transfer 
of charity property to a body corporate).

16. Section 15 provides that, where the Board, under section 44 of 
the Principal Act, order that a bill of costs claimed by a solicitor on 
account of business transacted by him on behalf of a charity be taxed 
and ascertained by a Taxing Master, the solicitor concerned shall not 
be entitled to any costs other than those so taxed and ascertained. 
The existing law contains no provision to ensure that a solicitor 
will comply with the Board’s order and will be entitled to no more 
than the amount of the taxed costs.

17. Section 16 substitutes a new section for section 52 of the 
Principal Act, which deals with publication of advertisements of
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charitable devises and bequests. The new section re-enacts the 
existing provisions of the original section with certain amendments. 
The effect of the amendments is to reverse the present rule requiring 
personal representatives to publish advertisements of charitable 
devises and bequests contained in wills of deceased persons unless 
exemption is granted by the Board under the powers conferred on 
them by section 20 of the Principal Act. In practice, the Board, on 
receipt of evidence of payment, grant exemptions in all cases where 
the aggregate value of the devises or bequests does not exceed 
£2,500. The new section proposes to give a general exemption from 
publication of advertisements unless the Board requires publication in 
any particular case. The section proposes that the Board may, as an 
alternative to publication, require evidence to be produced to them by 
the personal representatives to show that property comprised in a 
charitable devise or bequest has been transferred to the charity 
specified in the will or that the trustees of the charity are aware of 
the devise or bequest. The penalty on summary conviction for not 
complying with a requirement by the Board to publish, or to pro
duce evidence of the transfer of a devise or bequest to the charity or 
to show that the trustees of the charity are aware of the devise of 
bequest, will be a fine not exceeding £100. At present the maximum 
penalty for failure to publish is £50 on summary conviction. Failure 
to produce evidence of publication will continue to attract a penalty 
of £10 on summary conviction.

18. Section 17 provides for the repeal of section 20 of the 
Principal Act. This is consequential on the granting of a general 
exemption from publication of advertisements of charitable devises 
and bequests contained in wills of deceased persons unless the 
Board, under section 16 of the Bill, requires notice to be published.

19. Section 18 provides for the short title, collective citation and 
construction.

Roinn Dli agus Cirt, 
Iuil, 1973.

Wt. 108809/9/4. 875. 7/73. C.&Co. (7377.) G16.
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