
SUCCESSION BILL, 1965

As passed by both Houses of the Oireachtas and enacted as the

SUCCESSION ACT, 1965

EXPLANATORY MEMORANDUM

I—PURPOSE OF THE BILL
1. The purpose of the Bill is to amend and consolidate the law 

relating to the devolution, administration, disposition by will and 
distribution on intestacy of the property of deceased persons. 
Provision is made for the complete assimilation of the law respect
ing real and personal estate so that realty will devolve and be 
distributed in the same way as personalty. It is proposed to 
abolish the existing rules of intestate succession (both as to the 
descent of realty to the heir-at-law and as to the distribution of 
personalty to the surviving spouse, issue and next-of-kin) and to 
replace them by new rules which will be applicable to all property. 
The Bill includes important new provisions designed (1) to give 
the surviving spouse of a testator a legal right to a share in his 
estate and (2) to allow the children of the testator to apply to the 
court to have just provision made for them out of the estate.

2. The existing statutory law relating to succession to property 
on death is contained in a large number of enactments, some of 
which are more than 700 years old. The Bill provides for the total 
repeal of these enactments or for their amendment in consolidated 
form. Explanatory side-notes to the text of the Bill indicate the 
provisions that are new to the statutory law and the existing 
statutory provisions that are being amended or consolidated. A 
legend to these notes will be found on page 5 of the Bill.

3. This Memorandum deals in the main with those provisions 
of the Bill that are new to the statutory law.

II—PART I OF THE BILL 
Preliminary and General

4. This Part (sections 1 to 9) contains the preliminary and 
general provisions and deals with such matters as commencement, 
interpretation, jurisdiction and repeals.

5. Section 3 is the interpretation section. Under subsection (1), 
“ share ”, in relation to the estate of a deceased person, includes 
any share or interest under a will, on intestacy or as a legal 
right under section 111. The definition of “ purchaser ” is also 
to be noted. Subsection (2) provides, in effect, that references 
to a child or issue of a deceased person shall include a child 
or issue en ventre sa mere at the time of his death and subsequently 
born alive. In Elliot v. Joicey [1935] A.C. 209, it was held that 
the phrase “ leaving any issue him or her surviving ”, when used 
in a will, could not be construed to include a child en ventre sa 
mere. Subsection (3) provides a definition of the per stirpes rule, 
or doctrine of representation, which will be applicable in certain 
circumstances to the distribution of property among the issue of a
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deceased person. The rule is that surviving issue of a deceased 
child represent their parent and take his share. (As to the circum
stances in which the rule applies, see paragraph 43 infra).

6. Section 5 provides that, where two or more persons die in 
circumstances making it uncertain which of them survived the 
other, they shall, for the purpose of the distribution of their pro
perty, be deemed to have died simultaneously. At present, there 
is no legal presumption as to the order in which deaths take place 
in such cases and this gives rise to inconvenience and uncertainty 
when it comes to determining rights of succession to the property 
of the deceased, particularly where the deceased were husband 
and wife. The proposed rule is taken from the German Civil Code 
—Article 20, as amended in 1951. There is a similar rule in 
Article 32 of the Swiss Civil Code. (Cp. section 184 of the English 
Law of Property Act, 1925, which provides that the younger 
person shall be deemed to have survived the elder. That section 
was amended by the English Intestates’ Estates Act, 1952, in so far 
as it applied to the deaths of a husband and wife, where the elder of 
the two was intestate).

7. Section 6 provides for the jurisdiction of the courts in matters 
arising under the proposed Act. Subsection (1) provides that 
jurisdiction in all such matters may be exercised by the High 
Court. Subsection (2) defines the jurisdiction of the Circuit Court. 
Subsection (3) increases the monetary limits on the jurisdiction of 
the Circuit Court from £2,000 to £5,000, in respect of personal 
estate, and from a rateable valuation of £60 to a rateable valuation 
of £100, in respect of real estate.

8. Section 8 provides for the repeals mentioned in the Second 
Schedule. A total of seventy-four enactments, the earliest of 
which dates from 1226, will be repealed in whole or in part.

9. Section 9 specifies certain matters which are not to be affected 
by the proposed Act. Subsection (I) provides that nothing in the 
Act is to affect existing statutory provisions dispensing with 
probate or administration as respects personal estate (other than 
leaseholds). There are a number of enactments which, for various 
purposes, provide that it shall not be necessary to insist upon a 
grant of representation being produced when payments of small 
amounts, generally under £100, are being made to the representa
tives or dependants of deceased persons. One such provision is 
contained in section 27 of the Industrial and Provident Societies 
Act, 1893. Subsection (2) provides that, subject to section 118, 
nothing in the Act shall affect death duties on real estate or the 
remedies for the recovery of such duties. (See also section 118 and 
paragraph 8 of Part II of the First Schedule). Subsection (3) 
provides that, except where otherwise indicated, the provisions of 
the proposed Act shall no<t apply to the estate of any person dying 
before the commencement of the Act. Under subsection (4), the 
provisions of the Act will apply to the will of every person who 
dies after the commencement of the Act, irrespective of when the 
will was made.

m—PART II OF THE BILL 
Devolution op Real and Personal Estate on Death

10. This Part (sections 10 to IS) deals with the devolution of 
property on death.

11. Section 10 provides that all property, both real and personal, 
of a deceased person shall, as under existing law, devolve on his 
personal representatives.

12. Section 11 provides for the abolition of primogeniture, 
dower, tenancy by the curtesy and all other feudal rules and 
canons of descent applicable to real estate, except in so far as 
they apply to the descent of an estate tail. Provision is also made 
for the abolition of escheat to the State, which will be replaced 
under section 73, by the right of the State, in default of next-of-kin^

2



to take all the property of an intestate as ultimate intestate 
successor.

13. Section 13 provides that, where a person dies intestate, or 
dies testate but leaving no executors, his estate shall, until admini
stration is granted, vest in the President of the High Court who, 
for this purpose, shall be a corporation sole. It is a fundamental 
principle of the law of property that the ownership should at all 
times lie in somebody and not in vacuo. (Cp. section 13 of the 
Administration of Estates Act, 1959).

14. Section 14 aims at eliminating still further the distinction 
between realty and personalty. The term “ estate ”, in relation to 
a deceased person, is to include both real and personal estate.

IV— PART III OF THE BILL 
Executors and Administrators

15. This Part (sections 16 to 25) deals with executors and admini
strators and, in the main, provides for the re-enactment of the 
existing law. New provisions are contained in sections 18, 19, 20 
and 25.

16. Section 18 provides that withdrawal of a renunciation by a 
renouncing executor shall be without prejudice to previous dealings 
of and notices to any other personal representatives.

17. Section 19 proposes to abolish the principle that an executor 
of a sole or last surviving executor represents the original testator. 
In future, when a sole or last surviving executor dies, the repre
sentation of the testator’s estate will be granted by the court in the 
form of administration with the will annexed. (Cp. section 11 of 
the Administration of Estates Act, 1959). The order of priority 
of persons entitled to administration in such circumstances will be 
determined by rules of the High Court under section 27 (3).

18. Section 20 provides that proving executors may exercise all 
the powers which are by law conferred on the personal representa
tive.

19. Section 25 provides that a conveyance to a purchaser by a 
person to whom representation has been granted shall be valid 
notwithstanding any subsequent revocation or variation of the 
representation.

V— PART IV OF THE BILL 
Grants of Representation

20. This Part (sections 26 to 44) provides for the amendment and 
consolidation of the law relating to the issue of grants of 
representation.

21. Section 27 relates to the issue of grants of administration 
and provides that the order in which persons are to be entitled to 
a grant of administration shall be regulated by rules of the High 
Court. In granting administration the High Court will ordinarily 
be bound by these rules (subsection (3)), but it will have a dis
cretion to depart from the rules where special circumstances so 
warrant (subsection (4)).

22. Section 30 provides for the issue of grants of representation 
to trust corporations. (Cp. the Bodies Corporate (Executors and 
Administrators) Act, 1928).

23. Section 35 deals with applications for the grant or revocation 
of representation. Subsection (1) provides that an application may 
be made either to the Probate Office or to the district probate 
registry for the district where the deceased lived at the time of his 
death. Subsection (2) provides that an application may be made 
either in person or through a solicitor. The right to make a 
personal application was first granted under Probate Rules made 
in 1879 and is at present provided for in the Rules of the Superior 
Courts (S.I. No. 72 of 1962)—Order 79, rule 3 and Order 80, 
rule 3.
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VI—PART V OF THE BILL 
Administration of Assets

24. This Part {sections 45 to 65) deals with the administration 
of the assets of deceased persons and continues the process of the 
assimilation of the law relating to realty and personalty by pro
viding that real and personal estate shall be administered in 
the same way.

25. Section 45 provides that all the property of a deceased 
person shall be available for the payment of his debts and to 
satisfy any legal right under section 111.

26. Section 46 deals with the order of application of assets for 
the payment of the debts of the deceased and any legal right. In
solvent estates are to be administered according to the bankruptcy 
rules (subsection (1) and Part 1 of the First Schedule). In such 
cases the present right of retainer of a personal representative is to 
be abolished (subsection (2)). A new order is provided for the appli
cation of assets in the case of solvent estates (subsection {3) and 
Part II of the First Schedule). This new order will be simpler 
than that under existing law and will be common to both realty 
and personalty.

27. Section 47 provides that any property of a deceased person 
which, at the time of his death, is charged with the payment of 
money shall be primarily liable for the payment of the charge. 
This proposal involves the extension to all property of the pro
visions of the Real Estate Charges Act, 1854 (Locke King’s Act) 
and amending Acts of 1867 and 1877, which are at present 
applicable only to realty.

28. Section 49 proposes to re-enact, with amendments, section 29 
of the Law of Property Amendment Act, 1859 (Lord St. Leonards’ 
Act). The personal representatives of a deceased person are under 
a strict obligation to pay the debts of the deceased, and the mere 
want of notice of a claim against the estate will not excuse them 
from paying or satisfying the claim, provided the assets are suffi
cient for the purpose. This is so even where, in ignorance of the 
existence of the claim and acting in good faith, the personal repre
sentatives distribute the assets amongst the beneficiaries. In miti
gation of this position, section 29 of the Act of 1859 provides that, 
where personal representatives have issued such notices to creditors 
as would have been given by a court of competent jurisdiction in 
an administration suit, they may, after the expiry of the period 
specified in the notice, distribute the assets without regard to any 
claims of which they have not then received notice. Personal 
representatives acting under this provision enjoy the same pro
tection as if they had administered the estate under an order of 
the court. The provision does not, however, apply in relation to 
real estate, and the purpose of section 49 of the Bill is to apply 
the provision to all assets, both real and personal, comprised in an 
estate.

29. Section 50 deals with the powers of personal representatives 
to sell the estate of the deceased person for the purpose of paying 
his debts and distributing his estate among the persons entitled 
thereto. The section re-enacts the existing law.

30. Section 51 deals with the protection of purchasers. Sub
section (1) provides that a purchaser who buys from the personal 
representatives of a deceased person shall be entitled to hold the 
property freed and discharged from the debts and liabilities of the 
deceased and from the claims of the beneficiaries. The subsection re
enacts the existing law. Subsection {2) clarifies the existing law in 
regard to the position of a purchaser who buys property (other than 
registered land) from a person to whom it has been transferred by 
personal representatives. The subsection provides that such a pur
chaser is entitled to hold the property freed and discharged from the 
claims of the creditors of the deceased and from any claims by bene
ficiaries. There is, thus, no obligation on the purchaser to satisfy
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himself that the person from whom he is buying is, in fact, the 
person entitled to have received the property on the death of the 
previous owner. It is to be noted that “ purchaser ”, as defined in 
section 3 (1), means a person who in good faith acquires property 
for valuable consideration; and “ valuable consideration ” means 
consideration in money or money’s worth.

31. Sections 52, 53 and 54 deal with the powers of personal 
representatives to make assents or transfers vesting land comprised 
in the estate of a deceased person in the persons entitled thereto. 
These sections provide, in the main, for the re-enactment of the 
existing law, but subsection (5) of section 53 introduces an impor
tant new provision to the effect that an assent or conveyance of 
unregistered land by a personal representative shall, in favour 
of a purchaser, be conclusive evidence that the person in whose 
favour the assent or conveyance was made was, in fact, the 
person entitled to have the land vested in him. Thus, where a 
purchaser buys land from a vendor who is a beneficiary, he will no 
longer be obliged to concern himself with the terms of the will or 
of the intestacy under which the vendor acquired the property, 
but need only see to it that the land was vested in the vendor by 
the personal representatives of the previous owner. For this pur
pose the purchaser must inspect the relevant grant of representa
tion and the vesting assent or transfer executed by the personal 
representatives. Subsection (2) of section 54 amends section 61 of 
the Registration of Title Act, 1964, so as to make it clear that the 
will is no longer in any circumstances a document of title to 
registered land and that the Registrar of Titles has no responsibility 
for examining the will of a deceased owner in order to satisfy him
self that its terms are being properly interpreted and implemented.

32. Section 55 proposes to confer on personal representatives a 
new power to appropriate any part of the estate of a deceased 
person in or towards satisfaction of any share therein. The 
exercise of this power is subject to certain safeguards to pro
tect the interests of persons having an interest in the estate.

33. Section 56 is a new provision. It proposes to give to the 
surviving spouse of a deceased person the right to require appro
priation of the family dwelling and household chattels in satisfac
tion of his or her share and of the shares of any infant children 
for whom the surviving spouse is a trustee (subsections (1), (2) 
and (3)). It will be the duty of the personal representatives to 
notify a surviving spouse in writing of his or her rights under the 
section; and the spouse will have a period of six months from the 
receipt of the written notification or one year from the first taking 
out of representation, whichever last expires, within which to 
exercise the rights (subsections (4) and (5) (a)). In relation to 
certain types of dwellings, the right to require appropriation will 
be subject to the authorisation of the court (subsections (5) (b) and 
(6)). Where the dwelling and household chattels are worth more 
than the share to which the spouse is entitled, he or she will, in the 
ordinary way, have to make up the balance in cash in order to 
exercise the option (subsection (9)). However, in certain circum
stances the spouse will be entitled to apply to the court to have the 
dwelling and household chattels appropriated either (i) without 
the payment of money necessary to make up the difference between 
the share and the value of the property or (ii) subject to the pay
ment of such amount as the court may consider reasonable (sub
section (10)). The court will be empowered to order that appro
priation be so made if it is of opinion that hardship would other
wise be caused to the spouse or to the spouse and any infant for 
whom the spouse is a trustee. Where appropriation is ordered by 
the court, the court will be able to make such further order in 
relation to the administration of the remainder of the estate, if 
any, as may appear to the court to be equitable. The purpose of 
this additional power is to enable the court not alone to appropriate 
the dwelling and household chattels but also to deal with any 
consequential problems that may arise, thus avoiding the need for 
an administration suit where legacies to persons other than the
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spouse may have to abate in consequence of the appropriation. Pro
ceedings under the section are to be heard in chambers (subsec
tion (11)).

34. Section 57 proposes that, where an infant is entitled to a 
share in the estate of a deceased person and there are no trustees, 
the personal representatives (or a trust corporation or any two or 
more persons appointed by the personal representatives) shall be 
trustees of that share.

35. Section 58 provides that the aforementioned trustees shall 
have full powers (without recourse to the court) to apply the 
share, or the income therefrom, for the advancement or benefit of 
the infant during minority. These powers will also be exercisable 
by a spouse as trustee of property appropriated in accordance with 
section 56 in satisfaction of the share of an infant.

36. Section 59 clarifies and restates the existing law relating to 
the right of creditors and beneficiaries to follow the property of 
a deceased person into the hands of anybody other than a 
purchaser.

37. Section 60 provides for the conferring on personal repre
sentatives of new powers of dealing with the estate of the 
deceased. The first two subsections deal mainly with powers of 
leasing, concerning which the existing law is unsatisfactory. Sub
section (3) confers an express power to raise money for the pay
ment of debts and for repairs, improvements, etc. Subsection (8) 
confers a number of miscellaneous powers which are of practical 
importance. The proposed powers are somewhat wider than those 
which personal representatives have at present under section 21 of 
the Trustee Act, 1893. Subsection (9) provides that nothing in the 
section is to prejudice any powers which a testator may have 
expressly conferred on his personal representatives by his will. 
Furthermore, the subsection will allow the testator, if he so wishes, 
to limit or withdraw any of the powers which the section confers 
on personal representatives.

38. Section 61 provides for a statement of the principle (which 
underlies various other provisions of the Bill) that a purchaser 
from personal representatives shall be entitled to assume that the 
personal representatives are acting correctly and within their 
powers.

39. Section 63 provides for the enlargement and statement in 
statutory form of the doctrine of advancement, i.e. the bringing 
into hotch-pot, or the requirement that children must bring into 
account any money or property they have received from the 
deceased in his lifetime by way of advancement or upon marriage, 
if they wish to share in the distribution of the estate. The en
larged doctrine will apply not only to shares on intestacy but also 
to shares under a will, thus embodying the present rule against 
double portions, which is, in essence, the same as the doctrine of 
advancement.

40. Section 65 relates to cases where administration is granted 
on behalf of the State. The first two subsections are largely a 
re-enactment of the existing law. Subsection '(3) is new and 
relates to the situation where a grant of administration is issued 
to the Chief State Solicitor on behalf of the State and, sub
sequently, the person holding that office ceases to do so. The 
subsection provides that, in such a case, the person who succeeds 
to the office will become administrator in his predecessor’s place 
without having to take out a fresh grant.

VII—PART VI OF THE BILL 
Distribution on Intestacy

41. This Part (sections 66 to 75) provides for the introduction 
of new rules for distribution on intestacy. These rules will be 
applicable to all property, both real and personal. Appendix A 
to this Memorandum compares the existing and the proposed new
rules.
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42. Section 66 is an introductory section. It is to be noted that 
distribution on partial intestacy will be subject to any legal right 
under Part IX (sections 112 and 115).

43. Section 67 provides for the shares of a surviving spouse and 
issue. Where both spouse and issue survive, the spouse will take 
two thirds of the estate, and the issue will take the remainder. 
If there is a surviving spouse but no issue, the spouse will take 
the whole estate. Conversely, if there are surviving issue but no 
spouse, the issue will take the whole estate. Distribution among 
issue will be in equal shares if all the issue are in equal degree of 
relationship to the deceased; otherwise it will be per stirpes.

44. Section 68 provides for the case where the intestate dies 
leaving neither spouse nor issue, but leaving one or both of his 
parents. If both parents survive, the estate will be distributed 
between them. If only one parent survives, that parent will take 
the whole estate.

45. Section 69 provides that, if an intestate, dies, leaving neither1 
spouse nor issue nor parent, his estate shall be distributed betweeni 
his brothers and sisters in equal shares. If a brother or sister does 
not survive the intestate, the surviving children of that brother 
or sister will, where any other brother or sister survives, 
represent their parent and take his or her share. If the intestate 
leaves neither spouse nor issue nor parent nor brother nor sister, 
his estate will be distributed in equal shares among the children of 
his brothers and sisters, and not per stirpes. No change is being 
made in the existing law.

46. Section 70 provides that in all other cases the estate of the 
intestate shall be distributed in equal shares among his next-of-kin.

47. Section 71 contains the rules for the ascertainment of next- 
of-kin.

48. Section 72 proposes that relatives of the half-blood shall 
share equally with relatives of the whole-blood. Under existing 
law, relatives of the whole-blood have preference as regards suc
cession to real estate, but, in the distribution of personalty, 
relatives of the whole-blood and of the half-blood rank equally.

49. Section 73 provides that, in default of next-of-kin, the estate 
shall pass to the State as ultimate intestate successor (subsection 
(1). The right of the State under this subsection replaces the 
present rules of forfeiture by way of escheat and bona vacantia. 
Subsection (2) provides that the Minister for Finance may waive 
the right of the State under the section. Subsection (3) will enable 
the Minister for Finance to disclaim certain land to which the 
State acquires a right as ultimate intestate successor.

50. Section 74 provides that, where a person leaves a will dis
posing of part only of his property, the residue of the estate shall 
pass to the persons entitled on his intestacy.

51. Section 75, dealing with the construction of references to 
any Statutes of Distribution, is consequential on the other pro
visions in this Part.

VIII—PART VH OF THE BILL 
Wills

52. This Part (sections 76 to 100) provides for the amendment 
and consolidation of the existing statutory law relating to wills. 
The principal amendments proposed are contained in sections 77, 
85, 89, 90, 95, 98 and 99.

53. Section 77 proposes that a person who has reached the age 
of 18 years, or is or has been married, and who is of sound dis
posing mind may make a valid will. Under existing law no person 
who is under 21 years of age may ordinarily make a valid will. 
Exceptions are made for soldiers in actual military service and 
mariners or seamen who are at sea. These exceptions are not
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being re-enacted. However, the provision in section 7 (7) of the 
Guardianship of Infants Act, 1964, allowing a person under the 
statutory age limit to appoint a guardian by will is being re
enacted.

54. Section 85 introduces an important change in subsection (1), 
which provides that a will shall not be revoked by the subsequent 
marriage of the testator if the will was made in contemplation of 
that particular marriage, whether so expressed in the will or not.

55. Section 89 provides for re-enactment of the rule that a will 
speaks from the death of the testator unless a contrary intention 
appears from the will. The rule is, however, widened in scope so 
as to overrule Wild’s Case (1599) 6 Co. Rep. 16b. This case, which 
has survived for almost 400 years, determines the effect of a de
vise of land to “ A and his children If A has no children when 
the will is made, he takes an estate tail, even if children are 
bom before the testator’s death. “ Children ” is thus construed 
as a word of limitation. On the other hand, if A has children living 
(and not merely en ventre sa mere) when the will is made, the 
word “ children ” is treated as a word of purchase and A takes 
jointly with all his children living at the testator’s death. The 
peculiarity of Wild’s Case is that it has continued to obey the old 
principle that the time of making the will is the significant time, 
even after the modern rule that the will speaks from death was 
adopted (in 1837) for other forms of gift. Under section 89 the 
position will be that the size of the estate taken by A will be 
determined in the lighft of whether he has children living at the 
time of the testator’s death. Taken in conjunction with section 95, 
the effect of the section will be that, if A has children living at the 
testator’s death, A will take the devise jointly with the children. 
If there are no children living at that time, A will take an estate 
in fee simple or whatever estate the testator had power to transmit.

56. Section 90 provides that extrinsic evidence shall be admis
sible to show the intention of the testator and to assist in the con
struction of, or to explain a contradiction in, a will. At present, 
extrinsic evidence of a testator’s intention is, in general, inadmis
sible, although there are exceptions to this rule.

57. Section 95 provides that an estate tail in land may be 
created by will only by the use of the same words of limitation 
as would have to be used if a similar estate were being created 
by deed. This section will, inter alia, overrule Wild’s Case and 
also simplify the law. (See note on section 89).

58. Section 98 provides for the re-enactment of section 33 of the 
Wills Act, 1837, which operates to prevent the lapse of gifts to 
the testator’s children or other issue who die leaving issue living at 
the testator’s death. The existing section is, however, being ex
tended so as to apply to cases in which the gift to the children 
or issue is made by the exercise of a special power of appointment 
and also where the gift is made to the person concerned as a mem
ber of a class (e.g. a gift “ to all my children ”). Under existing 
law, membership of a class is ascertained at the testator’s death, 
so that those dying before the death fail to become members of the 
class.

59. Section 99 provides for the introduction of a new rule, taken 
from the German Civil Code, to the effect that, if a gift in a will 
admits of more than one interpretation, the interpretation accord
ing to which the gift will be operative is to be preferred.

IX—PART VIII OF THE BILL
Conflict of Laws relating to Testamentary Dispositions

60. This Part (sections 101 to 108) provides for the amendment 
of existing rules of international private law in this country 
relating to wills. The purpose of the proposed amend
ments is to enable this country to adhere to the Convention 
on the Conflicts of Laws relating to the form of Testamentary
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Dispositions, which was drawn up at the Hague in October, 1961, 
under the auspices of the Hague Conference on International 
Private Law. The provisions of Part VIII follow as closely as 
possible the wording of the Convention. It is proposed to repeal 
the Wills Act, 1861 (Lord Kingsdown’s Act) and the Domicile 
Act, 1861, which appear to be of imperfect application in this 
country, if, indeed, they apply at all.

61. Section 102 provides that a will shall be valid as regards 
form if the form complies with the internal law either of the place 
where the testator made it or of a nationality possessed by the 
testator (at the time when he made the will or at the time of his 
death) or of a place in which the testator had his domicile or his 
habitual residence (at the time when he made the will or at the 
time of his death) or, insofar as immovable property is concerned, 
of the place where the property is situated.

62. Section 103 relates to a will made on board a vessel or air
craft and provides that, without prejudice to section 102, such a 
will shall be valid as regards form if its form complies with the 
internal law of the place with which the vessel or aircraft has the 
most real connexion.

X—PART IX OF THE BILL
Legal Right of Testator’s Spouse and 

Provision bor Children

63. This Part (sections 109 to 119) introduces important new 
provisions designed (1) to give the surviving spouse of a testator 
a legal right to a share in his estate and (2) to allow the children 
of the testator to apply to the court to have just provision made 
for them out of the estate.

64. Section 109 provides that this Part shall apply where, after 
the commencement of the proposed Act, a person dies wholly or 
partially testate leaving a spouse or children.

65. Section 111 provides that, where a testator leaves a spouse 
and children, the spouse shall have a legal right to one-third of 
the estate. Where the testator leaves a spouse and no children, the 
spouse will have a right to one-half of the estate. Appendix B to 
this Memorandum compares the proposed shares of a spouse on 
intestacy and as a legal right.

66. Section 112 provides that the share as a legal right of the 
surviving spouse shall have priority over the shares of persons 
entitled under the will or on partial intestacy. By virtue of sub
section (2) of section 109, a legal right share will rank in priority 
after the rights of creditors of the deceased.

67. Section 113 will allow a spouse to renounce his or her legal 
right in writing, by ante-nuptial contract or during the marriage.

68. Section 114 provides that, where a devise or bequest to a 
spouse is expressed in a will to be in addition to the share of the 
spouse as a legal right, the testator shall be deemed to have made 
by the will a gift to the spouse consisting of (a) a sum equal to 
the value of the legal right share and (6) the property so devised 
or bequeathed (subsection (1)). In any other case, the devise or 
bequest will be deemed to have been intended by the testator to be 
in satisfaction of the legal right share of the spouse (subsection (2)). 
In either event, the spouse will have a right of election under 
section 115.

69. Section 115 provides that a surviving spouse shall be free to 
elect between a share as a legal right on the one hand and a devise 
or bequest (or a devise or bequest and/or an intestate share) on the 
other. A devise or bequest, in this context, means, in a case to which 
subsection (1) of section 114 applies, a gift deemed under that 
subsection to have been made by the will of the testator.
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70. Section 116 deals with the type of case where, before the 
commencement of the proposed Act, a testator has, during his life
time, made permanent provision for his spouse. The section provides 
that any such provision (other than periodical maintenance pay
ments made during the testator’s lifetime) shall be offset against 
the legal right share of the spouse. The value of the provision is to 
be reckoned as at the date on which it was made.

71. Section 117 provides that any child of a testator shall be 
entitled to apply to the court to have just provision made for him 
out of the estate. The ground of application will be that the testator 
has failed in his moral duty to make proper provision for the child, 
whether by his will or otherwise. The court will have to consider 
the application from the point of view of a prudent and just parent, 
taking into account the position of each of the testator’s children 
and any other circumstances which the court may consider of 
assistance in arriving at a decision that will be as fair as possible 
to the applicant and to the other children. Applications under the 
section will be heard in chambers and with the minimum of formality 
and expense. The court will not be permitted to make a provision 
for a child which will interfere with the legal right share of a 
surviving spouse; and it will be allowed to interfere with a devise 
or bequest to the spouse only in the case of a child who is the step
child of that spouse.

72. Section 118 proposes that property to which a person 
becomes entitled under this Part shall be required to bear its due 
proportion of the estate duty payable on the estate.

73. Section 119 proposes that proceedings in relation to this 
Part shall be heard in chambers.

XI—PART X OF THE BILL 
Unworthiness to Succeed and Disinheritance

74. This Part (sections 120 to 122) deals with grounds of un
worthiness to succeed and disinheritance.

75. Section 120 provides-----
(a) in subsection (1), that any sane person who has been guilty 

of the murder, attempted murder or manslaughter of 
another shall be precluded from taking any share in 
the estate of that other, except a share arising under a 
will made after the act constituting the offence, and 
shall not be entitled to make an application under 
section 117;

{b) in subsections (2) and (5), that a spouse against whom 
the deceased obtained a decree of divorce a mensa et 
thoro, a spouse who failed to comply with a decree of 
restitution of conjugal rights obtained by the deceased, 
and a spouse guilty of desertion for two years or more 
immediately prior to the deceased’s death, shall be 
precluded from taking any share in the estate of the 
deceased on intestacy or as a legal right;

<c) in subsection (4), that a person who has been found guilty 
of an offence against the deceased, or against the spouse 
or any child of the deceased, which is punishable by 
imprisonment for a maximum period of at least two 
years or by a more severe penalty, shall be precluded 
from taking any share in the estate of the deceased 
as a legal right or from making an application under 
section 117.

The first of these provisions restates the existing rule of public 
policy which precludes any person from benefiting from his own 
crime. The other provisions are new to the law and may be com
pared with the rules as to unworthiness and disinheritance in the 
French, German and Swiss Civil Codes.
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76. Section 121 provides that, if a deceased person has made 
any disposition of his property under which the beneficial owner
ship vests in possession within three years before his death or later 
(other than a testamentary disposition or a disposition to a 
purchaser) for the purpose of defeating or substantially 
diminishing the share of his spouse, whether as a legal right or 
on intestacy, or the intestate share of any of his children, or of 
leaving any of his children insufficiently provided for, the court, 
on application by or on behalf of the spouse or child, may order 
that the disposition shall, in whole or in part, be deemed to be a 
devise or bequest made by the deceased in his will and to have had 
no other effect. So far as a spouse is concerned, this will mean 
that the disposition will be reckoned as part of the estate out of 
which the spouse will be entitled to a legal right share. In the 
case of a child, the disposition will be included in the estate in 
respect of which the child will be entitled to bring an application 
under section 117. The court will have power to make such further 
order in relation to the disposition as may appear to be just and 
equitable having regard to all the circumstances. The court will 
not be able to interfere with a disposition made to the spouse 
of the disponer except on an application made by a child of the 
disponer who is not a child of the spouse. (Cp. section 117). In 
the case of a disposition made to a child of the disponer, the court 
will not be able to make an order under the section if the spouse 
was alive when the disposition was made and consented in writing 
to it. Provisions somewhat similar to those contained in this sec
tion are to be found in the French, German and Swiss Civil Codes.

77. Section 122 proposes that proceedings in relation to this Part 
shall be heard in chambers.

XII—PART XI OF THE BILL 

Limitation of Actions

78. This Part (sections 123 to 127) provides for miscellaneous 
amendments of the existing law in regard to limitation of actions 
in respect of the estates of deceased persons.

79. Section 123 re-enacts the existing law whereby a personal 
representative is not, as such, a trustee for the purposes of the 
Statute of Limitations.

80. Section 124 provides, in effect, that a bailiff may plead the 
Statute of Limitations against a person beneficially entitled to 
a share in the estate of a deceased person. This is a new pro
vision and overrules the decision in Rice v. Begley [1920] 1 I.R. 
243.

81. Section 125 provides that, where two or more persons bene
ficially entitled to a share or interest in land enter on the land, 
they will, for the purposes of the Statute of Limitations, do so 
as joint tenants, not only as against excluded persons but also as 
between themselves. Under existing law it would appear (although 
not all the Irish decisions are consistent) that next-of-kin who 
acquire title by possession do so as tenants in common in respect of 
their own shares and as joint tenants in respect of the shares of 
the excluded next-of-kin.

82. Section 126 provides for a reduction from twelve to six years 
in the limitation period for claims to the estate of a deceased 
person or to any share or interest therein.

83. Section 127 is a corollary to the previous section and pro
vides that the existing limitation period in the case of infants and 
lunatics—six years running from the date of the ceasing of the 
disability or death—shall be reduced to three years from such date.
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XIII—PART XII OF THE BILL
Provisions Relating to Probate Office and 

District Probate Registries

84. This Part (sections 128 to 131) provides for the consolida
tion of miscellaneous existing statutory provisions relating to the 
Probate Office and the district probate registries.

XIV—FIRST SCHEDULE TO THE BILL 

Rules as to Application of Assets

85. Pari I of this Schedule lays down the proposed rules accord
ing to which debts are to be paid out of the estate of a person 
who has died insolvent. The proposed rules are those for the time 
being in force under the law of bankruptcy and are also those at 
present followed in the case of administration of an insolvent 
estate by the court. In future, therefore, the same rules will apply 
whether the administration is by the court or by the personal 
representatives. The present right of retainer of a personal 
representative is to be abolished (section 46 (2) (a)).

86. Part II of the Schedule deals with the order of liability of 
assets for the payment of debts and any legal right out of the 
estate of a person who has died solvent. This order will apply only 
among the beneficiaries inter se, and creditors or a spouse entitled 
to a legal right will not be affected. (See subsection (5) of 
section 46 of the Bill). If a creditor applies an asset out of its 
order, the court will put things right for the beneficiaries by what 
is called “ marshalling ”, that is to say, the beneficiary whose 
property has been taken by the creditor will stand in the creditor’s 
place pro tanto as against any fund which, in the order of 
administration, is liable before his own. The order of liability set 
out in this Part may be altered by a testator in his will.

87. The existing rules as to the order of application of assets in 
payment of debts reflect the distinction between real and personal 
property which characterised the old feudal laws of succession. 
The proposed new rules will abolish this distinction and place 
realty and personalty on the same footing as assets for the pay
ment of the debts of the deceased.

XV—SECOND SCHEDULE TO THE BILL 

Repeals

88. This Schedule lists the repeals provided for by section 8. 
It is proposed to repeal, in whole or in part, seventy-four enact
ments (dating from 1226 to 1964) containing the existing statutory 
law relating to the administration of, and succession to, the 
property of deceased persons.

XVI—APPENDIXES



APPENDIX A

Comparison between existing and proposed Shares on
Intestacy

Relative surviving
Distributem of estate

Under existing rules Under proposed new rules

Husband and 
issue.

Husband takes whole estate. Husband takes two-thirds 
and issue take the re
mainder.

Wife and issue. Wife takes one-third and 
issue take two-thirds per 
stirpes.

Wife takes two-thirds and 
issue take the remainder.

Husband and no 
issue.

Husband takes whole estate. Husband takes whole estate.

Wife and no issue. Wife takes a first charge of 
£4,000 and one-half of 
remaining estate. The 
other half goes to the 
next-of-kin in equal shares 
or, if there are no next- 
of-kin, to the wife.

Wife takes whole estate.

Issue and no 
spouse.

Issue take whole estate per 
stirpes.

Issue take whole estate.

Father, mother, 
brothers and 
sisters.

Father takes whole estate. Each parent takes one-half.

Father, brothers 
and sisters.

Father takes whole estate. Father takes whole estate.

Mother, brothers 
and sisters.

All take in equal shares. 
Children of a deceased 
brother or sister take 
their parent's share.

Mother takes whole estate.

Brothers and 
sisters.

All take in equal shares. 
Children of a deceased 
brother or sister take 
their parent’s share.

All take in equal shares. 
Children of a deceased 
brother or sister take 
their parent’s share.

Nephews and 
nieces.

All take in equal shares. All take in equal shares.

Note : The existing rules are applicable only to personal property. The 
proposed new rules will apply to all property. At present, real estate descends 
to the heir-at-law (generally the eldest son) under the Inheritance Act, 1833. 
However, compulsorily registered land (comprising the bulk of rural land) is, 
by reason of Part IV of the Registration of Title Act, 1891, distributed as- 
personal property.

Under the proposed new rules, distribution among issue will be in equal shares 
if all the issue are in equal degree of relationship to the deceased ; otherwise it 
will be per stirpes.

APPENDIX B
Comparison between proposed Shares op Spouse on Intestacy 

and as a Legal Right

Relative surviving Intestate share Share as legal right

Spouse and issue. Spouse takes two-thirds of Spouse takes one-third of
estate. estate.

Spouse and no issue. Spouse takes whole estate. Spouse takes one-halffof 
estate.

An Roinn Dlx agus Cirt, 
Eanair, 1966
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