
AN BILLE UM CHEARTAS COIRIUIL, 1963 
CRIMINAL JUSTICE BILL, 1963

EXPLANATORY MEMORANDUM

1. Section 1 of the Bill abolishes the death penalty except for the 
following offences—

(a) treason;
(b) capital murder, namely,

(i) murder of a member of the Garda Siochana or prison
officer aeting in the course of his duty, or

(ii) murder done in the course or furtherance of offences
under sections 6, 7, 8 or 9 of the Offences Against 
the State Act, 1939 (these sections relate to offences 
involving usurpation of functions of government, 
obstruction of government, obstruction of the Presi
dent and interference with military or other 
employees of the State) or of the activities of an 
unlawful organisation within the meaning of para
graphs (a) to (e) of section 18 of the 1939 Act 
(i.e., an unlawful organisation using violent, 
criminal or other unlawful means to promote its 
objects), or

(iii) ‘ political * murder of a visiting head of State or a 
representative of a foreign government;

(c) offences for which the death penalty is already provided
by sections 124, 125, 127 and 128 of the Defence Act, 
1954 (capital offences by commanders when in action, 
capital offences by any person subject to military law 
in relation to the enemy, offences by prisoners-of-war 
who serve with or aid the enemy, and mutiny with 
violence).

2. Section 2 provides that in cases where the death penalty is 
abolished the penalty is to be penal servitude for life.

3. Under section 3, which is a procedural provision, capital 
murder will not be treated as a distinct offence from murder except 
in the circumstances indicated in subsections (1) to (4) of the 
section.

4. Section 4 abolishes the doctrine of constructive malice. Under 
this doctrine, as originally expressed, even an accidental killing 
while committing a felony—at any rate a felony involving violence 
—or while resisting an officer of justice or resisting or avoiding or 
preventing a lawful arrest or effecting or assisting an escape or 
rescue from legal custody, was murder and punishable as such. 
The scope of the doctrine has been narrowed by judicial decisions 
in the last hundred years and the precise extent of its present 
application is somewhat uncertain.

5. Sections 5 to 9 are consequential amendments of the law 
arising out of the abolition, by section 1 of the Bill, of the death 
penalty in certain cases. These include the deletion of the references 
to the death penalty in the Piracy Act, 1837, which made piracy 
with violence punishable by death, and in the Geneva Conventions 
Act, 1962, which provided the death penalty for grave breaches of 
the 1949 Geneva Conventions involving wilful killing of persons 
protected by the Conventions.

An Roinn Dli agus Cirt, 
luxl, 1963.
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