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DEFAMATION BILL, 1961

EXPLANATORY MEMORANDUM

1. The purpose of this Bill is to consolidate with amendments the 
several enactments relating to defamation. The substantive law 
of defamation is common law, and the legislative enactments are 
largely of a procedural nature. The statutes whicli are being 
consolidated cover the period from 1793 to 1891. Formerly, libels 
were generally prosecuted as criminal offences but nowadays prose
cutions are usually referable to cases of blasphemous, obscene and 
seditious libels. Proceedings for libel (which in theory remains a 
criminal offence in the main) are now brought by the party 
aggrieved on the civil side (as in slander) to recover damages.

2. Part I is formal. In section 2 “ newspaper” is defined so as 
to include periodicals published at intervals not exceeding thirty- 
six days. The effect of this definition is to extend to monthly 
publications the protection afforded newspapers by the Law of 
Libel Amendment Act of 1888. This definition does not apply to 
section 29 which provides for registration of proprietorship. Eleven 
statutes are being repealed.

3. Part II deals with criminal proceedings and does not make 
any changes of substance in the existing law. The Irish Statute 
of 1793, which gave authority to juries to find a general verdict of 
guilty or not guilty and limited the judicial power of direction 
formerly exercised, is being continued (section 5). The conditions 
on which a defendant on trial for libel may plead the truth of the 
matters alleged and that publication was for the public benefit are 
contained in section 6, which is exactly similar to the relevant 
provisions of the Libel Act, 1843. The defence provided by that 
Act for a defendant to prove that publication of the libel was 
made without his knowledge or authority, and was not due to any 
negligence on his part, is continued by section 7. Prosecutions 
against newspaper publishers and others responsible for such 
publications may not be instituted without leave of the High 
Court as at present and section 8 leaves this unchanged. Sections 
9 and 10 continue the law which enables the District Court (1) to 
receive certain evidence as to publication being for the public 
benefit and as to other matters, (2) to dismiss the case, and (3) to 
deal summarily with libels of a trivial character. Sections 11, 12 
and 13 place all punishment for criminal libels on a statutory 
basis and preserve the power of seizure after conviction in the 
case of blasphemous libels. At present, punishment is provided 
by statute for all cases except those of obscene libel and a first 
offence of blasphemous libel, where the common law punishment 
still applies. It is proposed to enact punishment by statute for 
these latter cases as well.

4. The principal amendments in Part III of the Bill affect civil 
proceedings for defamation. Defamation by spoken word con
stitutes slander and is libel when published in any permanent form.
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5. Wireless broadcasting, television and electrical recording 

techniques are defined in sections 14 and 15. A defamatory 
broadcast is to be treated as libel rather than slander so as to 
remove doubt on the point.



6. The re-enactment of the Slander of Women Act, 1891, in the 
same terms is made by section 16.

7. The Libel Acts, 1843 and 1845, enabled a defendant to give 
evidence in mitigation of damages that he offered an apology as 
soon as possible; and, in case the libel was contained in a news
paper, a defendant could plead absence of malice and gross 
negligence and the insertion of an apology; but any such plea 
has to be accompanied by a payment of a sum of money into 
Court. This is continued by sections 17 and 18.

8. Section 19 continues the existing law which grants privilege 
to fair and accurate reports in newspapers of proceedings publicly 
heard in the Courts when published contemporaneously. The 
privilege is being extended to broadcasts. The section will not 
cover the publication or broadcasting of any blasphemous or 
obscene matter.

9. Section 20 is designed to relieve a plaintiff from the existing 
onus of having to prove special damage, (i.e. actual pecuniary loss) 
in an action for words calculated to cause him damage in his trade 
or calling, when not spoken of him directly in that respect.

10. Slander of title is a false and malicious denial, whether 
spoken or in permanent form, of a person’s title to property; and 
slander of goods is a false and malicious depreciation in like 
manner, of the merchandise manufactured and sold by a person. 
In section 21, it is proposed to relieve a plaintiff from proving 
special damage in actions for slander of title, slander of goods, or 
other malicious falsehoods, whether spoken or in permanent form, 
where they are calculated to cause him pecuniary damage in his 
trade or calling and also where the false statements are in per
manent form only but are calculated to cause him personally 
pecuniary damage. The section will apply to a wareless broadcast.

11. Section 22 proposes, subject to compliance wdth its require
ments, that an offer of amends will afford a defence in cases of 
unintentional defamation. An offer of amends includes the pub
lication of a suitable correction and sufficient apology and, where 
appropriate, the notification of third parties that the words com
plained of are defamatory. The facts relied upon to show innocent 
publication must be deposed to promptly and cannot be supple
mented aftenvards. The section will afford no defence where 
malice is established, or where special damage can be proved, or 
where the publisher is not the author unless it is proved that the 
latter acted wdthout malice. If an offer of amends is accepted, 
and a question arises as to the steps to be taken in fulfilment 
thereof, provision is made for the court to determine the matter.

12. It is proposed in section 23 that a defence of justification 
(i.e. that the wrords alleged to be defamatory are true) will not fail 
if the words which the defendant does not prove to be true do not 
materially injure the plaintiff’s reputation having regard to the 
truth of the remaining matters proved.

13. Under section 24, the defence of fair comment will not fail 
because the truth of every allegation of fact, unimportant though 
it may be, is not proved if the expression of opinion is fair com
ment having regard to such facts as are proved.

14. Section 25 and Part I of the Second Schedule will give 
qualified privilege to newspapers and broadcasts in respect of fair 
and accurate reports of public proceedings in foreign legislatures, 
international organisations or conferences wath which the State or 
Government is connected, as well as public proceedings of the 
International Court of Justice or other tribunals deciding matters 
in dispute between states. Qualified privilege will also be given 
to fair and accurate reports of proceedings before foreign courts
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and copies of or extracts from public registers or notices issued by 
courts in the State and their officers. All these reports 
will be privileged without obligation to publish explanations or 
contradictions.

15. Section 25 and Part II of the Second Schedule will confer 
qualified privilege, subject to the obligation to publish an explana
tion or contradiction, in respect of the several matters set out in 
that Part. These matters comprise fair and accurate reports of 
decisions or findings of bodies formed in the State or the North 
for the promotion of art, science or learning, trade or professional 
bodies or sporting associations where such decisions relate to the 
members of such bodies. Also included are fair and accurate 
reports of proceedings at public meetings in the State or the North, 
which are held for a lawful purpose and related to a matter of 
public concern; of proceedings of local authorities, commissions, 
tribunals and local inquiries where the public or the press are not 
excluded. General meetings of public companies, summaries of 
notices issued by Government Departments, local authorities and 
the police authorities in the State or the North are also embraced in 
the provisions of Part II of the Second Schedule.

16. Section 26 will make lawful an agreement to indemnify any 
person against civil liability for libel unless at the time of publica
tion such person knows that the matter is defamatory and does 
not reasonably believe there is a good defence to an action brought 
upon it. The existing law is not free from doubt.

17. Under section 27, a defendant, in order to reduce damages, 
may give evidence that the plaintiff has already obtained com
pensation in respect of the same words or publication of words to 
the same effect. The section proposes to alter the common law 
rule to which an exception was made in the Law of Libel Amend
ment Act, 1888, in respect of libels in newspapers.

18. Section 28 enables actions in respect of the same libel to be 
consolidated so as to avoid multiple actions. Apportionment of 
damages is also provided for in such cases. The section extends 
section 5 of the Law of Libel Amendment Act, 1888, which is 
confined to actions for libel.

19. A separate registry of newspaper proprietors was established 
under the Newspaper Libel and Registration Act, 1881, the object 
of which was to enable the identity of the proprietors to be ascer
tained. The 1881 Act did not apply to newspapers owned by 
companies. Because of the Registration of Business Names Act, 
1916, some unincorporated proprietors of newspapers are registered 
under both the Act of 1881 and the Act of 1916. There has been 
an increase in the number of incorporated proprietors who are 
registered under the Companies Acts, 1908 to 1959. It is pro
posed in section 29 to dispense with the maintenance of the separate 
registry under the Act of 1881 so that all proprietors will be 
registered either under the Companies Acts or under the Registra
tion of Business Names Act. As the 1881 Act did not include 
publications appearing at intervals exceeding 26 days and thus 
excluded monthly publications, it is not proposed to extend the 
obligation to register in respect of these publications. Cp. defini
tion of “ newspaper ” in section 2 with the definition in section 
29 (5).

Roinn Dli agus Cirt 
Axbrean, 1961
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