
AN BILLE UM DHLITEANAS SIBHIALTA, 1960 
CIVIL LIABILITY BILL, 1960

As passed by both Houses of the Oireachtas

EXPLANATORY MEMORANDUM

1—PURPOSE OF THE BILL

1. The purpose of the Bill is (1) to amend and consolidate the 
law relating to the survival of causes of action on death, (2) to 
amend and declare the law concerning concurrent fault, (3) to 
re-enact, in the light of the foregoing, the existing statutory pro
visions in regard to damages for the benefit of the dependants of 
persons fatally injured, and (4) to make certain miscellaneous 
amendments in the law relating to wrongdoing. The Bill pro
poses to repeal a number of existing statutory enactments dealing 
with matters coming within the ambit of the Bill, including the 
Tortfeasors Act, 1951, and the Fatal Injuries Act, 1956.

II—PART I OF THE BILL 

Preliminary and General

2. Part I (sections 1 to 5) is the preliminary and general Part.

3. Section 1 provides for the short title and for the collective 
citation of the Air Navigation and Transport Acts. Part VI pro
poses to replace section 18 of the Air Navigation and Transport 
Act, 1936, and will accordingly be read with the existing Air 
Navigation and Transport Acts, 1936 to 1959.

4. Section 2 is the interpretation section. “ Concurrent wrongs ” 
means wrongs committed by persons in respect of which they are 
concurrent wrongdoers, and “ wrong ” will cover tort, breach of 
contract and breach of trust. “ Concurrent wrongdoers ” is de
fined later in section 11. “ Damage ” includes loss of property, 
loss of life and personal injury. “ Injured person tf means a 
person against whom a wrong is committed. It will not, of course, 
always be a person who suffers personal injury. The definition of 
“ personal injury ” follows that contained in section 2 (1) of the 
Statute of Limitations, 1957, and embraces any disease and any 
impairment of a person’s physical or mental condition. “ Liable ” 
covers unenforceable liability as, for instance, the liability as a 
concurrent wrongdoer of a person who damages the property of a 
deceased person before the executor obtains probate, or the 
liability of a diplomatic representative. “ Negligence ” is defined 
to include breach of statutory duty. Contributory negligence may 
itself consist of the breach of a statutory duty as well as of common 
law negligence, in the same way as contributory negligence is 
a defence to an action for breach of statutory duty as well as to 
an action for common law negligence. None of the other definitions 
in section 2 calls for special comment.

5. Section 3 is an adaptation section.



6. Section 4 provides, in subsection (1), that nothing in the Act 
shall affect any cause of action which accrued before the passing 
of the proposed Act. Subsection (2) contains certain other savings. 
Paragraph (a) follows section 6 (c) of the Tortfeasors Act, 1951. 
Paragraph (b) will ensure that the power of the court to stay 
proceedings which are an abuse of the process of the court will not 
be affected. Multiplicity of actions may be prevented by the court 
and actions may be consolidated under existing law. (See Order 
XLIX, r. 9, of the Rules of the Supreme Court, 1905, and section 5 
of the Law of Libel Amendment Act, 1888). In an extreme case 
where there are many concurrent tortfeasors and the plaintiff 
insists on suing them singly and successively for the sole purpose 
of vexation, the inherent power of the court to prevent abuse of 
its process is being continued. Part III of the Bill is designed to 
encourage parties to have all issues between them, whether of 
damages or contribution, settled in the one action. (See sections 
18,19,27, 29, 37 and 38).

7. Section 5 is the repeals section. The enactments proposed 
for repeal are being saved for causes of action accruing before the 
passing of the proposed Act. Any such action will therefore by 
reason of sections 4 and 5 fall to be determined under existing law, 
including that contained in the enactments listed for repeal in the 
Schedule.

Ill—PART II OF THE BILL 

Survival of Certain Causes of Action on Death

8. Part II of the Bill proposes to amend and consolidate the 
existing law dealing with the survival of causes of action on death. 
The rule that a personal action dies with the person was peculiar 
to the common law. (The maxim actio personalis rnoritur cum 
persona finds no place in Scots law). However, there w’as and is a 
series of personal actions to which the rule was not extended. In 
contract, claims in debt or for breach of contract or in respect of 
bonds, deeds, covenants and other obligations are unaffected by the 
death of the party, except in the case of actions for breach of 
promise to marry. However, the rule has a special application in the 
sphere of tort and it generally applies on the death of either party 
to claims for unliquidated damages for personal injuries, fraudu
lent misrepresentations, defamation and trespass to goods or land. 
Certain major statutory exceptions to the rule are contained in two 
ancient statutes of 1285 and 1830 applied to Ireland by Poynings’ 
Law (1495) and in section 31 of the Debtors (Ireland) Act, 1840. 
These enactments (the principal of w hich is section 31 of the 1840 
Act) give the personal representative tin* same right of action as 
the deceased would have had if alive in respect of trespass or 
injury to the real or personal estate of the deceased committed in 
his lifetime: in the case of realty, the injury must have been com
mitted within six months before the death and the action brought 
within one year after the death. An action may be maintained 
against the personal representative for any wrong committed by the 
deceased within six months before his death to the real or personal 
property of another, provided the action is taken within six months 
after the representative has taken out representation. The enact
ments of 1285, 1330 and 1840 (which apply only to injury to 
property and not to injury causing death) are listed for repeal in 
the Schedule to the Bill as is. in addition, an enactment dealing 
wdth the recovery of arrears of rent by an executor which was 
passed in 1634 by the old Irish Parliament and which was repealed 
so far as concerns the relationship of landlord and tenant by 
Deasy’s Act (the Landlord and Tenant Law Amendment Act, 
Ireland, 1860). Other exceptions to the rule actio personalis 
rnoritur cum persona arc to be found in section 117 of the Road 
Traffic Act, 1961 (extension of personal liability for negligent 
driving), in section 23 of the Air Navigation and Transport Act, 
1936 (survival of causes of action in respect of loss or damage 
caused by aircraft to persons or property on land or water), and in 
section 6 (survival of cause of action on death of person liable) of
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the Fatal Injuries Act, 1956 (an Act replacing earlier Acts dating 
back to 1846 and providing for damages for the benefit of the 
members of the family of any person killed by the wrongful act, 
neglect or default of another). The aforementioned enactments 
are also being repealed in the Schedule.

9. Section 6 of the Bill defines “ excepted cause of action ” as 
(o) an action for breach of promise to marry or for defamation or 
for seduction or for inducing one spouse to leave or remain apart 
from the other or for criminal conversation or (b) a claim under 
the Workmen’s Compensation Act, 1934. The actions specified in 
(a) are purely personal actions in which the presence of the 
plaintiff or the defendant may be of prime importance. No change 
in the existing law is being proposed except possibly in the case 
of an action for breach of promise to marry. On one view it would 
appear that such an action will survive against the estate of the 
promisor if there be special damage. This, however, has been 
seriously doubted. (See per Swinfen Eady L.J. in Quirke v. 
Thomas [1916] 1 K.B. 516, 526-27). As regards (&), claims under 
the Workmen’s Compensation Act are seperatelv covered in sections
8 (1) and 22 of that Act.

10. Section 7 provides for the survival of causes of action 
vested in a deceased person. The damages recoverable will not 
include exemplary damages, or damages for pain or suffering or 
personal injury or for loss or diminution of expectation of life or 
happiness. (As to loss or diminution of expectation of life or 
happiness, sec Benharn v. Gambling [1941] A.C. 157). In the 
case of a death, damages are to be calculated without reference 
to any gain or loss to the estate, but a sum in respect of 
funeral expenses may be allowed. Though subsection (4) 
proposes that the rights conferred by the section are to be in 
addition to the rights conferred on the dependants of the deceased 
by Part III of the Air Navigation and Transport Act, 1936, and 
by Part IV of the proposed Act, two sets of damages 
will not be recoverable in a death ease. In assessing damages 
for the benefit of the dependants of a deceased person account 
will be taken of damages that may be or may have been awarded 
under section 7. (See Davies v. Potvell Duffryn Associated 
Collieries, Ltd. [1942] A.C. 601). Section 7 contains no special 
limitation provision. The appropriate period, therefore, will be 
that specified in the Statute of Limitations, 1957, for the parti
cular cause of action in question and it will run from the accrual 
of the cause of action as if no death had occurred.

11. Section 8 provides for causes of action subsisting against a 
deceased person. Subsection (2) will cover a ease where the wrong
doer dies before or at the same time as the damage is suffered. 
For instance, where there is a disturbance of a right of support, an 
action will lie against the estate of the wrongdoer even though he 
dies after the withdrawal of the support but before the damage 
occurs. ‘ The wrong consists not in withdrawing the support 
which the dominant tenement is receiving but in doing damage 
by means of such withdrawal ’— Backhouse v. Bonomi (1861)
9 H.L.C. 503.

12. Section 9 contains the limitation provisions in respect of 
all causes of action whether in tort or contract or otherwise sub
sisting against a deceased person. Proceedings against the deceased 
must be pending at the date of death, having been commenced 
within the relevant period of limitation, or proceedings must be 
taken within the relevant period or within a period of two years 
of the death whichever period first expires. It is to be noted that 
the provision as to proceedings, other than pending proceedings, in 
section 40 of the Debtors (Ireland) Act, 1840, requiring that the 
injury “ shall have been committed within six calendar months 
before such person’s death ” is not being repeated. Furthermore, 
the section is so worded as to avoid any implication that the 
relevant period and the particular period of two years prescribed 
in the section are not complementary. (See Airey v. Airey [1959] 
2 All E.R. 59, 62 and 571).
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13. Section 10 makes provision for cases where the deceased 
person’s estate against which proceedings are being taken is in
solvent. The liability is to be a debt provable in the administration 
of the estate, notwithstanding that it is a demand for unliquidated 
damages that, apart from the section, would not be provable against 
an insolvent estate unless the demand arose out of a contract or 
promise. The section is a general section and will apply to pro
ceedings no matter whether they are maintainable at common law 
or by virtue of section 8. There are certain causes of action in tort 
or akin to tort actions which it has been said survive under 
common law. (See Phillips v. Homfray (1888) 24 Ch. D. 439 and 
Bradshaw’s Case (1875) L.R. 10 C.P. 189). (See also section 61 of 
the Bill).

IV—PART III OF THE BILL 
Concurrent Fault

14. Part III of the Bill deals with concurrent fault—the liability 
of concurrent wrongdoers, contribution between concurrent wrong
doers and contributory negligence. It is proposed not alone to 
amend the existing law but also to clarify and restate it. In other 
words, it is proposed to codify the law. This will represent the 
first attempt at codification in the sphere of tort in any of the 
common law jurisdictions. Part III follows the measure sug
gested by Dr Glanville Williams in his Joint Torts and Contri
butory Negligence (London, 1951). Dr Williams’s proposals are 
based on a study of the law in Britain, Canada and this country 
and also on the pioneer work, Legislative Loss Distribution in 
Negligence Actions (Chicago, 1936) by Professor Charles Gregory 
of the United States.

Chapter I

Liability of concurrent wrongdoers
15. Section 11 defines concurrent wrongdoers. Certain technical 

distinctions between joint and several concurrent tortfeasors are 
being abolished. Two or more tortfeasors are in law joint tort
feasors or joint concurrent tortfeasors (o) where one is the prin
cipal of or vicariously responsible for the other, e.g. master and 
servant, or (b) where a duty imposed jointly upon them is not per
formed, or (c) where there is concerted action between them to a 
common end. Several concurrent tortfeasors are tortfeasors whose 
acts concur to produce a single damage, e.g. two negligent motorists 
who between them injure a pedestrian or a passenger in one 
of the cars. The same terminology used in regard to tortfeasors 
is also applicable to other civil wrongdoers such as those who 
commit breaches of contract or trust. At present, release of or 
accord with one joint tortfeasor discharges all, but this rule does 
not apply to several concurrent tortfeasors. Where joint tort
feasors are sued together only one judgment may be given against 
them and damages cannot be severed. The first part of this latter 
rule does not apply to several concurrent tortfeasors and the 
second part may as to such tortfeasors be waived by the plaintiff. 
Prior to the Tortfeasors Act, 1951, judgment against one joint tort
feasor barred the action against the others, but this is no longer so 
by reason of section 2 of that Act. Moreover, though joint tort
feasors could, at common law, always be joined as co-defendants, 
the joinder of several concurrent tortfeasors has only been possible 
since the making of Order XVI, r. 4, of the Rules of the Supreme 
Court, 1905.

Under subsection (1) concurrent wrongdoers will be those 
“ responsible ” for the same damage. However, though ‘ respon
sible ’ for the same damage they will not always be ‘ liable ’ in 
solidum, i.e. ‘ liable ’ for the whole damage. They will not be 
liable in solidum where the plaintiff is guilty of contributory negli
gence (section 38) or in the case of proprietary loss caused by col
lisions at sea (section 46 (1)). In deciding whether persons arc 
concurrent wrongdoers or not it will be immaterial whether the
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wrongs are contemporaneous or successive—subsection (2) (c). 
For instance, where a breach of statutory duty by an employer 
(A) in the provision of unsafe working apparatus is followed by the 
negligence of a workman (B) in operating the apparatus so that a 
fellow'-workman (C) is injured, A and B are several concurrent 
tortfeasors in respect of C’s damage.

Subsection (3) will make two or more persons who are at fault 
concurrent wrongdoers where one or more of them caused damage 
but it is not possible to say which. The subsection will cover the 
situation which arose in the classic case of Cook v Lewis [1951] 
S.C.R. 830 in which the Canadian Supreme Court took the view' 
that the law* was as now proposed in the subsection.

Subsection (4) is designed to clarify a difficulty in the existing 
law of libel. It is proposed that, where there is a joint libel in 
circumstances normally protected by qualified privilege or fair 
comment, the malice of one party shall not defeat the defence of 
the other, unless that other is, for instance, the master of the first. 
The idea is that each defendant’s position will be considered 
separately, so that if one defendant can prove privilege or fair 
comment he will be exculpated, and not deemed to be a tortfeasor 
even though he has a successful defence. The provision in the 
subsection may be compared with the analogous provisions in 
section 14 (4) and (5) in regard to punitive damages against one 
of concurrent tortfeasors and also with the provision in section 
14 (6) in regard to one of concurrent tortfeasors wiio would have 
been entitled to a mitigation of damages had he been a single 
tortfeasor.

Subsection (5) seeks to protect defendants against having to 
pay damages twice over for what is substantially the same damage 
to the plaintiff’s reputation or property. This may have been the 
intention of section 5 of the Law of Libel Amendment Act, 1888, 
providing for the consolidation of actions for libel and for the 
apportionment of damages. However, the intention, if such there 
was, is not expressed in a section that has been found difficult to 
interpret and that has become redundant since the development 
of a general power of consolidation of actions under Order XLIX, 
r. 9, of the Rules of the Supreme Court, 1905, and of a general 
right to contribution under sections 4 and 5 of the Tortfeasors Act, 
1951. The present subsection is meant to replace the 1888 Act 
section, which is listed for repeal in the Schedule. By enabling 
the court to find wrongdoers to be concurrent wrongdoers the sub
section will allow contribution, whereas section 5 of the 1888 Act 
though providing for apportionment does not expressly allow for 
contribution. Also, the present subsection extends to slander and 
injurious falsehood, whereas the 1888 Act section is confined to 
libel.

Subsection (6) will have the effect that, where a special period 
of limitation is prescribed for a particular tort, e.g. the period of 
three years prescribed for personal injuries in section 11 (2) (6) 
of the Statute of Limitations, 1957, the sj>ecial period will apply 
also to an action for conspiracy to commit that tort. This is a 
casus omissus from the 1957 Act.

16. Section 12 deals w ith the extent of the liability of concurrent 
wrongdoers. Subject to section 14 (acceptance by plaintiff of 
apportionment of his damages), section 38 (contributory negligence 
by plaintiff) and section 46 (collisions at sea), each concurrent 
wrongdoer will be liable for the whole damage. This is in accord
ance with the common law rule that concurrent tortfeasors, unlike 
other tortfeasors, are liable in solidum to an innocent plaintiff, 
and this irrespective of whether the concurrence is joint or merely 
several. This rule is preserved in section 4 (4) of the Tortfeasors 
Act, 1951.

Subsections (2) and (5) declare the existing law in regard to 
two or more persons who are not concurrent wrongdoers. Parties 
are not concurrent wrongdoers, whether joint or several, where 
there is no concerted action and their acts cause different items of
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damage, e.g. where dogs belonging to different owners make 
separate incursions and worry sheep. In such a case there is no 
liability in solidum: each party is liable severally for the damage 
he causes and is not liable for the damage caused by the other. 
The plaintiff’s total damage must therefore be apportioned between 
the defendants; and, if the true proportions cannot be determined, 
there must be equal apportionment. The problem arises in a 
nuisance case where, say, the noise caused by one party would 
be bearable and not unreasonable were it not added to the noise 
caused by another party. Both parties will be liable.

17. Section 13, which proposes that an action may be brought 
against all of concurrent wrongdoers or against any of them 
without joining the other or others, is largely declaratory of the 
existing law for tortfeasors but is largely legislative for contrac
tors and trustees. Although the plaintiff need not join all the 
concurrent wrongdoers, any wrongdoer sued may, under section 27
(i), by serving a third-party notice claim contribution from a 
fellow concurrent wrongdoer in the same action. One of the 
objects of this Part of the Bill is that all matters will as far as 
possible and practicable be litigated in the one action. (See 
sections 18, 19, 27, 29, 37 and 38).

18. Section 14 is designed to clarify and amend the law in regard 
to several judgments. It is proposed to get rid of the so-called 
single judgment rule, known as the rule in Ileydon’s Case, decided 
in 1612. The rule is that where joint tortfeasors are sued together 
not more than a single judgment may be rendered against those 
who are held liable, though the judgment may be executed in full 
against any of the defendants named in it. The single judgment 
rule applied at common law even though the issues against the 
different defendants were tried separately. The rule was firmly 
established in Ireland in Dawson v. McClelland [1899] 2 I.R. 486, 
followed in Johnson v. Larkin [1926] 2 I.R. 40. The rule does 
not apply in the case of several concurrent tortfeasors, such tort
feasors not being under a joint liability. A result of the single 
judgment rule was that judgment against one joint tortfeasor 
barred an action against another. This application of the rule 
was, however, abolished by section 2 of the Tortfeasors Act, 1951, 
which allows successive actions; but the rule in its application to 
co-defendants in a single action would not appear to have been 
abolished. Section 4 of the 1951 Act allows apportionment of 
damages amongst tortfeasors inter se, but subsection (4) of the 
section enacts that nothing in the section “ shall affect the liability 
of each of the tortfeasors to the judgment creditor for the entire 
damages”. There is no provision in the 1951 Act allowing the 
plaintiff to accept an apportionment of his damages nor is there 
any provision specifying what the position is to be if he accepts 
such an apportionment. It was a consequence of the single judg
ment rule that the court had no power to sever the plaintiff’s total 
damages and enter judgments for different amounts against the 
different defendants.

Subsection (i) proposes that where judgment is given against 
concurrent wrongdoers sued together, judgment may be given 
against them together or against them separately; and judgment 
given against them together will take effect as if it were 
given against them separately. Under subsection {2), each of 
the judgments is to be for the full amount of the plaintiff’s 
damages and, if the damages are apportioned on the basis that 
the total of the apportionments is to be equivalent to the plaintiff’s 
loss, the plaintiff will be entitled to judgment against the de
fendants for the aggregate of the damages. This is to be subject 
to subsections (3) and (6) and to section 38 (liability of concurrent 
wrongdoers where plaintiff is guilty of contributoiy negligence) and 
section 46 (collisions at sea). Subsection (3) allows a plaintiff to 
accept an apportionment of his damages and, in such a case, the 
defendants will have no right to contribution. Also, the plaintiff
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will be able to have provision made by secondary judgments 
for distributing among the other defendants any deficiency caused 
by his failure to obtain satisfaction in whole or in part from one 
of the defendants. Analogous provisions as to the failure by one 
of concurrent wrongdoers to satisfy a judgment are contained in 
sections 28,38 (2) and 45 (2).

Subsections (4) and (5) provide for punitive damages awarded 
against one concurrent tortfeasor; and subsection (6) deals with 
the case where one of concurrent tortfeasors in an action for libel 
or slander would have been entitled to a mitigation of the damages 
(as, for instance, by reason of an apology) had he been a single 
tortfeasor. These subsections may be compared with section 11 (4).

19. Section 15 is concerned with judgment by default. The 
existing law in regard to joint tortfeasors is being applied to all 
concurrent wrongdoers by subsections (1) and (2). As to sub
section (1), see Order XIII, r. 6, of the Rules of the Supreme 
Court, 1905. Subsection (2) may be compared with section 19 (3). 
The intention of subsection (3) is to give the defaulting defendant 
the benefit of the fact that the plaintiff has been guilty of con
tributory negligence, thus bringing section 38 into operation. The 
subsection may be compared with sections 19 (4) and 38 (12).

20. Section 16 provides for discharge and estoppel by satis
faction. Subsections (1), (2) and (3) are declaratory of the exist
ing law. The rule that satisfaction discharges applies not only to 
joint tortfeasors but also to several concurrent tortfeasors, and in 
fact to concurrent wrongdoers in general. Subsection (4) is 
designed to clear up a difficulty in the existing law and provides 
for the case of satisfaction by a person who is subsequently found 
not to be a wrongdoer at all and therefore a stranger. The sub
section proposes to estop the injured person from denying that the 
stranger was liable, thus preventing the injured person from get
ting double satisfaction. Section 29 (1) establishes a corresponding 
estoppel for the benefit of the stranger when he sues for 
contribution.

21. Section 17 deals with release of or accord with one wrong
doer. An accord may be defined as a release in all respects except 
that it is not under seal. Strictly, a release must be under seal.

Subsection (1) is mainly declaratory of the existing law, except 
that it extends to several concurrent tortfeasors, who possibly under 
existing law would not be discharged by a release of or accord 
with one of their number even though such release or accord 
expressly so provided. The subsection to this extent creates a right 
in third parties under a contract and will thus introduce, though 
in a limited way, what is known in Scots law as jus quaesitum tertio. 
(For other statutory introductions of jus quaesitum tertio, see 
section 14 (2) of the Marine Insurance Act, 1906, sections 62 (1) 
and 76 (1) of the Road Traffic Act, 1961, and sections 7 and 8 of 
the Married Women’s Status Act, 1957). It is to be noted that 
section 45 (restitution) proposes that, in cases falling within 
sections 16 or 17, if the defendant owing to ignorance of the facts 
omits to claim the benefits of the provisions of the sections, he 
will, notwithstanding that judgment has been given in the plaintiff’s 
favour, have a right to repayment by the plaintiff of such sum 
as the plaintiff should not have recovered in virtue of the said 
provisions.

The object of subsection (2) is to provide that, in an action 
against some of concurrent wrongdoers, the injured party shall be 
identified with one concurrent wrongdoer whose liability is dis
charged by a release or accord not indicating that the other wrong
doers are to be discharged. In the action against the other wrong
doers, the claim will be reduced by the amount paid for the release 
or accord, or in any amount by which the release or accord provides 
that the total claim shall be reduced, or to the extent that the 
wrongdoer with whom the release or accord was made would have
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been liable to contribute, whichever of these three amounts is the 
greatest. The subsection proposes to remove from the law the 
refined distinctions between a release and a covenant not to sue 
and the similar legal intricacies relating to accord and satis
faction. An accord or a release worded as an agreement or a 
covenant not to sue and made with one joint tortfeasor will not, 
under existing law, discharge the others; but if an accord is followed 
by satisfaction the others will be discharged. The subsection 
enshrines two principles: (i) the principle that partial satisfaction 
by one concurrent wrongdoer will operate in favour of all; and 
(ii) the desirability of facilitating settlements out of court. The 
words “ in the amount of the consideration paid for the release or 
accord ” are used to ensure that the claim against the other wrong
doers will be reduced even though the release or accord stipulates 
that the money shall be regarded as consideration for the release 
or accord and not as satisfaction of the liability. This is to prevent 
collusion between the injured party and the settling wrongdoer 
whereby the injured party enables himself to obtain in the aggre
gate more than the amount of the damages to which he is justly 
entitled.

Subsection (3) is designed to alter the existing law as to the 
taking out of money paid into court by one wrongdoer. At 
present, a plaintiff, who sues joint tortfeasors one of whom pays 
money into court, cannot in general take the money out without 
discharging the others. Under the subsection, if the plaintiff takes 
money out of court paid in by one concurrent wrongdoer, he will 
be barred against that wrongdoer but not against the others except 
to the extent stated in subsection (2).

22. Section 18 follows the principle of sections 2 and 3 of the 
Tortfeasors Act, 1951, but will apply to all concurrent wrongdoers. 
Prior to that Act, judgment against one joint tortfeasor discharged 
the others in respect of that tort, even though it produced no 
fruits. However, judgment against one of several concurrent tort
feasors did not at common law bar an action against another, and 
in the second action the plaintiff might obtain a larger judgment 
than in the first. The 1951 Act (which is listed for repeal in the 
Schedule) applies to all concurrent tortfeasors, and judgment 
against one tortfeasor is, by reason of section 2 of that Act, now 
no longer a bar to an action against another tortfeasor. The Act 
was not, of course, necessary for several concurrent tortfeasors to 
whom, as explained, the rule that judgment against one bars the 
action against the others did not apply. Moreover, the Act does 
not extend to joint contractors to whom the rule in question did 
(and continues to) apply. As already mentioned, section 18 of 
the Bill embraces all concurrent wrongdoers. Because of section 3 
of the 1951 Act, the injured person is not entitled to recover more 
in the second action than the amount awarded in the first action. 
The object of the 1951 Act was to prevent injustice to a plaintiff 
who found that the tortfeasor he had chosen to sue was insolvent; 
but it does not appear to have been part of the policy of the Act 
to allow a plaintiff who was dissatisfied with the assessment of 
damages in the first action to sue another in the hope of obtaining 
a more favourable assessment the second time. Where the plaintiff 
agrees to accept an apportionment of his damages, or where he 
is guilty of contributory negligence, or where a collision at sea is 
involved, special provisions are proposed in sections 14, 38 and 46, 
respectively. Therefore, subsection (1) (b) will not apply to such 
cases.

23. Section 19, which deals with judgment in favour of one 
alleged concurrent wrongdoer, is largely declaratory of the exist
ing law as to joint tortfeasors. The provisions of the section may 
be compared with those of section 15 (5) and (3). As to subsection
(2), see Order XXVI, r. 1, of the Rules of the Supreme Court, 1905, 
which allows a plaintiff to discontinue his action against all or any 
of the defendants if he does so before or upon receipt of the defence 
and which provides that such discontinuance shall not be a defence 
to any subsequent action. Subsection (4) which applies the prin
ciple of subsection (3) to partial success by the defendant may be 
compared with section 35 (1) (j).
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24. Section 20 proposes that concealed fraud by one concurrent 
wrongdoer will not suspend time for another or others for the 
purposes of the Statute of Limitations, 1957, or any other limita
tion enactment. The law at the moment is doubtful. By reason 
of section 71 (1) of the Statute of Limitations, if the right of 
action is concealed by the fraud of the defendant or his agent, the 
period of limitation does not begin to run until the plaintiff has 
discovered the fraud or could with reasonable diligence have dis
covered it; but the Statute contains no specific provision as to 
concealed fraud by one tortfeasor. Other provisions as to the 
period of limitation and concurrent wrongdoers are contained in 
sections 11 (6), 23 (4), 30, 31, 34 (2) (a), 35 (1) (t) and 46 (2),
(3) and (4) of the Bill.

Chapter II
Contribution between concurrent wrongdoers

25. Section 21 provides for contribution between concurrent 
wrongdoers in respect of damages and follows the principle of 
section 5 of the Tortfeasors Act, 1951. The old common law rule, 
which was established in Merryweather v. Nixan (1799), was that 
there was no contribution between joint tortfeasors. As there was 
no contribution between joint tortfeasors, so also there was no 
contribution between several concurrent or independent tort
feasors. (See per Scrutton L.J. in The Koursk [1924] P. 140, 
150-58). The rule regarding contribution between tortfeasors was 
otherwise at Roman law, which was followed in Scotland.

Subsection (1) applies to all wrongdoers, including by reason of 
the definition in section 11 (2) (b) those guilty of ‘ mixed ’ wrongs, 
whereas the Tortfeasors Act, 1951, applies only to tortfeasors, and 
the right to contribution at common law applies only in cases of 
‘ pure ’ breaches of contract and ‘ pure ’ breaches of trust. As 
“ wrong ” is defined in section 2 as including intentional wrong, 
there will be contribution under the subsection for intentional torts. 
This will clear up a doubtful point under existing law. It will be 
noted that payment on foot of a judgment for damages is not (as 
under section 5 of the 1951 Act) necessary in order to establish a 
right to contribution. The subsection proposes that a concurrent 
wrongdoer “ may recover contribution from any other wrongdoer 
who is, or would if sued at the time of the wrong have been, liable 
in respect of the same damage ”. This does not mean that a mere 
liability to pay damages will be sufficient to establish a claim for 
contribution as the generality of the subsection is “ subject to the 
provisions of this Part ”. Because of the definition of “ liable ” in 
section 2, it will not be necessary that the contributor’s liability 
should be enforceable by action.

Subsection (2) may be compared with section 5 (1) (ii), (iii) and 
(iv) of the Tortfeasors Act, 1951, as to which see per Davitt P. in 
Moloney v. Llewellyn (1960) 94 I.L.T.R. 8, 9 ff.

26. Section 22 is concerned with contribution claimed by a 
settling wrongdoer, and the object of the section is to encourage 
settlements out of court. Subsection (1), which deals with the case 
of a claimant who settles with the injured person in such a way 
as to bar the injured person’s claim against the other wrongdoers, 
is based on section 1 of the Ontario Negligence Act, 1948. Sub
section (2) covers the case where the settlement does not bar the 
injured person’s claim against the other wrongdoers and proposes 
that the claimant will have the same right of contribution as under 
subsection (1). However, if the contributor is subsequently sued 
by the injured person and compelled to pay a sum in settlement of 
his liability, payment of this sum when taken with the amount he 
has already paid the claimant as contribution could put him in an 
unfair position vis-a-vis the claimant. To remedy this difficulty it 
is proposed to allow the contributor to recover from the claimant 
the whole or part of the sum paid as contribution. Suppose that 
P (the injured person) settles with a wrongdoer (Dl, the claimant) 
for £600, and Dl obtains £300 from another wrongdoer (D2, the 
contributor) in a claim for contribution, both being held equally 
to blame. Then, in a subsequent action by P (who is identified
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with Dl) against D2, if P recovers £400 out of a total assessed 
damages of £1,000, D2 would pay in all £700; but he will be 
entitled to recover from Dl part or whole of the contribution 
he has already paid. In the example, he should recover £200, 
which makes his final liability £500; and Dl’s final liability will 
also be £500. For further provisions as to payment by a settling 
wrongdoer, see sections 27 (4) and 29 (7).

27. Section 23 provides for the enforcement of a judgment for 
contribution. Subsection (1) distinguishes between the right to 
obtain a judgment for contribution and the right to levy execution 
under that judgment. Where the injured person brings an action, 
it is convenient that the issue of contribution should be disposed of 
in that action, even though, since the plaintiff’s claim has not been 
satisfied, an executable judgment for contribution cannot yet be 
obtained. Subsection (2) contains a procedural provision taken 
over from the law of contract to allow execution of a judgment for 
contribution where the claimant has satisfied only his own just 
proportion of the damages, provided the claimant undertakes to 
apply the sum received under the judgment towards satisfaction 
of the injured person’s damages. The proposed procedure could be 
applied where the claim for contribution is made without action 
by the injured person by requiring the solicitor for the claimant 
to undertake to pay the sum recovered direct to the injured person. 
Subsection (3) defines the expression “ damages for which he is 
liable to the injured person ” (used in subsectiojis (7) and (2)) as 
damages for which the claimant is liable at the time when satisfac
tion is made to the injured person. Subsection (i) proposes that 
payment of damages in respect of a statute-barred liability will 
not give a right to contribution except where the statute works 
unevenly between the wrongdoers. The Statute of Limitations, 
1957, bars the remedy but not the right. Technically, the claimant 
for contribution is ‘ liable ’ to the injured person even after the 
period of limitation has expired and, but for the proposal in sub
section (4), he would be able to claim contribution if he made a 
payment in satisfaction of the injured person’s damages. The sub
section may be compared with section 33 (7) (i).

28. Section 24 allows for contribution in respect of costs pay
able to the injured person or incurred by the claimant. (Section 5 
of the Tortfeasors Act, 1951, being general in its wording, would 
also appear to allow for contribution in respect of costs). Where 
the claimant and the contributor arc sued together, judgment for 
contribution in respect of costs will be subject to the same safe
guards as judgment for contribution in respect of damages under 
section 23. In other words, the judgment is to be contingent upon 
the claimant’s satisfying the whole or part of the injured party’s 
costs or upon an undertaking by the claimant’s solicitor to apply 
any sum received under the judgment in satisfaction of the costs 
due to the injured person.

29. Section 25 provides for the case where one wrongdoer is 
omitted from the claim for contribution. In such a case contri
bution is to be awarded to the claimant on the basis that responsi
bility for the damage is to be borne by the claimant and the con
tributor or contributors without regard to the responsibility of the 
omitted wrongdoer. However, the omitted wrongdoer may subse
quently be sued for contribution but only at the discretion of the 
court under section 27 (J). This would be an unlikely case. Where 
a claim for contribution is made by a contributor against the 
omitted wrongdoer, it is proposed that execution will not be 
issued on the judgment except in accordance with the provisions, 
mutatis mutandis, of section 23; and that, in any event, it will 
not be issued except in respect of a sum that when added to the 
amount still due to the injured party will not exceed the con
tributor’s just proportion of the damages. Suppose that there are 
three concurrent wrongdoers (Dl, D2 and D3) equally responsible 
to the injured person (P). If P sues Dl, who joins only D2 in a 
claim for contribution, and the total damages are assessed at £900, 
the sum awarded to Dl by way of contribution will be £450. Dl
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may then claim contribution in respect of one-sixth (£150) of the 
total damages from D3 in subsequent proceedings if he satisfies 
the court that it was not reasonably practicable to join D3 in the 
original proceedings by P. Similarly in the case of D2. Dl’s 
judgment against D3 will he executable only on the same condi
tions—section 23—as his judgment against 1)2. 1)2 must also
satisfy conditions similar to those imposed on 1)1, that is to say, he 
must have paid Dl the whole or part of the contribution due or 
have paid to Dl the whole of his (D2’s) just proportion (one-third) 
of the damages and satisfy the court that the sum recovered from 
1)3 will be paid to Dl. However, D2 cannot have an executable 
judgment against D3 unless 1)3 is safe from a further claim by 
P in respect of the sum paid by him to D2. Therefore D2 cannot 
levy execution against D3 to an amount greater than the sum that, 
when added to the amount still due to P, will equal D3’s just 
proportion (£300) of the damages.

30. Section 26 will provide for contribution or indemnity where 
property is restored to its owner. The section means that if Dl 
converts P’s property and as a result of his sale or gift the pro
perty comes into the hands of D2, who restores it to P, D2 will 
have a claim for contribution against Dl to the same extent as if 
he had paid damages for conversion, and this whether D2 com
mitted conversion or not. Under existing law’ D2 may not be a 
tortfeasor at all and consequently would have no right to contri
bution under section 5 of the Tortfeasors Act, 1951, although it 
seems he wmuld if he had made himself a tortfeasor by refusing 
to restore the property to A.

31. Section 27 is concerned with the procedure for claiming 
contribution. The object of the section is to ensure that, where 
practicable, claims for contribution will be made and determined 
in the injured person’s action. Under paragraph (a) of subsection 
(1) a concurrent wrongdoer sued for damages will not be entitled 
to claim contribution from a person already a party to the action 
except by a claim made in the said action. The claim w ill be made 
by third-party notice, or informally after judgment given in the 
injured person’s claim, or by counterclaim where there are, say, 
two injured persons and contribution Is sought from one of them 
in respect of the other’s claim. Paragraph (6) of the subsection 
deals with the case w'here the proposed contributor is not already 
a party to the action. Here, a third-party notice must be served 
as soon as is reasonably passible, and if such notice is not served 
the court wrill have a discretion to refuse to make an order for con
tribution, so that the right to contribution w ill be barred. Section 4 
of the Tortfeasors Act, 1951, which provides for apportionment 
of damages amongst tortfeasors inter se, does not allow for third- 
party procedure to settle matters of contribution in the injured 
person’s action where the injured person has not sued all the tort
feasors. (See majority decision of Supreme Court in Lee v. 
Dublin Corporation [1956] I.R. 251).

Subsection (2) provides for the exclusion of the provisions of 
subsection (1) in any contribution claim where the parties an' 
precluded by agreement or otherwise (estoppel) from disputing 
any earlier determination by a court of the amount of the injured 
person’s damages and the proportion in which contribution should 
be made. In such a case there is no need for the provisions of 
subsection (1). As to estoppel, see section 29.

Subsection (3) is designed to allow a third-party notice even 
where a difficult question of law' is involved and to prevent refusal 
of leave to issue the notice where there is a prima facie right to 
contribution. (See Cameron v. Glasgow Corporation [1936] 2 
All E.R. 173).

Subsection (4) is necessary to cover the case where the injured 
person (P) having settled with one wrongdoer (Dl) subsequently 
sues the other wrongdoer (D2) after contribution proceedings 
betw'een Dl and 1)2. In the action against D2, P will be
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identified with Dl by reason of section 35 (1) (h) so that the 
proportions of blame between Dl and D2 will again come into 
issue. In order to avoid this, it is proposed in the present sub
section to allow D2 to make P a party to the earlier proceedings 
for contribution so that he (P) will be estopped from reopening 
the question of apportionment of fault. The subsection may be 
compared with section 29 (7).

32. Section 28 provides for the distribution of loss caused by 
failure to obtain satisfaction from one of three or more concurrent 
wrongdoers. Where there are two concurrent wrongdoers no prob
lem arises as the plaintiff may recover in full against either and, 
if one fails to satisfy the judgment, the second has to satisfy the 
claim in full without any effective recourse against the other. 
Where there are more than two concurrent wrongdoers, and one 
fails to satisfy in whole or in part any judgment for contribution, 
it is proposed that the loss resulting from the failure may be 
shared between the other wrongdoers. In order to effect this the 
section proposes a system of secondary judgments. The section 
may be compared with sections 14 (.?) (c), 38 (2) and 45 (2).

33. Section 29 deals with estoppel where contribution is claimed.

Subsection (1), which should be read in conjunction with section 
16 (4), establishes estoppel for the benefit of a stranger who sues 
for contribution. The contributor will not be entitled to resist the 
claim on the ground that the claimant was not liable to the in
jured person. However, it is proposed that the contributor will not 
be estopped from disputing his own liability to the injured person 
or the amount of the damage suffered by the injured person. Under 
the rule proposed in the subsection, the contributor will be liable 
only for contribution to the stranger instead of being liable in 
full to the injured person, which he could be if he were allowed to 
dispute the stranger’s liability. The provisions of the subsection 
are subject to the provisions of the whole section, including the 
wider provisions of subsection (3).

Subsection (2) proposes that, where a third party brought in on 
a claim for contribution by third-party notice is given leave to 
defend the main action by the injured person, he shall be bound by 
the findings of the court upon the questions he is given leave to 
defend. This will allow the third party to appeal from a judg
ment given in favour of the plaintiff.

Subsection (3) goes further than subsection (1) by creating an 
estoppel in respect of questions common to the liability of the 
claimant and the contributor where the contributor knew of the 
action by the injured person against the claimant and unreason
ably failed to make a proposal for assisting the claimant’s defence. 
The object of the subsection is to avoid as far as possible completely 
new trials of issues already litigated. The estoppel will not, of 
course, apply where the claimant submits to judgment in fraud 
of the contributor. “ Contributor ” by definition in section 2 (1) 
includes a person alleged to be liable as a contributor. It should 
be noted that subsection (3) will have only a limited practical 
operation. In all ordinary cases, the claimant for contribution 
will be required to pursue his claim in the injured person’s action 
by a claim in the action or by serving a third-party notice. This 
is the effect of section 27 (1). Under paragraph (b) of that sub
section, the court will have jurisdiction to allow a claim for contri
bution although a third-party notice has not been served. How
ever, it is unlikely that this discretion will be exercised unless good 
and sufficient cause is shown for not having served the notice. The 
most obvious instance of good and sufficient cause—perhaps the 
only instance—is where the claimant for contribution had, at the 
time he was himself sued by the injured person, no evidence or 
insufficient evidence of the liability or identity of the person from 
whom he now wishes to claim contribution. A typical case would 
be where it was desired to claim contribution from a hit-and-run 
driver whose identity was only discovered after the injured per
son’s action against the claimant. This hit-and-run driver fails to
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come forward at the time of the injured person’s action. The sub
section provides that, if he knew of the action, he will be subject 
to a certain estoppel in respect of issues decided therein. If the 
identity of the proposed contributor is known, and if there is 
sufficient evidence of his liability to make it reasonable to require 
him to assist in the defence, there can be no reason for not serving 
a third-party notice on him as required by section 27 (1).

Subsection (4) involves an extension of the res judicata rule by 
preventing the claimant from disputing in the contribution pro
ceedings any findings of law or fact already made in the injured 
person’s action against him.

Subsection (5) proposes to apply the res judicata rule in contribu
tion proceedings where the injured person has already sued the 
claimant and contributor together and failed against the contribu
tor, unless (a) the injured person submitted to judgment in fraud 
of the claimant or (6) the injured person’s action was brought in a 
court outside the State and the claimant under the lex fori had no 
opportunity of presenting evidence against the contributor, of 
appealing against a judgment in his favour, and of contesting an 
appeal by him. The reasoning behind the subsection is that under 
existing law there is in reality an issue joined between concurrent 
tortfeasors who are sued together, there being always an express or 
implied issue of contribution between them. Section 32 of the Bill 
proposes (a) to allow concurrent wrongdoers sued together by an 
injured person to give evidence one against the other, (b) to allow 
one concurrent wrongdoer to contest an appeal by another against 
judgment for the injured person and (c) to allow an unsuccessful 
concurrent wrongdoer in the action by the injured person to appeal 
against a judgment in favour of a successful concurrent wrongdoer. 
That section will enable the issue of contribution to be disposed of 
in the injured person’s action and will also found an estoppel in 
case a claim is subsequently brought for contribution.

Subsection (6) will, in paragraph (a), clear up a doubtful point 
under existing law and avoid multiplicity of actions arising out of 
the same incident. It is proposed that where there are separate 
proceedings between concurrent wrongdoers, whether for contribu
tion or in respect of their own injuries, the decision on the propor
tion of fault arrived at in the first proceedings will be bind
ing in the second proceedings. Suppose that an injured person 
(P) sues Dl and D2 and it is held in that action that the defendants 
were equally to blame. Then, if Dl and D2 suffered damage them
selves in the same accident, the damage being the consequence of 
the same acts of negligence, the relative proportion of the two 
acts of negligence under section 34 (1) will be regarded as 
res judicata in a subsequent action between the two, so that it 
will again be 50 per cent, in each case. (See Marginson v. Blackburn 
Borough Council [1939] 1 All E.R. 273). In the converse case, 
where Dl has sued D2 in respect of his own damage before P’s 
action, Dl and D2, in a subsequent claim for contribution, will be 
bound by the determination in the damage proceedings between 
themselves. By reason of paragraph (6), the subsection will 
apply between parties each of whom is party to the two proceedings 
in different capacities, as, for instance, where one is suing as 
personal representative. The paragraph will remove in this 
instance the exception to the res judicata rule under existing law, 
which exception was applied in Marginson’s Case in respect of 
one of the claims of a concurrent wrongdoer. (Cp. section 37 (5)).

Subsection (7) provides for the case where a concurrent wrong
doer (Dl) settles with the injured person (P) and then claims con
tribution against another wrongdoer (D2) after P has sued D2. 
Dl will be bound by the apportionment made in P’s action against 
D2 in accordance with section 35 (1) (h), which provides that P, 
in his action against D2, will be deemed to be responsible for the 
acts of Dl, thus bringing into issue the proportion of fault 
between Dl and D2. This subsection may be compared with 
section 27 (4).
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Subsection (8) proposes to enact what appears to be the existing 
law, namely, that it is not a defence to a claim for contribution 
merely to show that the injured person has failed in an action 
against the contributor to which the claimant was not a party— 
Hanson v. Wearmouth Coal Co. Ltd. [1939] 3 All E.R. 47. Section 
5 (1) of the Tortfeasors Act, 1951, allows a claimant to recover 
contribution whether the contributor has or has not been sued in 
respect of the injury, and “ liable as tortfeasors ” in the relevant 
provision seems to refer to ‘ liability ’ at the time of the injury.

34. The legal incidents of a claim for contribution are dealt 
with in section 30. The right to contribution is made a quasi- 
contractual right which survives for the benefit of the claimant's 
estate and against the personal representatives of the contributor. 
Where there was a right to contribution or indemnity at common 
law, it was a contractual or quasi-contractual claim that survived 
the death of either party. The term ‘ quasi-contract ’ (which 
will be found in section 11 (1) (b) of the Statute of Limitations, 
1957) is conveniently used to cover every case of restitution con
sequent upon unjust enrichment, whether the restitution stems 
from common law or statute. It is being made clear that the 
period of limitation for a claim for contribution will be the special 
period prescribed in section 9 (2) for all causes of action, whether 
in contract, tort or otherwise, surviving against the estate of a 
deceased person.

35. Section 31 provides for the period of limitation for claims 
for contribution. The claim may be brought within the same 
period as the injured person is allowed by law for bringing his 
action or within two years after the liability of the claimant is 
ascertained or the injured person’s damages are paid, whichever is 
the greater. At present , an action under sections 4 or 5 of the 
Tortfeasors Act, 1951, must be brought within two veal’s of the 
date on which judgment was obtained by the injured person. (See 
sections 2 (3) and 11 (3) of the Statute of Limitations, 1957, w hich 
are listed for repeal in Part V of the Schedule).

36. Section 32 is concerned with evidence and appeals. The 
rules proposed in subsections (1), (3) and (4) appear to be part of 
the existing law. They are necessary to allow claims for contribu
tion to be disposed of in the plaintiff’s action and to found the 
estoppel provided for in section 29 (5) in case an action is subse
quently brought for contribution. The rule proposed in subsection 
(2) is also to be found in the existing law. If P obtains a joint 
judgment against Dl and D2, and Dl satisfies the judgment, D2 
may appeal against it; and there is American authority to say 
that Dl may be permitted to contest the appeal as respondent 
P is naturally disinterested in the appeal, the real issue in which is 
between the two defendants as to the right to contribution.

37. The object of section 33 is to make it clear that the statutory 
liability to pay contribution shall be regarded as coming within 
the terms of a policy of insurance against liability to pay damages 
for a wrong, unless expressly excluded in the insurance contract— 
subsection (1). It is also proposed— subsection (2)—that, where 
the claim for contribution is made under a contribution contract 
between the W'rongdoers themselves, the assured wrongdoer will 
have a right of indemnity against the insurance company to the 
extent that he would have been statutorily liable for contribution. 
The idea is to limit the insurer’s risk where the assured makes a 
secret contract for contribution with his fellow-wrongdoer. The 
present section may be contrasted with section 30. In legal theory 
the right to contribution is statutory or quasi-contractual. How
ever, for claims provable in bankruptcy (section 61) and for 
liability under an insurance policy, it is in general proposed to 
treat contribution as in the nature of damages. On the other 
hand, a right to contribution is being treated as a quasi-contractual 
right for the purposes of causes of action vested in or subsisting 
against a deceased person.
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Chapter III

Contributory Negligence

38. Section 31 proposes to provide for apportionment of liability 
in eases of contributory negligence. Under subsection (1), where 
the plaintiff and the defendant are negligent the plaintiff will be 
awarded such damages as the court thinks just and equitable having 
regard to the degrees of fault of the plaintiff and the defendant. 
In other words, the damages recoverable by the plaintiff 
will be reduced by such amount as the court determines 
in the light of the negligence of the plaintiff and the 
negligence of the defendant. Thus, apportionment will be 
made on the balance of fault of each party, and contributory 
negligence on the part of the plaintiff will no longer defeat him. 
Where the fault of the plaintiff is very slight, it may be disregarded 
on the principle de minimis non curat lex. “ An absolute rule 
requiring, say, a farthing’s reduction of damages would clearly 
be a needless technicality ”—Glanville Williams, op. cit. at p. 393. 
Conversely, where the defendant’s fault is very slight and the 
plaintiff’s negligence “ gross ”, the plaintiff will be denied any 
damages. (For a judical interpretation of the de minimis 
principle see per Lord Reid in Bonnington Castings, Ltd. v. 
Wardlaw [1956] A.C. 613, 621). The damages will be 
reduced “ by such amount as the court thinks just and equitable ”, 
and if the fault of one party is minute justice and equity may 
not demand apportionment. (See view of Denning, J. in Lavender 
v. Diamints [1948] 2 All E.R. 249). “ Wrong ”, “ wrong of the
defendant ” “ damage ” and “ negligence ” are defined in 
section 2 (1).

Proviso (a) is taken from Article 4 of the Convention of Brussels, 
1910, and section 1 of the Maritime Convention Act, 1911, which 
section it is proposed to amend and replace in section 46 (1) 
(collision of vessels) of the Bill.

Proviso (6) is designed to clarify the law of voluntary assumption 
of risk. Knowledge of a risk is not in law consent to that risk. 
As it was put by Bowen L. J. in his well-known dictum in Thomas 
v. Quartermaine (1887) 18 Q.B.D. 685, 696, ‘ the maxim is not 
scienti non fit injuria but volenti ’. Strictly, voluntary assumption 
of risk means voluntary assumption of legal risk, not physical risk. 
To constitute the defence of volens there must have been an express 
or implied bargain between the parties whereby the plaintiff gave 
up his right of action for negligence. However, the law is far from 
being fully clear on the subject; and the object of this proviso is 
to allow apportionment except where there is consent involving 
agreement.

Proviso (c) is designed to ensure that, where damages are 
limited by contract or enactment (e.g. Part III of the Air Naviga
tion and Transport Act, 1936, as amended by the Air Navigation 
and Transport Act, 1959), the amount to be awarded to the plaintiff 
will not exceed the maximum provided for. (Cp. section 46 (1)
(a) (40).

Subsection 2—Paragraph (a) in effect gives a right of contri
bution between wrongdoers, but only where the wrong to the injured 
party in respect of which contribution is claimed is at the same 
time a wrong to the claimant for contribution. Suppose that P is 
injured by the concurrent wrongs of Dl and D2 and P obtains 
damages from Dl. It is proposed to allow Dl in an action 
against D2 in respect of his own damage to recover all or portion 
of the damages already paid to P. (See The Caimbahn [1917] 
P. 25 and Knapp v. Railway Executive [1949] 2 All E.R. 508). 
The period of limitation for claiming in respect of such damages 
will be the same as that prescribed in section 31 in the case of an 
ordinary claim for contribution.

Paragraph (b) will make it clear that failure to mitigate or 
minimise damage will be treated as contributory negligence. The
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duty to mitigate damage is really an application of the broad 
doctrine of contributory negligence. Taking the two matters as 
distinct, it may be said that contributory negligence in the narrow 
sense applies before the wrong has been committed whereas the 
duty to mitigate damage arises afterwards. The line of demar
cation is, however, a very fine one. An American authority, 
William L. Prosser, has pointed out in his Handbook of the Law of 
Torts (1941) that the duty to mitigate damage receives separate 
treatment merely because the contributory negligence of the plain
tiff relates not to the whole loss but to a severable part of it. As a 
matter of terminology it is more convenient to include in the term 
‘ contributory negligence ’ a negligent breach of the duty to 
mitigate damage. The paragraph will ensure that negligence on 
the part of the plaintiff arising after the defendant’s wrong (usually 
referred to in terms of mitigation of damage) will be capable of 
giving rise to an apportionment, just as much as the plaintiff’s 
negligence before the wrong. Suppose that D’s vessel negligently 
collides with P’s and cripples him. P endeavouring to get to safety 
in his crippled condition sustains further damage in another 
collision as a result of the handicap under which he is labouring. 
If P is not negligent, he can, as The San Onofre [1922] P. 243 
shows, recover for both instalments of damage. However, suppose 
that P is negligent in the way he handled the vessel after the first 
collision so that the second collision was the result of two con
current faults: the fact that the vessel was disabled and some 
negligence by P. At common law, the rule seems to be that P 
cannot recover in respect of the second collision. Paragraph (b) 
will change this rule by allowing apportionment to be made.

Paragraph (c) is a codification of what appears to be the existing 
law. The defence of contributory negligence avails only if the 
damage was contributed to by that feature of the plaintiff’s conduct 
that is regarded as negligent. In other words, the plaintiff’s failure 
to exercise reasonable care for his own safety does not raise the 
defence unless his injury results from the particular risk to which 
his conduct has exposed him. If the plaintiff’s negligence was not 
a cause of the accident the plaintiff will succeed. (See Moor v. 
Nolan (1960) 94 I.L.T.R. 153 and per Kingsmill Moore J. in 
Stapleton v. O’Regan (1961) 95 I.L.T.R. 1, 5). As contributory 
negligence is a defence to an action for breach of statutory duty 
as well as to an action for negligence at common law, contributory 
negligence may itself be the breach of a statutory duty as well as 
negligence at common law. However, to constitute contributory 
negligence in a breach of statutory duty case, the damage of which 
the plaintiff complains must be damage that the statute was de
signed to prevent.

Paragraph (d) deals with cases of conversion of property. It 
will permit apportionment if the owner has been careless, and 
the defendant has not unjustly enriched himself by being, for 
instance, a thief. The paragraph is necessary to remove any doubt 
as to the position where, in an action for the tort of conversion, 
the owner has been guilty of contributory negligence. At common 
law contributory' negligence is not a defence to an action for con
version, the result being that a person is not bound to look after 
his own property as carefully as other people are expected to look 
after it for him. Consequently, an innocent person (e.g. a bona 
fide purchaser) is absolutely liable to the owner. This position is 
being altered.

Paragraph (e) will allow for apportionment as between occupier 
and invitee. An occupier must use reasonable care to prevent 
damage from ‘ unusual ’ danger. On * the radical interpretation ’ of 
the leading case (Indernuiur v. Dames (1866) L.R. 1 C.P. 274) it 
would seem that, where there is contributory negligence on the part 
of the plaintiff, there is no duty on the part of the defendant.
In Horton’s Case [1951] A.C. 737, the British House of Lords 
decided by a majority that, where an invitee had knowledge of 
the danger, the occupier was absolved from responsibility for injury
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to the invitee from the danger. The Supreme Court in Long v. 
S. & C. Steamship Co. Ltd. (13th May, 1953, unreported) took a 
different view of the law. (See the judgment of Kingsmill Moore J.). 
The present paragraph proposes to treat the rule in Indernumr v. 
Dames as a subhead of negligence.

Paragraph (/) is concerned with the rule in Donoghue v. Steven
son [1932] A.C. 562—the snail-in-the-bottle case. (See speech of 
Lord Atkin at p. 599). Under that rule the * manufacturer’s ’ duty 
of care has been said not to extend to a case where there is a 
reasonable probability of intermediate examination. This para
graph will ensure that, in a case against a manufacturer, the manu
facturer will not be absolved merely because of the reasonable 
possibility or probability of examination of the article by an inter
mediary ; but such likelihood of examination may be taken as 
evidence that the manufacturer was not in the circumstances 
negligent. The idea is that he will be held to be at fault where he 
allows the article to leave his hands in such a dangerous state that 
there must at least be some negligence on his part. This paragraph 
will bring manufacturers’ breach of duty into the sphere of con
tributory negligence so that the court will be able to apportion 
damages in suitable cases.

Subsection (3) provides that Article 21 of the Warsaw Convention 
shall have effect subject to the proposed provisions in Part III 
in regard to concurrent fault. The Warsaw Convention, which is 
set out in the First Schedule to the Air Navigation and Transport 
Act, 1936, is applied in the State by section 17 (1) of the 1936 
Act. Article 21 of the Convention is as follows: “ Where the 
carrier proves that the negligence of the person suffering damage 
has caused or contributed to the damage the Court may, in 
accordance with the provisions of its own law, exonerate the carrier 
or mitigate his liability.”

39. Section 35 is the identification section. For the purpose of 
determining contributory negligence, eleven cases of identification 
of the plaintiff are provided for in subsection (1). In general, 
the existing law is being put into statutory form. Under section 
45 (1), where the defendant owing to ignorance of the facts omits 
to claim the benefit of the identification provisions, he will have a 
right to repayment by the plaintiff of such sum as, by reason of the 
said provisions, the plaintiff should not have recovered; and this 
notwithstanding that judgment has been given in the plaintiff’s 
favour.

Paragraph (a) provides for the case of vicarious liability, the 
most common example of which is master and servant. The 
doctrine of identification would appear to be co-extensive with the 
doctrine of vicarious liability so that a plaintiff is identified with 
another in every case in which the negligence of another is imputed 
to a defendant.

Paragraph (b) deals with identification in the case of a plaintiff 
suing for the benefit of the dependants for fatal injuries. In the 
Fatal Accidents Act, 1846, there was no specific provision in regard 
to identification. When a case came up for decision in 1859 
(Senior v. Ward 1 E. & E. 385), Lord Campbell, who drafted the 
1846 Act, held, in his judicial capacity, that contributory negli
gence by the deceased barred the action by the dependants. This 
would appear to be still the law under the Fatal Injuries Act, 
1956, which consolidated and amended the Fatal Accidents Acts, 
1846 to 1908.

Paragraph (c) deals with identification where a personal repre
sentative sues under Part II. The representative will be respon
sible for the acts of the deceased wrho suffered the damage in respect 
of which the action is brought.

Paragraph (d) will mean that the nominal plaintiff will be 
identified with the real plaintiff in interest. Where a fatal acci
dent is caused due to the negligence of the defendant and of a
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dependant of the deceased, a personal representative sning on behalf 
of the dependants will be deemed to be responsible for the acts of the 
negligent dependant. Apportionment will be applied in respect of 
the share of the negligent dependant, and such dependant will be 
treated as a concurrent wrongdoer with the defendant for the pur
poses of contribution in respect of the damages payable to the 
innocent dependants—proviso (i). Where it is more convenient 
(as it might be in the case of an insolvent estate), the court will be 
able to allow a nominal plaintiff to recover in full and then to allow 
the defendant to claim contribution against the beneficiary— 
proviso (ii).

Paragraph (e) is concerned with assignment cases. When a 
claim of A is assigned to B, B is affected by A’s contributory 
negligence and he can take no better right than A had. Where 
an employer sues a third party for indemnity under section 61 
of the Workmen’s Compensation Act, 1934, the contributory 
negligence of the workman is a defence available to the third 
party. The employer can succeed only where there is “ a legal 
liability in some person other than the employer of such workman 
to pay damages ”.

Paragraphs (/) to (j) propose to identify the plaintiff with one 
of two or more wrongdoers (1) where the plaintiff has by previous 
agreement excluded that wrongdoer’s liability, (2) where he has by 
previous agreement limited that wrongdoer’s liability to a sum less 
than that wrongdoer’s just share, (3) where he has settled with 
that wrongdoer, (4) where he allows his claim against that wrong
doer to become statute-barred, or (5) where he fails in an action 
against that wrongdoer. (See sections 17 (2), 17 (5), 19 (f) and 
23 (4)).

Paragraph (k) creates in some cases a double identification. If 
X is killed owing to the concurrent negligence of Dl’s servant and 
D2, and if X’s personal representative P brings an action under 
Part IV for the benefit of Dl as X’s dependant, P will be identified 
with Dl and through him with Dl’s servant.

Under subsection (2) the contributory negligence of a nominal 
plaintiff will not bar recovery. Similarly, in the case of an action 
for loss of consortium or loss of services, the contributory negli
gence of the wife, child or servant will be immaterial. This 
appears to be the existing law. However, as the nominal plaintiff 
or the wife, child or servant is in the same position as a concurrent 
wrongdoer, it is proposed to allow the defendant to claim contribu
tion under section 21.

Subsection (3) proposes that the doctrine of identification will 
not operate to prevent the plaintiff recovering in an action against 
the person with whom the plaintiff is, as against a third person, 
identified. Moreover, the mere fact of identification under sub
section (1) will not by itself render the plaintiff liable in damages 
for the acts of a person for whose acts he is by that subsection 
deemed to be responsible.

Subsection (4) will prevent the defendant recovering contribution 
from a third person where the plaintiff is identified with that third 
person so that the damages are reduced under section 34 (1). In 
any case where, as the result of the identification of P with D2, 
P’s damages against Dl are reduced, it must necessarily follow 
that Dl be not allowed to claim contribution from D2.

40. Section 36 deals with the set-off of claims. Subsections (i) 
and (2) accord with the existing law. When judgments are given 
for plaintiff and defendant on claim and counter-claim respectively, 
the court has a discretion to allow one judgment to be set off 
against the other. (See Order XXI, r. 19, of the Rules of the 
Supreme Court, 1905). Set-off in bankruptcy is regulated by 
section 251 of the Irish Bankrupt and Insolvent Act, 1857, which 
allows set-off in the case of ‘ mutual debts \ Where judgment
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debts are set off and the net debtor is bankrupt, the solvent party 
may prove in the bankruptcy only for the balance of the sum 
owing to him. He may not at the same time claim the benefit of 
the set-off and prove for the gross sum owing to him apart from 
the set-off. Section 251 of the 1857 Act provides that ‘ the Court 
shall state the account between them .... and what shall appear 
due on the balance of such account, and no more, shall be claimed 
or paid on either side respectively \

Subsection (3) proposes that the section and section 251 of the 
1857 Act will operate only in respect of satisfaction of debts. For 
all other purposes a judgment will be treated as creating a debt, 
duty, obligation and liability for the full amount of the judgment as 
if there were no set-off. This is designed to cover a ease such as 
the following: A and B are two motorists with third-party policies 
but without policies against damage to their own property. They 
come into collision and on claim and counterclaim it is found 
that their negligence and damages are both exactly equal. (The 
problem could also arise in other situations). The judgments are 
set off, and neither gets an effective judgment in respect of 
damages. It is proposed to make it clear that each has, for the 
purposes of his policy, suffered judgment to pay damages to a 
third party and so is entitled to indemnity. In fact, each motorist 
is liable to the other and discharges the liability only by giving 
up his own claim to damages. Under the proposal in the subsection, 
each party would recover indemnity in respect of his share of the 
loss caused to the other party. This is exactly what has been in
sured against. Under existing law, the court has a discretion to 
refuse to set off judgments and where, in a case such as that in the 
example, set-off is not granted, each party would in the ordinary 
way be entitled to indemnity under his policy. In the example, 
this would in effect mean that each party could recover indemnity 
in respect of half his own loss, bearing himself the other half 
which is due to his own negligence. The result of The Khedive 
(1882) 7 App. Cas. 795—where, under the old Admiralty rule of 
equal division of loss, it was held that a party was * answerable in 
damages ’ only in respect of the net balance of the judgment due 
from him (and not in respect of the whole judgment before set-off) 
—meant that the indemnity under a marine insurance policy in 
respect of ‘ loss or damage to any other vessel ’ operated merely 
as an indemnity against what the owner of the insured vessel had 
on balance to pay to the injured vessel. The result was so out 
of accord with the intentions of parties to policies of marine insur
ance that a new running-down clause expressly recognising the 
‘ principle of cross-liabilities * was devised to meet the case. It 
is proposed in subsection (3) of the present section to write this 
principle into the law. As a Canadian judge said in a case 
(Starke v. Batchelor [1928] 4 D.L.R. 815) in reference to Canadian 
contributory negligence legislation:

“ Where the defendant also counterclaims for damages, the 
proper method of calculating the damages is not to combine 
them and then divide the total, but to apportion the whole 
amount of each party’s damages according to the degree of 
fault. The net result is the same, but while, according to our 
practice, the trial judge may set off one amount against the 
other and give judgment for the balance, this is merely the 
result of his adjudication upon two independent causes of 
action, and must not be confused with a judgment upon a 
plea of set-off.”

Subsection (4) is designed to apply ‘ the principle of cross
liabilities ’ where a person who has effected a policy of insurance 
in respect of liability for a wrong becomes, for example, a bankrupt. 
In such a case, moneys payable to the insured under the policy will 
be applicable only to discharging in full all valid claims against 
the insured in respect of the wrong : such moneys will not be assets 
of the insured for bankruptcy purposes and no such claim will be 
provable in the bankruptcy—section 62 of the Bill replacing and 
extending section 76 (4) of the Road Traffic Act, 1961, which latter
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section applies only to ‘ an approved policy of insurance ’. It is 
proposed in the present subsection that where the claim against the 
bankrupt is paid by the insurer with a deduction in respect of the 
counterclaim of the bankrupt, the Official Assignee will be entitled 
to recover from the insurers the amount of the deduction, that is 
to say, the amount of the judgment in favour of the bankrupt. 
This will prevent an insurance company enriching itself to the 
extent of debts owed to a bankrupt. The subsection will, of course, 
also apply to cases other than bankruptcy.

41. Section 37 proposes to provide for estoppel in cases of 
contributory negligence. Where a plaintiff has his damages 
reduced under section 34 (1) on account of his contributory negli
gence, a defendant who subsequently brings an action against the 
plaintiff in respect of damage arising out of the same facts 'will 
be bound by the determination of liability and the apportionment 
of responsibility in the first action. This is simply an application 
of the doctrine of res judicata, and is designed to encourage the 
defendant to establish his rights by counterclaim in the first action. 
Where parties are suing in different capacities, the res judicata 
rule does not apply. Subsection (2) will remove this exception to 
the rule in cases coming within subsection (1). As to estoppel when 
contribution is claimed, see section 29.

42. Section 38 is concerned with the liability of concurrent 
wrongdoers where the plaintiff is guilty of contributory negligence. 
Subsection (1) proposes that a negligent plaintiff will recover an 
apportioned part of his damages from each defendant sued, having 
regard to that defendant’s degree of fault. In determining the 
respective degrees of fault, the court must leave out of account the. 
degrees of fault of persons who are not sued. The subsection, by 
providing for a system of apportioned judgments corresponding to 
each defendant’s degree of fault, will avoid the complexity of joint 
judgments or several judgments for the whole of the plaintiff’s 
recoverable damages where the plaintiff is himself a wrongdoer and 
so exposed to actions by his fellow wrongdoers. An example will 
illustrate the effect of the proposal in the subsection. P, a negligent 
plaintiff, sues Dl and D2, all three being equally to blame. If P’s 
total damages are £900, he will recover £300 from Dl and £300 
from D2.

Subsection (2) will allow for secondary judgments to provide for 
the distribution of any deficiency, caused by failure to obtain satis
faction from one of the wrongdoers (against whom a primary 
judgment is given), amongst the plaintiff and the other wrongdoers. 
Thus in the example given in dealing with subsection (1), if D2 
fails to satisfy P’s judgment against him, P will be given a primary 
judgment for one-third of his loss (£300) against Dl and D2 
severally and a secondary judgment against Dl for one-half of 
such sum as he fails to collect from D2. (Cp. sections 14 (3) (c), 
28 and 45 (2) ).

Subsection (3) will prevent a plaintiff recovering two sets of 
damages from two wrongdoers where one is responsible for the 
acts of the other. For instance, if a negligent plaintiff (P) sues 
three concurrent wrongdoers (Dl, D2 and D3) in respect of an 
accident in which D3 is concerned only as D2’s master, then, where 
P, Dl and D2 are equally to blame, P will be able to recover only 
one-third of his total damages from D2 and D3 together, not 
one-quarter from each. If D3, in addition to being vicariously 
responsible for D2, is also guilty of negligence on his own account, 
he will, of course, be liable for his own contribution to the 
accident.

Subsection (4) is designed to prevent a negligent plaintiff 
bringing a second or subsequent action against a concurrent wrong
doer whom he could have sued in the first action, unless it was not 
reasonably possible for him to have joined such wrongdoer as 
co-defendant in the first action. A second action may be justified 
in some cases as, for instance, where the negligent plaintiff did 
not know of the existence of a second wrongdoer at the time of 
his action against the first. (Cp. section 18).
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V

Subsections (5), (5), (9) and (10) propose to require any party 
to the first action who sues a wrongdoer omitted from the first 
action (whether it is the injured party suing such omitted wrong
doer for damages or a wrongdoer sued in the first action claiming 
contribution from such omitted wrongdoer) to notify the other 
parties to such first action in order to enable them to become 
co-plaintiffs. The idea is to prevent as far as possible multiplicity 
of actions in respect of the same set of facts.

Subsection (7) proposes that, if the plaintiff is successful in the 
second or subsequent action, he will be entitled to the difference 
between the total of what was awarded to him in the first action 
and the total that would have been awarded to him if the defendant 
in the second action had been joined in the first action. P sues 
Dl and later D2 where all three are equally to blame. In the 
first action his total damages are assessed at £900 so that he 
recovers under subsection (1) £450 from Dl. He then sues D2 
and in this action he will be entitled to two-thirds of his damages 
less the half he has already recovered from Dl, i.e. £150 
(£600-£450). However, he will not be able to recover in the 
second action more than he could have recovered had he not 
brought the first action—proviso (a). The wrongdoer in the second 
action may dispute any issue that he is otherwise entitled to 
dispute. If the plaintiff’s damages are found in this second 
action to be less than they were held to be by the court in the first 
action, the defendant wrongdoer will not be liable for more in 
the second action than his due proportion, as between himself, the 
plaintiff and the wrongdoer in the first action, of the damages so 
found in the second action—proviso (b). Moreover, the wrongdoer 
in the second action may have the doctrine of res judicata applied 
in his favour in respect of any matter decided against the plaintiff 
in the previous action—proviso (c). Suppose in the example given 
that P and Dl are in the first action held equally at fault and 
that damages are assessed at £900. P gets judgment against Dl for 
£450. In the second action against D2, the apportionment of fault 
is: P, 20; D2, 60. This gives an apportionment of fault between P, 
Dl and D2 of 20 : 20 : 60 and makes Dl and D2 liable between them 
for 80 per cent, of £900, i.e. £720, so that P will be able to obtain 
judgment against D2 for £270 (£720 less £450). If the court 
in the second action assesses P’s damages at £100, he will 
recover £60 (60 per cent, of £100) from D2. He cannot recover 
more by reason of provisos (a) and (b), and by reason of proviso (c) 
an estoppel is created in favour of D2 that prevents P from 
claiming that his damages should be greater than what was 
assessed in the first action.

Subsection (8) provides for a claim for contribution by a con
current wrongdoer sued by a negligent plaintiff. The provisions 
of Chapter II of Part III in regard to contribution between con
current wrongdoers will apply. The claim for contribution will 
normally be by third-party notice under section 27 (1) (b).

Subsection (11) covers the case where the injured person brings a 
second or subsequent action and a wrongdoer brings an action 
for contribution arising out of the first action. The parties to the 
second action will be bound by the apportionment of responsibility 
in the first action, except that the defendant will not be bound 
where provision comes to be made for distributing any deficiency 
caused by the failure to obtain satisfaction of any judgment from 
a wrongdoer already sued. P sues Dl and fault is apportioned 
in the proportion of 1: 4. P then sues D2 and the apportion
ment between them is 1: 5. This gives the final apportionment 
between P, Dl and D2 of 1: 4: 5, and D2 will be bound by this 
apportionment for contribution purposes. However, if Dl is 
unable to pay anything, it is proposed to allow D2 to query 
the apportionment in the first action. If he does, it may be found 
that the apportionment between P and Dl should be 4: 1, so that 
the full apportionment will then be 4 : 1: 5. In this case, D2 
will have to pay for five-ninths of P’s damage, instead of five-sixths
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which he would have to pay if he were bound by the apportionment 
in the first action. Where Dl is solvent, D2 is not prejudiced 
by the proposed rule that he is bound by the apportionment in the 
first action, because, if he has to pay more to P in damages than 
he thinks he ought, that will only mean that he has to pay so much 
less in contribution to Dl. It should be noted that the situations 
envisaged in the example given under this subsection and also in 
the example given under subsection (7) are unlikely to arise very 
much in practice because of the provisions of subsections (4) and 
(6) inducing the parties to litigate all the matters in the one action.

Subsection (12) is concerned with the ease where the plaintiff 
takes successive actions having recovered judgment for the whole of 
his damages in the first action. P sues Dl and gets judgment for 
his full damages of £1,000. Having obtained satisfaction to the 
extent of £400, he goes on to sue D2 and gets judgment for £500, 
it being determined that D2 and himself were equally to blame. 
It is proposed that P should give credit to D2 for the same pro
portion of the sum received from Dl as the proportion of the loss 
adjudged to be borne by P as between himself and D2, and that D2 
should have a right of repayment in the event of his payment 
turning out to be excessive. In the example, credit would be 
given for £200, so that P would get in all £700. The proposed 
subsection applies to successive actions, whereas section 15 (3) 
applies to actions against two or more wrongdoers together.

43. Section 39 will prevent one wrongdoer who is or may become 
a bankrupt recovering his loss so long as he owes to the other 
parties damaged in the same accident more than they owe to him. 
Thus, the bankrupt will recover if he is a net creditor, the solvent 
parties being considered together for this purpose. Under existing 
bankruptcy law, it would appear that where A, B and C claim 
against each other as a result of an accident, the insolvent party (B) 
can enforce a claim for say, £500, against A while failing to meet a 
judgment debt of, say, £1,000 to C, or at any rate while forcing C 
to prove in bankruptcy for his £1,000. To remedy this, it is pro
posed to allow for the attachment of A’s judgment for the benefit 
of C. Thus C will obtain £500 of his £1,000 from A and be able to 
prove in B’s bankruptcy for the remaining £500. The section will 
apply not only in a bankruptcy case but also in a case of the 
insolvency of the estate of a deceased wrongdoer. It will be noted 
that, where A, B and C are insured against liability, no question 
of attachment will arise because of the provisions of section 36 (3) 
and (4) and section 62.

44. Section 40 sets out in subsection (1) the findings to be made 
by the jury (or, if there is no jury, the judge or arbitrator) 
where contributory negligence is found. First of all, the 
jury must find the total damages of the plaintiff. Secondly, 
they must apportion fault between the plaintiff and the 
defendant. Thirdly, they must say whose negligence caused the 
accident and in what respect. Following the findings of the jury, 
the judge will make the requisite calculations—subsection (2). 
Recording the plaintiff’s total damages will save the need for a 
new trial in a case where, say, the Supreme Court decides that 
the proportion found by a High Court jury should be altered. 
The proposed section is in line with the relevant provisions of 
section 3 of the British Columbia Contributory Negligence Act, 
1936. (Cp. section 1 (2) and (6) of the British Law Reform 
(Contributor}’ Negligence) Act, 1945).

45. Section 41 will allow the Circuit Court or the District Court 
to award damages up to the limit of the Court’s jurisdiction 
notwithstanding that the damages that would have been awarded 
if there had not been contributory negligence is not within the 
Court’s jurisdiction. In other words, the limit of jurisdiction will 
apply not to the total damages of the plaintiff but to the damages 
recoverable by him. The Circuit Court has, of course, unlimited 
jurisdiction on consent of the parties—section 48 (i) of the Courts 
of Justice Act, 1924, as amended by section 26 of the Courts of 
Justice Act, 1936—but there is no statutory provision allowing 
for extension on consent of the jurisdiction of the District Court.
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46. Section 42 proposes that where damages are awarded on 
claim and counterclaim, subject in each case to a reduction for 
contributory negligence, the liability for costs of the parties shall, 
unless the judge otherwise directs, be in the same proportion as 
the liability to make good the loss or damage. This follows the 
legislation in the Canadian Provinces of British Columbia, New 
Brunswick, Nova Scotia and Saskatchewan.

Chapter IV.
General

47. Section 43 will allow the court in a contribution claim or in 
an ordinary negligence case to take account of the fact that one 
party is guilty of a breach of strict duty without any negligence, 
and, therefore, to hold that it is not just and equitable to place 
any responsibility upon that party. This accords with the existing 
law. Where a tortfeaser is guilty of a breach of strict duty without 
any negligence, he will be awarded indemnity against a co
tortfeasor. (See Whitby v. Burt Boulton and Hayward Ltd. 
[1947] K.B. 918, followed in Hosking v. De Havilland Aircraft 
Co. Ltd. [1949] 1 All E.R. 540). The defence of contributory 
negligence applies at common law to breaches of strict duty, though 
contributory negligence is not found except upon clear facts— 
Caswell v. Powell Duffryn Associated Collieries Ltd. [1940] A.C. 
152. To succeed in a breach of duty action, the breach of duty 
must be shown to have caused or materially contributed to the 
accident—Bonnington Castings Ltd. v. Wardlaw [1956] A.C. 613, 
especially the speech of Lord Reid dealing with the maxim de 
minimis non curat lex. In a case under the British Law Reform 
(Contributory Negligence) Act, 1945, where the fault of one party 
was minute, it was held that justice and equity did not demand 
apportionment—Lavender v. Diamints [1948] 2 All E.R. 249 per 
Denning J. At common law, although a hotel-keeper was strictly 
liable, the defence of contributory negligence was available to him. 
Accordingly, if a guest negligently left jewellery exposed and 
unguarded in his bedroom so that it was then stolen by another 
guest, the hotel-keeper had a complete defence. Under the pro
posed section, there would be no apportionment in such a case as 
justice and equity seem to demand that the whole loss lie on the 
negligent guest. In other words, in a breach of strict duty case, 
where the defendant is guiltless of what may be called moral fault 
while the plaintiff is guilty of negligence, the whole loss will 
continue to be borne by the plaintiff.

48. Section 44 is designed to avoid unfairness resulting from 
any one-sided working of statutes of limitation. If the defendant 
in a claim for contribution or in a negligence claim avoids liability 
to the plaintiff by pleading the Statute of Limitations, 1957, or 
any other limitation enactment, he will not be entitled to recover 
any damages or contribution from the plaintiff. (Cp. section 1 (6) of 
the British Law Reform (Contributory Negligence) Act, 1945.) 
Cases under the proposed section are unlikely to arise much in 
practice because of the repeal of the Public Authorities Protection 
Act, 1893, by the Public Authorities (Judicial Proceedings) Act, 
1954. The 1893 Act provided that an action against a public 
authority should not lie unless commenced within six months of 
the act, neglect or default complained of, or, in case of continuance 
of injury or damage, within six months next after the ceasing 
thereof.

49. Section 45 provides for restitution. It is proposed in 
subsection (1) that, in cases coming within section 16 (discharge 
and estoppel by satisfaction), section 17 (release of, or accord with, 
one wrongdoer) or section 35 (i) (cases of identification), a defen
dant who owing to ignorance of the facts omits to claim the benefits 
of the relevant provisions of those sections shall, nevertheless, be 
entitled to repayment by the plaintiff even though judgment has 
been given in the plaintiff’s favour.
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Subsection (2) will give a concurrent wrongdoer a right of 
recoupment against a fellow wrongdoer (who fails to satisfy a 
judgment for damages or contribution) to the extent of the 
additional amount paid because of such failure. See sections 
14 (5) (c), 28 and 38 (5)).

50. Section 46 provides for maritime cases.

Subsections (1) and (4) propose to re-enact with amendments 
section 1 of the Maritime Conventions Act, 1911, passed as a result 
of the Convention of Brussels, 1910. Section 1 of the 1911 Act deals 
with the case where, by the fault of two or more vessels, damage or 
loss is caused to one or more of those vessels, to their cargoes or 
freight, or to any property on board, and provides that the liability 
to make good the loss shall be in proportion to the degree in which 
each vessel is in fault. It is proposed to extend this section to cover 
damage or loss caused to an innocent vessel or to cargo, etc., on 
board such vessel. This will remedy a casus omissus from the Act. 
The 1910 Convention was clearly designed to cover actions by the 
owners of innocent vessels damaged in a collision at sea. The 
interpretation of section 1 of the 1911 Act in The Caimbahn [1917] 
P. 125 meant that a right of contribution was read into the section 
although there is no such right in the section. There is a right of 
contribution in section 3 of the Act, but that section is confined 
to loss of life and personal injuries. In The Caimbahn, P’s vessel 
was being towed by a tug belonging to D2 on the terms that D2 was 
not answerable for damage. The tow was injured by the fault of 
D2 and Dl, the owner of a steamship, and P recovered damages 
against Dl. It was held by the English Court of Appeal that Dl 
could recover contribution from D2 under section 1 of the 1911 
Act, the words ‘ damage or loss caused to one or more of those 
vessels ’ in the section being interpreted to mean damage or loss 
caused to those interested in the vessels. On similar facts, P will 
in future be entitled to recover from Dl only an apportioned share 
of his loss and, consequently, Dl may not recover contribution from 
D2. This will accord with the 1910 Convention. Under subsection 
(1) there will be no right to contribution “ in respect of such 
apportioned liability ”. The words quoted are designed to make 
it clear that there may be contribution if the liability is in solidum 
(i.e. full liability) under contract in pursuance of proviso (ii) 
to the subsection. It is proposed to change the liability of 
individual navigating officers by providing that the individual 
officer shall not be liable for more than his share of the wrong
doing. The 1911 Act alters the effect of the 1910 Convention 
by referring not to the liability of vessels but to liability 
in general, which includes the liability of persons actually navigat
ing the vessels. Suppose that ships A and B come into collision 
owing to the equal fault of each so that ship B is damaged. On 
ship A there are two officers equally negligent in respect of the 
collision. If the owners of B sue one of the officers, he is, on the 
wording of the Act, liable for half the loss, being the share 
appropriate to the negligence of his ship, although his share of 
personal responsibility was only one quarter. The law will be in 
future that the liability of the individual officer will not be more 
than his share of the wrongdoing. This is being done by using the 
expression “ liability of each vessel ” in paragraph (a) and by 
defining the liability of a vessel for damage in paragraph (6). 
Admittedly, the point is more or less academic as it is not the prac
tice to sue individual officers and members of a crew of a vessel that 
has caused damage. However, the proposed change will bring the 
law into conformity with the 1910 Convention. No provision is 
being made for failure to obtain satisfaction from one wromgdong 
vessel, as any such provision would not appear to be in accord with 
the 1910 Convention. This point is also more or less academic in 
view of the fact that vessels are insured.

Paragraph (c) of subsection (1) excludes the operation of 
the subsection in claims for loss of life or personal injuries. 
Section 1 of the 1911 Act is confined to property and
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similar claims, damages for loss of life and personal 
injuries being dealt with in section 2 of that Act and 
contribution in respect of such damages being provided for 
in section 3. These sections are no longer necessary by 
reason of the provisions of Chapters I, II and III of Part II of the 
Bill, and they are together with sections 1, 8 and 9 of the Act listed 
for repeal in Part III of the Schedule.

Subsections (2) and (3) will re-enact section 8 of the 1911 Act 
and will extend its provisions to damage caused to the wrongdoing 
vessel or loss of life or personal injury suffered by a person on 
board such vessel. The wording of the 1910 Convention seems to 
require this extension.

Subsection (5) follows section 9 (3) of the 1911 Act. The Act 
is world-wide in its scope.

Subsection (6) is an interpretation provision.

V—PART IV OP THE BILL 

Fatal. Injuries

51. Part IV (sections 47 to 51) of the Bill proposes to re-enact 
and amend the existing provisions of the Fatal Injuries Act, 1956, 
which consolidated and amended the Fatal Accidents Acts, 1846 to 
1908. Section 6 (survival of causes of action on death) of the 1956 
Act is not being re-enacted in view of the general provisions of 
section 8 of the Bill.

52. Section 49 proposes, not alone to re-enact section 4 (damages) 
of the 1956 Act, but also to allow as a head of damages in a fatal 
case compensation for mental distress resulting to each of the 
dependants or what in Scots law is known as solatium or solatium 
doloris. (Cp. pretium doloris in French law). The provision in 
section 49 in regard to compensation for mental distress will have 
effect only in respect of a death occurring within three years after 
the enactment of the Bill—subsection (1) (d).

VI—PART V OF THE BILL

Amendments of the Workmen’s Compensation Acts,
1934 to 1955

53. Part V (section 52 to 54) of the Bill is necessary in order 
to make certain consequential changes in the Workmen’s Compensa
tion Acts, 1934 and 1953. The relevant provisions of these Acts 
(sections 60 and 61 of the 1934 Act and sections 6 and 7 of the 
1953 Act) deal with alternative remedies by workmen and prevent 
the recovery of both damages and workmen’s compensation. As 
damages may in future be the “ reduced ” damages provided for 
in section 34 (1) of the Bill, special provision must be made to cover 
such damages.

VII—PART VI OF THE BILL 

Amendment of the Air Navigation and Transport Act, 1936

54. Section 55 will substitute a new section for section 18 of the 
Air Navigation and Transport Act, 1936, as amended by section 4 
of the Air Navigation and Transport Act, 1959. It is proposed to 
bring the law in respect of a fatal air accident into line with that 
in respect of an ordinary fatal accident. (See Part IV). It should 
be noted that the liability of a carrier for each passenger is
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limited to 125,000 gold francs (£3,000 approx.) by section 17 (4) 
of the 1936 Act and article 22 of the Warsaw Convention. The 
liability will be doubled on the making, under section 2 (2) of the 
1959 Act, of a Government Order bringing into operation the 1955 
Hague Protocol, set out in the Schedule to that Act.

VIII—PART VII OF THE BILL 

Miscellaneous

55. Section 56 will abolish the so-called last opportunity rule 
both for collisions on land and collisions at sea. The general 
principle of the common law was that, if damage was caused by the 
fault of both parties, neither could recover from the other. This 
was known as the stalemate rule. As the law worked hardship 
where one party sustained the whole of the loss although his 
negligence was not the major cause of the accident, the rule was 
modified by a second rule known as the doctrine of last opportunity 
—in the U.S.A., the doctrine of last clear chance, and in Canada, 
the doctrine of ultimate negligence. The idea was to temper the 
wind to the negligent plaintiff. The law as we know it is usually 
attributed to the English case of Davies v. Mann (1842) 10 M. & W. 
546, in which the plaintiff who left a hobbled donkey on the highway 
recovered damages from the defendant who, driving a wagon ‘ at a 
smartish pace ’, crashed into the beast and injured it: both the 
plaintiff and the defendant were negligent. The doctrine has 
received three main applications: where one party had the last 
opportunity of avoiding the accident; where he would have had it 
but for his contemporaneous negligence; and where he would have 
had it but for his prior negligence. These applications have been 
subject to considerable doubt and what is known as ‘ the third 
question * (and even ‘ the fourth question ’) has led to an amount 
of litigation. Although it would seem that, under the original 
Admiralty rule of equal division of loss, a doctrine of last oppor
tunity should have had no place, it nevertheless applied, to some ex
tent at least, in the case of collisions at sea: and its application con
tinued after the Maritime Conventions Act, 1911, had modified the 
original rule by allowing for apportionment of damages according 
to degree of fault. (See Admiralty Commissioners v. S.S. Volute 
[1922] 1 A.C. 129 and A.-N. Development Co. v. Pacific S.N. Co. 
[1924] A.C. 406). The present section is designed to avoid any 
doubt as to whether or not the doctrine will in future apply. The 
doctrine is unnecessary in a system allowing for apportionment 
and the decisions in Minister for Finance v. O'Brien [1949] I.R. 91, 
Green v. Pickering [1952] I.R. 274, Candy v. Minch Norton and 
Co. Ltd. [1953] I.R. 192 and O'Connell v. Shield Insurance Co. 
Ltd. [1954] I.R. 286 will no longer be ad rem. These cases were 
all concerned with the application of the doctrine in the existing 
‘ all or nothing ’ rule of the common law.

56. Section 57 deals with the abolition of defences.

Subsection (1) proposes that it shall not be a defence to a tort 
action merely to show that the plaintiff is in breach of the civil 
or criminal law. This is the existing law. For instance, the fact 
that a plaintiff is in breach of statutory duty does not prevent 
him from recovering under existing law unless there is a negligent 
breach. It is a defence to an action to show that there was a breach 
of a statutory duty designed in part for the plaintiff’s protection, 
but this is the defence of contributory negligence, not plaintiff’s 
illegality. Driving a vehicle without efficient brakes Is an offence 
but this will not mean that a plaintiff will not be able to recover 
under section 34 (1). By reason of section 34 (2) (c) a plaintiff’s 
breach of statutory duty will not amount to contributory negligence 
unless the damage of which he complains is damage that the statute 
was designed to prevent.

Subsection (2) will ensure that in an action for breach of 
statutory duty, the mere fact that the defendant delegated the
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duty to the plaintiff will not be a defence such as would exclude 
the apportionment provisions of section 34 (i) and completely bar 
the recovery of damages. It would appear from some recent 
English cases that in certain circumstances it is a defence to an 
action for breach of statutory duty to show that the employer has 
delegated the performance of it to the plaintiff. However, this 
is not strictly a distinct defence, but rather a form of the defence 
of contributory negligence. (See Munkman, Employer’s Liability 
at Common Law (1959)).

57. Section 58 is concerned with wrongs to an unborn child. 
The law relating to wrongs will apply to such a child for his 
protection, provided the child is subsequently born alive. In 
Walker v. Great Northern Railway Co. (1891) 28 L.R. Ir. 69, the 
old Irish Court of Appeal decided that there was no duty owing 
to a child who suffers injuries while en ventre sa mere. In that 
case, the plaintiff’s mother had, before the plaintiff was born, 
received serious injuries while a passenger on the defendant rail
way. In England it was held in The George and Richard (1871) 
L.R.3 A. & E. 46 that * child ’ in the Fatal Accidents Act, 1846, 
included a posthumous child. In Montreal Tramways v. Leveille 
[1933] S.C.R. 456, the Canadian Supreme Court upheld a judg
ment from a Quebec Court in favour of a plaintiff who sustained 
pre-natal injuries. The judgment was upheld on the ground that 
under the Roman and Civil Law unborn children, if subsequently 
born alive, are deemed to be living and to have all rights, including 
rights of action, they would have had if actually born at the date 
of the accident. The present section is drafted in a declaratory 
form as it is far from certain whether or not Walker is a binding 
authority.

58. Section 59 replaces section 116 of the Road Traffic Act, 1961, 
which in turn replaced section 170 of the Road Traffic Act, 1933, 
and section 7 of the Fatal Injuries Act, 1956. It is not proposed 
to enlarge the liability of the State beyond that contained in 
section 116 of the 1961 Act.

59. Section 60 proposes in subsection (1) that a road authority 
shall be liable for damage caused as a result of their failure to 
maintain adequately a public road. Under existing law a road 
authority are liable for negligent performance of their duty to 
maintain a public road but they are not liable for failure to 
exercise their duty. They are, as it is said, liable for misfeasance 
but not for nonfeasance.

Subsection (2) will provide certain statutory defences for a road 
authority, and subsection (3) sets out the factors to be taken into 
consideration in determining whether a road was adequately main
tained. Subsection (4) provides that regard shall be had to the 
standard of supervision reasonable for a road of such character 
in determining whether the road authority had a reasonable 
opportunity to give warning that the road was a danger to traffic 
or had taken reasonable precautions to secure that the road was 
not such a danger.

Subsection (5) is a definition provision, and subsections (6) and 
(7) provide for the application and operation of the section. The 
section is designed to be brought into operation by Government 
order on a day not earlier than the 1st April, 1967; and it will' 
not apply to cases occurring before the date of operation.

60. Section 61 proposes, in subsection (1), to amend the law by 
providing that all claims for damages or contribution will be 
provable in bankruptcy where the wrong out of which the 
liability to damages or the right to contribution arose was com
mitted before the time of the bankruptcy. Except in the case of 
a contract or promise—section 46 of the Bankruptcy (Ireland) 
Amendment Act, 1872—debts provable in bankruptcy do not 
include demands in the nature of unliquidated damages. Where 
the damages or contribution have not been liquidated or ascer
tained, the court may, under subsection (2) make an order for 
assessment. There is similar provision for assessment in section 46 
of the 1872 Act.
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Subsection (3) proposes that, where a claim for contribution or 
in respect of a judgment debt for contribution is provable in bank
ruptcy, no such proof shall be admitted except to the extent that 
the claimant has satisfied the debt or damages of the injured person, 
unless the injured person does not prove in respect of the wrong 
or debt. This will accord with what is known as the rule against 
double proof and will prevent a wrongdoer claiming contribution 
from a bankrupt fellow-wrongdoer where the injured person has 
proved for the whole of the damages owing to him. An example 
will show the practical effect of the subsection. If P obtains judg
ment for £1,000 against D1 and D2 and D1 does not satisfy any 
part of the judgment debt, P may prove in D2’s bankruptcy for 
£1,000 and D1 will not be able to prove in respect of any claim 
for contribution. Having obtained, say, 5/- in the £ from D2, P can 
proceed to collect the balance from Dl. On the other hand, if D1 
satisfies £500 of the debt to P, P can prove in D2’s bankruptcy for 
the balance. Then Dl may also prove in respect of his claim for 
contribution, but not as regards a larger sum than he has actually 
paid, because otherwise there would be double proof. The only 
case where Dl will be allowed to prove in respect of his full claim 
for contribution, even though he has not paid P, is where P does 
not prove, because, if P does not prove, the objection on the ground 
of double proof will not apply. Normally, of course, P would prove.

This section will apply not alone to claims for damages or con
tribution in bankruptcy but also to similar claims in the admini
stration of the assets of insolvent estates. This is because, by 
section 28 (1) of the Supreme Court of Judicature (Ireland) Act, 
1877, the same rules ‘ as to debts and liabilities provable ’ prevail 
in the administration ‘ as may be in force for the time being under 
the law of bankruptcy with respect to the estates of persons 
adjudged bankrupt in Ireland \ (See also section 10 of the Bill).

I
61. Section 62 will provide that moneys payable under an 

insurance policy covering liability for a wrong will go direct 
to the injured person and not into the wrongdoer’s estate. The 
section proposes to extend to all liability policies the provisions 
concerning ‘ an approved policy ’ contained in section 76 (4) of 
the Road Traffic Act, 1961, which subsection is listed for repeal 
in the Schedule.

62. Section 63 proposes, in subsection (i), that an infant plaintiff 
in an action for a wrong may apply to the judge to decide whether 
a sum lodged in court by a defendant should be accepted or the 
action should go to trial. If the judge decides that the action 
should go to trial and the damages awarded are less than the sum 
lodged, the costs of the action will be in the discretion of the judge. 
Under subsection (2)f an appeal will lie from the order of the 
judge in relation to the costs.

IX—SCHEDULE TO THE BILL
63. The enactments listed for repeal in the Schedule do not 

call for any special comment. The repeals are all consequential.

Roinn Dli agus Cirt 
Lunasa, 1961
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