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ADMINISTRATION OF ESTATES BILL, 1957
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.4s passed by both Houses of the Oireachtas

EXPLANATORY MEMORANDUM

I.—Purpose of the Bill

1. The purpose of the Bill is to provide for the devolution of real 
estate on the personal representatives of the deceased and to amend 
in certain other respects the law relating to the administration of 
estates. The text contains short explanatory sidenotes indicating 
(a) the provisions of the Bill which are new to the law and (6) the 
existing statutory enactments which are being consolidated. A 
legend to the marginal abbreviations used will be found on page 2 
of the text.

II.—Part I of the Bill

2. Part 1 is the preliminary and general part.

Section 1 provides for the short title and commencement. Parts 
I and IV (except section 26) will come into operation on the date 
the Bill is enacted but Parts II and III and section 26, which deal 
with the devolution of real estate on death and with executors and 
administrators, will not come into operation until 1st June, 1959. 
The reason for postponing the commencement of Parts II and III 
is to allow time for making the necessary consequential changes in 
the practice in regard to probates and administrations. Section 26 
(which amends section 2 (2) (d) of the Statute of Limitations, 1957, 
the commencement date for which was 1st January, 1959) will come 
into operation on the same date as Parts II and III.

Section 2 is the interpretation section.

Under section 3, Parts II and III shall not apply to the estate of 
any person dying before the 1st June, 1959.

Section 4 deals with the minor and consequential amendments set 
out in the First Schedule and section 5 with the repeals set out in 
the Second Schedule. The amendments and repeals will not apply 
to the estates of persons dying before 1st June, 1959, as they 
are amendments and repeals arising out of the provisions of 
Parts II and III.

III.—Part II of the Bill

3. Part II covers the devolution of real estate on death.

Section 6 proposes that real property shall devolve on and become 
vested in the personal representative (that is the administrator in 
the case of an intestacy and the executor in the case of a will) as 
if it were a chattel real (an interest in real property, such as a 
leasehold, which devolves as personal property).

Under section 7 the personal representatives will hold the estate 
as trustees for the persons entitled. In other words they will 
hold it for the heir-at-law if the owner has died intestate 
and for the devisee under the will if the owner has made a will. 
The object of subsection (2) of the section is to enact that the law 
as to the effect of probate and letters of administration where per-



sonal property is concerned will apply to real property. Subsection 
(5) proposes that a person’s real estate shall be administered in the 
same manner as his personal estate, and be subject to the same 
liabilities for debts, costs and expenses; but the order in which real 
and personal assets are applicable towards the payment of funeral 
and testamentary expenses, debts and legacies is to remain the same 
as under existing law. Subsection (4) protects the rights of the 
heir-at-law in obtaining letters of administration and, if he is not 
one of the next-of-kin (the beneficiaries of the personal estate), he 
shall be equally entitled to the grant with the next-of-kin.

By reason of section 8, nothing in Part II shall affect any duty 
payable in respect of real estate or impose any additional duty 
thereon. For the purpose of death duties, there is a major difference 
between real and personal estate. Duty payable in respect of real 
estate is payable out of the estate itself, and the person entitled to 
the estate is bound to pay the duty in accordance with his interest 
therein. Estate duty on personal property, for which the personal 
representative is personally liable, ranks as a testamentary expense 
and, in the absence of a provision in the will to the contrary, is 
payable out of the residuary personal estate. The duty on realty 
may be paid by instalments over a period of eight years, and 
interest does not start to accrue until one year after death. In the 
case of personalty and chattels real, the duty is generally payable 
in one instalment and interest runs from the date of death. The 
differences for the purposes of estate duty between realty and 
chattels real or personalty mainly arise from the provisions of the 
Finance Act, 1894, section 9 (1) of which enacts that “ a rateable 
part of the estate duty on an estate in proportion to the value of 
any property which does not pass to the executor as such shall be a 
first charge on the property in respect of which duty is leviable ”. 
By definition in that Act (s. 22 (1) (d)) the term “executor” includes 
administrator. As chattels real and personalty pass to the executor 
(or administrator) as such, the estate duty thereon, for which he is 
personally liable, ranks as a testamentary expense and is payable 
out of the residuary personal estate. On the other hand, as realty 
does not pass to the executor (or administrator) as such, the estate 
duty is a first charge thereon and payable by the person entitled 
thereto. Although registered land devolves as personalty under the 
Registration of Title Act, 1891, it has been held (Marry v. Drew 
(1923) 1 I.R. 35) that it “ does not pass to the executor as such *’ and 
must therefore be treated as realty for estate duty purposes. No 
change is proposed in the existing law.

Section 9—paragraph (a)—excludes freehold compulsorily regis
tered land from the provisions of Part II. By reason of Part IV 
of the Registration of Title Act, 1891, this land already devolves 
and descends as personalty and there is no need to make any pro
vision for it except to make it clear that Part II is not concerned 
with it. In effect, Part II will bring the law as to the administra
tion of all other land into conformity with the law as to the 
administration of freehold compulsorily registered land (which 
is distributed in the same way as personalty) subject to 
this, that land other than freehold compulsorily registered land 
will continue to descend on intestacy to the heir-at-law. The 
position of the heir-at-law seldom arises because most land comes 
within the provisions of Part IV of the Registration of Title Act. 
1891, and consequently descends as personalty to the next-of-kin. 
Paragraph (6) excludes an interest in a parcel of untenanted land 
which, under section 5 of the Land Act, 1946, is, for the purposes 
of devolution on death, to be deemed a chattel real. Where a 
person agrees or undertakes or is deemed to agree or undertake to 
purchase from the Land Commission the fee simple of a parcel of 
untenanted land (which includes land held under a fee farm grant 
or long lease) which was not at the time of the agreement subject 
to Part IV of the 1891 Act, section 5 of the 1946 Act makes the 
interest in that parcel of land created by the agreement or under
taking devolve on death as a chattel real. In other words, it 
devolves as personalty notwithstanding the fact that, but for the 
section, it might be held to be realty. Where a parcel of untenanted

2



land held under a fee farm grant or long lease is vested in the Land 
Commission on the application of an owner in occupation, the 
owner is deemed under section 44 of the Land Act, 1931, to have 
entered on the date of the vesting into an agreement for the 
purchase of such parcel from the Land Commission; and this type 
of case is also covered by section 5 of the 1946 Act.

Section 10 provides that nothing in Part II is to affect the 
operation of section 30 of the Conveyancing Act, 1881. The latter 
provision enacts that trust and mortgage estates in realty shall 
devolve and become vested in the personal representatives as if 
they were chattels real, and, like the provisions in Part IV of the 
Registration of Title Act, 1891, it provides an exception to the 
rule that real estate descends directly to the heir or devisee and 
remains outside the domain of the personal representatives. As 
trust and mortgage estates are already covered by the law, there is 
no need to bring them within the provisions of Part II, though it is 
thought desirable specifically to exclude them.

IV.—Part III ok the Bill

4. Part III deals with executors and administrators.

Section 11 covers the chain of representation and provides that 
an executor of an executor represents the original testator. The law 
as to the transmission of executorship to the executor of an executor 
is to be found in an old statute (1351-2) dating back to Edward 3 
and applied to Ireland by Poynings’ Law (1495). This old statute 
is being consolidated and is listed in the Enactments Repealed in 
the Second Schedule.

Section 12 enlarges the discretionary powers of the High Court 
to appoint an administrator and it extends these powers to cases of 
real estate—subsection (1). At present, the Court has power under 
section 78 of the Irish Probates and Letters of Administration Act, 
1857, to appoint as administrator of personal estate a person other 
than the person by law entitled to the grant; but the Court may 
act only in particular circumstances, and certain types of case which 
it is considered desirable to cover do not come w'ithin section 78. 
For instance, the Court has no jurisdiction (1) w’here a grant has 
already been issued to an executor who has died or (2) where the 
person entitled to the grant is abroad. The proposed provision 
does not specify in detail the particular circumstances in which 
the Court’s powers may be invoked and it confers jurisdiction to 
make a grant to any person the Court may think fit having regard 
to any special circumstances. Section 78 of the 1857 Act is listed 
for repeal in the Second Schedule. Subsection (2) is aimed at the 
case where an executor of an executor refuses to take out a grant 
because he does not want to be involved with the estate of the first 
deceased. An executor of an executor is entitled to administer the 
estate of the first deceased without a grant, and the subsection 
accordingly provides that his right to do so shall be taken from him 
if the Court makes a special grant to someone else to administer 
the estate.

Section 13 is designed to clear up a doubt as to where personal 
property is vested between death and the grant of administration. 
The section provides that all property (real and personal) shall 
vest in the President of the High Court to the same extent as 
formerly (before the Court of Probate Act (Ireland), 1859) personal 
estate vested in the Ordinary of the Diocese. The general rule is 
that where there is a will the personal property vests in the executor 
on death; but where there is no will personal property does not 
vest in the administrator until letters of administration are granted. 
Real estate passes directly to the heir or, if there is a will, the 
devisee. Under the Bill it will devolve on the personal representa
tives. The necessity for vesting the estate in some person at all 
times arises from the desirability of ensuring that, for the purposes 
of proceedings (whether civil or criminal) concerned with the 
property, the ownership will at all times lie in somebody and not
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in vacuo. The present doubt arises from the difficulty as to where 
the jurisdiction over personalty before administration—granted to 
the old Probate Judge by the 1859 Act—now resides. The section 
clears up this doubt and also covers the position which will arise 
by reason of the fact that realty will now also devolve on the 
personal representatives.

Section 14 deals with administration bonds and consolidates the 
existing law contained in the Probates and Letters of Administration 
Act (Ireland), 1857, and in the Courts of Justice Act, 1936. These 
bonds, which inure for the benefit of the President of the High 
Court, are given by an administrator to ensure that he will duly 
and properly administer the estate. They are generally in double 
the amount of the estate unless reduced by direction of the Probate 
authority. The law is being amended to provide that an administra
tion bond shall include provisions for the payment of death duties, 
income-tax and surtax—subsection (3).

Section 15 is designed to allow7 for the grant of probate or letters 
of administration in the case of real estate either separately or 
together with personal estate. At present probate or administration 
may not be granted in the case of real estate principally because, as 
such estate passes directly to the heir or devisee, there is no need for 
it. The proposals in the section are consequential on those contained 
in Part II.

Section 16 will allow' the High Court to grant probate or admini
stration w'here there is no estate within the jurisdiction. There is 
not at present power to make such a grant although it might be 
desirable from time to time in respect of persons dying abroad but 
domiciled in the State where the foreign courts insist on a grant of 
the court of domicile as a preliminary to a foreign grant. The 
section will also be of assistance in facilitating a relative who pro
poses to sue as personal representative under the Fatal Injuries Act, 
1956, on behalf of the children of a person who is killed in an 
accident but who leaves no assets.

Section 17 proposes to consolidate and bring up to date the law 
as to the preparation of calendars of grants of probate and admini
stration made in the Probate Office and in the six district probate 
registries. The existing law is contained in sections 72 and 73 of 
the Probates and Letters of Administration Act (Ireland), 1857. 
These sections are being repealed in the Second Schedule.

Section 18 is designed to consolidate the existing law as to the 
powers of personal representatives to sell property and act as 
trustees. The section will extend that law to all property. Although 
subsection (2) (c) of section 7 of the Bill proposes to give personal 
representatives the same powers, rights, duties and liabilities over 
real estate as they have over personal estate, it is considered desir
able to set out clearly the powers of sale of personal representa
tives, the law as to the position of purchasers from them 
(section 19), and also the law as to transfers and assents 
by personal representatives (sections 20, 21 and 22). 
Subsection (1) of section 18 applies the former law as to the 
powers of personal representatives to sell personal property to all 
property. However, it expressly requires them to take into 
account, so far as practicable, the wishes of the beneficiaries. 
Personal representatives have always had an absolute power of 
sale over personal estate in order to pay the debts and distribute 
the estate amongst those entitled to it. It is not for the purchser to 
see to it that the wishes of the beneficiaries have been complied with, 
but the law is that he must act in good faith. Subsection (2) (a) 
deals w'ith the power of sale of land by some or one only of several 
joint personal representatives. The subsection extends the existing 
provisions of the law as to compulsorily registered land to all land. 
These provisions are contained in section 86 (2) of the Registration 
of Title Act, 1891, as amended by section 20 of the Registration of 
Title Act, 1942. The provisions in these Acts are listed for repeal 
in the Second Schedule. Subsection (3) is an interpretation pro
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vision. Subsection (4) extends to all land the existing provisions 
of the Registration of Title Acts, 1891 and 1942, as to the powers 
of personal representatives to act as trustees of a settlement created 
by a will which does not appoint trustees. These provisions are 
being repealed. The law as proposed in subsection (4) will apply 
to all personal representatives proving the will and will make them 
trustees for all purposes. At present, as regards compulsorily 
registered land, only proving executors are trustees, and they are 
trustees only for the purposes of the Registration of Title Act, 
1891, or the Settled Land Acts, 1882 to 1890. Accordingly, if the 
will appoints no executors, persons wTho take out administration 
with the will annexed are not trustees of any settlement contained 
in the will. Furthermore, even if there are executors, such 
executors are not trustees for all purposes. Subsection (4) will 
cure these defects.

Section 19 consolidates the existing ordinary or non-statutory 
law as to bona fide purchasers from personal representatives of 
personal property, and extends it to all property—subsection (1). 
The law always favours a purchaser who buys in good faith and for 
value. A purchaser cannot be expected to satisfy himself that a 
sale by a personal representative is being made in the ordinary 
course of administering the property. The subsection is a corollary 
to section 18, which deals w ith the power of personal representatives 
to sell. Subsection (2) deals with the position of a purchaser from 
a beneficiary and puts the existing law into statutory form. The 
subsection will not apply to registered property because, by reason 
of section 36 (1) of the Registration of Title Act, 1891, the title 
of a purchaser to such property depends on registration. Where a 
purchaser succeeds in having his title registered, the register 
is conclusive and no question of notice can arise—section 34 (1) 
of the 1891 Act. In the case of unregistered property, 
however, provisions as to notice are necessary in order to prevent 
dealings intended to defraud the creditors.

The general law as to assents or transfers by personal representa
tives is set out in section 20. Assents or transfers are necessary 
in order to convey the land to the persons entitled to it under the 
w'ill or on intestacy. These persons may be entitled as trustees 
appointed by the will or as ordinary beneficiaries under the will 
or on intestacy. Special provisions as to assents or transfers in the 
case of unregistered land and in the case of registered land are 
proposed in sections 21 and 22 respectively. Subsection (1) of 
section 20 contains an interpretation provision. Subsections (2), 
(3) and (4) propose to consolidate the provisions of section 87 of 
the Registration of Title Act, 1891, which applies to compulsorily 
registered land only, and to extend these provisions to all land. 
Section 87 of the 1891 Act is listed for repeal in the Second 
Schedule. Subsection (5) provides that all assents shall be in 
wfriting, and this subsection will extend the existing lawr as to com
pulsorily registered land to all land. Subsection (6) will ensure 
that the statutory covenants implied in a deed of conveyance by 
a personal representative shall also be implied in any assent. 
Section 7 of the Conveyancing Act, 1881, provides that, where a 
person conveys land as personal representative, there shall be 
implied in the conveyance a covenant against incumbrances, wrhich 
covenant shall be deemed to extend to every such person’s owti 
acts only. The implied covenant is to the effect that the person con
veying has not done any act whereby the conveyance may be 
impeached or the person wrho conveys hindered from conveying 
in the manner in which the property is expressed to be conveyed. 
Tt is only reasonable that a similar covenant should be implied 
where a personal representative executes an assent. Subsections (7) 
and (8) correspond with subsection (2) of section 18. It is pro
posed to consolidate and extend to all land the provisions 
of section 86 (2) of the Registration of Title Act, 1891, as amended 
by section 20 of the Registration of Title Act, 1942. These pro
visions are also listed for repeal in the Second Schedule.

Section 21 contains the special provisions applicable to assents 
by personal representatives in the case of unregistered land. Sub
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section (1) contains detailed provisions in regard to assents. An 
assent must be in writing; it is being deemed for the purposes of 
the Registration of Deeds Act, 1707, to be a conveyance, and, for 
the purposes of rents and profits, it will relate back to death. The 
advantages of writing are obvious. A beneficiary is more easily pro
tected against a later conveyance by the personal representatives to 
some other person, as he can have the assent registered in the 
Registry of Deeds and so obtain priority against a later conveyance 
affecting the land. Paragraphs (c) and (<f) do not in terms make 
registration in the Registry of Deeds compulsory, but it would be 
foolish for a beneficiary not to have the assent registered. In the 
case of compulsorily registered land, an assent or transfer by the 
personal representative must be in the prescribed form and must 
be registered. Otherwise, the beneficiaries could not deal with 
the land. The folio is conclusive as to the title to such land, and 
the ownership of the land and charges thereon have to be set out 
on the folio. Special provisions as to registered land are proposed 
in section 22. Dealings with unregistered land are registered in 
the Registry of Deeds, but registration of deeds is not compulsory. 
However, conveyances affecting unregistered land are always 
registered because registration gives priority as from the date of 
registration. Subsection (2) of section 21 enables the beneficiary 
to require the personal representatives to register in the Registry 
of Deeds an assent or conveyance. The registration is at the 
expense of the beneficiary, and this is considered to be a fairer 
provision than one which would put the expense on the estate. The 
proposed provision will bring the law as to registration in the 
Registry of Deeds into conformity with the law as to registration 
of assents or transfers in the Land Registry.

Section 22 deals with special provisions as to registered land. It 
is proposed in subsection (1) to extend to all registered land the 
existing provisions of the Registration of Title Acts, 1891 and 
1942, as to compulsorily registered land. Section 37 (2) of the 
1891 Act is concerned with pure realty only, and it does not apply 
to personal property or to compulsorily registered land. The 
provisions proposed to be substituted for section 37 (2) of the 1891 
Act will apply to all registered land, whether compulsorily regis
tered or not. It is also proposed to enact in statutory form the 
existing law and practice as to the costs incurred in connection 
with the registration as owner of a person named in an assent or 
transfer. (See Stinson v. Crozier (1936) N.I. 203). In addition, 
it is being provided that nothing in the proposed legislation is to 
operate so as to require the registering authority to register 
personal representatives in the capacity of personal representatives, 
but the registering authority may enter on the register a note 
of the death of a registered owner and the names of his> 
personal representatives. The present practice of registering 
personal representatives, which was established by rule 88 of the 
Land Registration Rules, 1937 (S.R. & O. No. 264 of 1937), has 
been found to create more problems than it solves. (See remarks 
of Lavery J. in Vaughan v. Cottingham, Supreme Court, 5 March, 
1958). Prior to the 1937 Rules a note of death was entered 
on the register, but there was no statutory authority for the prac
tice. Subsection (2) will allow the Court after a lapse of six 
years from the death of a registered owner to order that an 
applicant for registration be registered as full owner. The order 
will be made if the Court is satisfied that the personal representa
tives of the deceased owner are dead or out of the jurisdiction. 
The subsection will extend to all registered land the provisions of 
section 21 of the Registration of Title Act, 1942; this section, which 
is proposed for repeal in the Second Schedule, now applies only 
to compulsorily registered land.

Section 23 specifies the particular judge of the Circuit Court 
who is to exercise the jurisdiction in relation to land conferred 
on that court under Part III. The Circuit Court is being given 
jurisdiction in regard to the vesting of land and the registration 
of ownership of land in sections 20 and 22. This jurisdiction is
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akin to title jurisdiction, and for that reason the provision proposed 
in regard to it is similar to the existing provision for ordinary 
title jurisdiction and rectification of the register. This latter pro
vision will be found in section 52 of the Courts of Justice Act, 1924.

V.—Part IV of the Bill

5. Part IV contains the miscellaneous provisions.

Section 24 is concerned with the six district probate registries. 
Subsection (1) will allow the Minister for Justice to prescribe fees 
for the district probate registries. It is not possible to do this 
under the existing law, because these registries are not offices 
established by the Court Officers Act, 1926. At present the fees 
in the Probate Office in Dublin are double those in the district 
registries. The subsection will remedy this anomaly by providing 
that the 1956 Fees Order dealing with Supreme and High Court 
offices will apply to the district registries in the same way as it 
applies to the Probate Office. Subsection (2) proposes to allow 
the Minister for Justice to appoint an officer to perform the duties 
of an acting district probate registrar, where such acting registrar 
is temporarily absent or incapacitated. The county registrar acts 
as district probate registrar in each of the district registries. There 
is, however, no statutory provision to enable an officer in the 
Circuit Court office to carry out the duties of district probate 
registrar when the county registrar is on leave. Paragraph (6) of 
the subsection seeks to validate any acts done by an officer who has 
performed the duties of the acting district probate registrar.

Section 25 allows for the exercise of the functions of the Probate 
Officer by the person in the Probate Office who is next in rank to 
and is qualified to be Probate Officer. Prior to the Court Officers 
Act, 1926, there were two Probate Registrars who had equal juris
diction in regard to probates and letters of administration. These 
two officials were replaced by the Probate Officer in the 1926 Act, 
but the official who was since 1926 known as the Assistant Probate 
Officer or the Deputy Probate Officer from time to time acted for 
the Probate Officer and signed probates and administrations. It is 
doubtful if there was any authority to do this. However, in order 
that a number of probates and administrations may not be upset, the 
section proposes to validate what has been done since 1926 and also 
to allow the Assistant Probate Officer under the section to perform 
the powers and duties of the Probate Officer, but subject to any 
restrictions which the President of the High Court may think fit 
to impose.

Section 26 will re-enact in an extended form section 2 (2) (d) of 
the Statute of Limitations, 1957. Paragraph (d), as contained in 
the Act of 1957, provides, inter alia, that section 86 (1) of the 
Registration of Title Act, 1891 (which makes personal representa
tives upon whom freehold registered land devolves trustees for the 
persons beneficially entitled) is not to be construed as making 
personal representatives trustees for the purposes of the Act of 1957. 
The paragraph was designed to allow a member of a family (who 
remains on in possession of registered land and takes out admini
stration) to obtain title against the other members who have left the 
property to pursue their separate vocations elsewhere; and it over
rules the decision of the High Court in Re Loughlin (1942) I.R. 15, 
where it was held that the personal representatives as respects 
freehold registered land were express trustees and could not conse
quently plead the Statutes of Limitation. The Supreme Court in a 
recent case (Vaughan v. Cot ting ham, 5 March, 1958) decided that 
such personal representatives are not express trustees, and this 
decision means that the provision in the 1957 Act declares the 
position correctly. The extension of this provision to section 7 (1) 
of the Bill (which provides that the personal representatives shall 
hold real estate as trustees for the persons beneficially entitled) 
will, for the purposes of the 1957 Act, put personal representatives 
upon whom real estate devolves in the same position as personal 
representatives upon whom freehold compulsorily registered land
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devolves. Personal representatives, whether as respects realty or 
personalty, will in future be able to rely on the Statute of 
Limitations except where they are guilty of fraud. Section 26 will 
come into operation on 1st June, 1959.

VI.—First and Second Schedules to the Bill

6. The amendments and repeals in the First and Second Schedules 
will by reason of sections 4 and 5 apply only in the case of estates 
of persons dying on or after 1st June, 1959—para. 2 ante.

The First Schedule provides for certain minor and consequential 
amendments of the law.

The Second Schedule lists a number of repeals. It is unnecessary 
to deal with these repeals in detail except in one respect. It is 
proposed to repeal any existing enactments in various Acts of 1857, 
1858, 1859, 1876 and 1892 providing for the re-sealing of probates 
and letters of administration. These enactments allowed for the 
re-sealing in this country of English, Scottish and Colonial probates 
and administrations as an alternative to the taking out of a fresh 
probate or administration in respect of property in this country. 
There were corresponding reciprocal provisions in regard to the 
re-sealing of Irish probates and administrations abroad. The 
advantages of re-sealing from the practical point of view were 
small, but it did allow for more expedition and less expense in 
administering an estate consisting of property here and property 
in England, Scotland or the Colonies. Though the statutory pro
visions and rules of court in regard to re-sealing are still part of 
the law, re-sealing has been suspended here and in England since 
1923, and there is now no re-sealing between this country and any 
part of the United Kingdom or the Colonies. There is no good 
reason why provisions should be maintained on the Statute Book 
which have fallen into desuetude and which, apart from this, are 
no longer considered either desirable or of practical value. Accord
ingly, it is proposed to repeal all the enactments allowing for re
sealing in this country of probates and administrations extracted 
abroad.

llttinn Dli agus Cirt 
Bealtaine, 1959
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