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EXPLANATORY MEMORANDUM.

1. The object of the Bill is to achieve certain reforms in the 
common law relating to proceedings against and contribution 
between tortfeasors, i.e., persons who commit a wrongful act.

2. Under the common law a person who has sued one joint 
tortfeasor to judgment cannot afterwards proceed against 
another joint tortfeasor equally liable even though he may have 
recovered nothing from the tortfeasor whom he has sued. In 
such a case the injured party is left without any redress whatever 
and the other participants in the wrongful act escape liability. 
This is not the position where the wrongdoers are not joint tort
feasors, the common law rule referred to not being applicable in 
such a case. The effect of section, 2 of the Bill is to put the 
plaintiff with a cause of action against joint tortfeasors in exactly 
the same position as is a plaintiff under the existing law with a 
cause of action against “ independent ” tortfeasors. In neither 
case will the obtaining of judgment against one tortfeasor operate 
as a bar against further actions against any other tortfeasors 
who are liable in respect of the same injury.

3. In order, however, to avoid a multiplicity of actions and to 
provide for the eventuality of a second jury awarding different 
damages from the first, section 3 of the Bill provides that a 
plaintiff who takes separate actions against a number of tort
feasors (whether joint tortfeasors or not) in respect of the same 
injury will not be entitled to costs in any action other than the 
first, unless the Court should be of opinion that there was good 
reason for bringing a separate action; and the plaintiff will not 
be able ultimately to recover more than the amount of the 
damages awarded him in the first action.

4. The Bill also proposes to alter the common law rule that 
there can be no contribution between tortfeasors, whether they 
are joint tortfeasors or not. If one of several tortfeasors has 
been sued and damages have been recovered from him, he cannot, 
as the law stands, claim contribution from the others, who may 
well be at least as culpable as himself. Under section 4, which 
applies where the tortfeasors are joined as defendants in the 
one action, the jury, or the judge if the action is tried without a 
jury, may apportion the damages and costs amongst some or all 
of the tortfeasors, having regard in particular to the extent to 
which the several tortfeasors were respectively responsible for 
the injury. Under section 5, which applies to cases where separate 
actions are taken against the tortfeasors, any of the tortfeasors 
who has paid any sum on foot of a judgment awarded against 
him will be entitled to recover from the other tortfeasors (whether 
or not they have been sued by the injured party) a contribution 
in respect of the sum so paid.

5. The common law rule that there can be no contribution 
between tortfeasors is generally considered inapplicable where 
the party seeking contribution or indemnity could not be pre
sumed to have known that he was doing an unlawful act. or 
where the act was not manifestly tortious or was done in honest 
ignorance of the facts which constituted the unlawfulness. In



these cases the innocent tortfeasor has been held entitled to 
indemnity from the other tortfeasor, upon whose request, induce
ment or representation he had acted. The Bill recognises this 
principle by providing in section 4 (1) that the Court, on appor
tioning damages and costs among tortfeasors, may so apportion 
them as to confer an indemnity on any one or more of the 
tortfeasors, and by providing in section 5 (1) (iv) that no contri
bution can be recovered as between two tortfeasors, where one 
of them is entitled to be indemnified in respect of liability by 
the other.

6. Under the present law contracts of indemnity between tort
feasors are unenforceable unless the party seeking to enforce the 
contract did not know or is presumed from the surrounding 
circumstances not to have known that he was doing an unlawful act 
and was induced to join in doing it by the other party to the con
tract. Section 6 (-c) of the Bill preserves this position notwith
standing the provision being made by sections 4 and 5 for 
contributions between tortfeasors.

7. The Bill does not deprive a person injured by a tort of 
the right which he now has to look for the whole of the damages 
to any one or more of the persons who have occasioned the injury 
to him. This saver is provided by section 4 {4). The position 
of tortfeasors is being improved, however, to the extent that they 
are now being given a right of contribution between themselves.
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