
BILLE UM FHEIDHMIU ORDUITHE CUIRTE, 1940. 
ENFORCEMENT OF COURT ORDERS BILL, 1940.

EXPLANATORY MEMORANDUM.

The purpose of this Bill is to make certain amendments of the 
law relating to Instalment Orders, Maintenance Orders and 
Affiliation Orders, and to provide for the release in proper cases 
of persons imprisoned for non-payment of debt.

PART I.

Instalment Orders.

Part I of the Bill provides for the amendment of the law 
relating to Instalment Orders.

The following is a brief summary of the existing law:—
Section 15 of the Enforcement of Court Orders Act, 1926, pro

vides that if a creditor produces prima facie evidence to a Justice 
of the District Court—

(а) that any debt is due to him under a judgment of a com
petent Court, and

(б) that the debtor is ordinarily resident in the Court
district for which the Justice is then sitting, and

(c) that the debtor has no goods which could be taken in 
execution under any process of the Court by which 
the said judgment was given,

the Justice may make an Order (entitled an Examination Order) 
requiring the debtor to attend before him to be examined as to
his means.

/
If the debtor fails to satisfy the Justice that he is not able to 

pay the debt either in one sum or by instalments, the Justice may 
make (tinder section 17 of the Act) an Order (referred to in the 
Bill as an Instalment Order) requiring the debtor to pay the debt 
and the costs of the proceedings either in one sum or by such 
instalments and at such times as the Justice shall in all the circum
stances consider reasonable.

If the debtor fails to pay the debt and costs or any one or more 
instalments the Justice may on the application of the creditor 
(under section 18 of the Act) order the arrest and imprisonment 
of the debtor for any period not exceeding three months. A 
debtor so imprisoned is not entitled to be released before the 
expiration of the period for which he is committed, unless he pays 
the full amount of the debt and costs unpaid at the date of the 
Order (including instalments which have not accrued due at that 
date). r

The amendments proposed in the Bill are the following—

(1) Section 3 specifies the period during which an applica
tion for an Examination Order may be made, and section 4 
specifies the period of validity of an Instalment Order. The 
Enforcement of Court Orders Act, 1926, does not contain any 
specific provision relating to these matters, but it has been 
suggested that the time limit of six months mentioned in



section 10 of the Petty Sessions (Ireland) Act, 1851, may 
apply to proceedings under section 15 and section 18 of the 
Enforcement of Court Orders Act, 1926.

(2) Section 5 gives authority to a Justice of the District 
Court to vary an Instalment Order on the application of 
either the creditor or the debtor. Under the existing law the 
Justice has no authority to vary an Instalment Order although 
the circumstances of a debtor may become altered during the 
currency of an Instalment Order.

(4) Section 6 repeals section 18 of the Enforcement of Court 
Orders Act, 1926, and substitutes a new section therefor. The 
new section differs from section 18 in the following respects:

(a) It specifies that application for arrest and imprisonment 
of the debtor for non-payment of the whole debt or 
any instalment may be made at any time while the 
Instalment Order is in force or within six months 
after it has ceased to be in force. The additional six 
months is provided to give time to a creditor to enforce 
payment of an instalment which falls due at or near 
the end of the period of validity of the Instalment 
Order. As was mentioned already, section 18 does 
not contain any provision in regard to the period 
during which an application for arrest and imprison
ment may be made, but it has been suggested that the 
time limit of six months contained in section 10 of 
the Petty Sessions (Ireland) Act, 1851, may apply.

(ft) It provides that the Justice may not order the imprison
ment of the debtor if the debtor shows to the 
satisfaction of the Justice that his failure to pay was 
due neither to his wilful refusal nor his culpable 
neglect.

(c) It provides that the debtor must be released immediately
on payment of the sum of money (to be specified in 
the Order for arrest and imprisonment) consisting of 
the amount of all the instalments of the debt and 
costs which have accrued before and are unpaid at 
the date of the Order and such further sums (if any) 
for the costs of the Order as the Justice making the 
Order may think reasonable. As was mentioned 
already a person imprisoned under section 18 is not 
entitled to be released before the expiration of the 
period for which he is committed, unless he pays the 
full amount of the debt and costs unpaid at the date 
of the Order (including instalments which have not 
accrued due at that date).

(d) It provides that on the hearing of an application for
arrest and imprisonment of the debtor, the Justice may 
in lieu of ordering arrest and imprisonment treat the 
application as an application for the variation of the 
Instalment Order.

PART n.
Part II of the Bill provides for the amendment of the law relat

ing to Maintenance Orders and Affiliation Orders and makes pro
vision for the release in proper cases of persons imprisoned for 
non-payment of debt.

Maintenance Orders.

Section 1 of the Married Women (Maintenance in Case of 
Desertion) Act, 1886, reads as follows

* ‘ it shall be lawful for any married woman, who shall have
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been deserted by her husband, to summon her husband before 
any two Justices in petty sessions or any Stipendiary Magis
trate, and thereupon such Justices or Magistrate, if satisfied 
that the husband, being able wholly or in part to maintain his 
wife or his wife and family, has wilfully refused or neglected 
so to do, and has deserted his wife, may order:—

(1) That the husband shall pay to his wife such weekly sum 
not exceeding two pounds as the Justices or Magistrate may 
consider to be in accordance with his means and with any means 
the wife may have for her support and the support of her 
family, and the payment of any sum so ordered shall be enforce
able and enforced against the husband in the same manner as 
the payment of money is enforced under an Order of Affilia
tion; and the said Justices or Magistrate by whom any such 
Order for payment shall be made, or other Justices or Magis
trate sitting in their or his stead, shall have power from time 
to time to vary the same, on the application of either the 
husband or wife, upon proof that the means of the husband 
or wife have been altered in amount since the original Order 
or any subsequent Order varying it, shall have been made.

(2) Provided always, that no Order for payment of any such 
sum by the husband shall be made in favour of a wife who shall 
be proved to have committed adultery, unless such adultery 
has been condoned, and that any Order for payment of any 
such sum may be discharged by the Justices or Magistrate by 
whom such Order was made, or other Justices or Magistrate 
sitting in their or his stead, upon proof that the wife has since 
the making thereof been guilty of adultery.”

It is proposed by section 7 of the Bill to amend the Married 
Women (Maintenance in Case of Desertion) Act in the following 
respects:—

(1) by increasing the maximum amount for which a Main
tenance Order may be granted from £2 to £4;

(2) by providing that an application for variation of a 
Maintenance Order may, subject to the provisions of any 
relevant rules of Court, be made to any Justice of the District 
Court—under the existing law a Maintenance Order can be 
varied only by the Justice who made the Order, even if both 
the husband and wife reside in another Justice’s district at 
the time at which the application for variation is made.

Enforcement ok Maintenance Orders and Affiliation Orders.

The Married Women (Maintenance in Case of Desertion) Act, 
1886, provided that the payment of any sum due under a Main
tenance Order would be “ enforceable and enforced against the 
husband in the same manner as the payment of money is enforced 
under an Order of affiliation.” The framers of the Act apparently 
contemplated that Maintenance Orders would be enforced by the 
arrest and imprisonment of the husband in the same way as 
Affiliation Orders were enforced against the putative father under 
the Bastardy Act, 1872 (which applied only to England). Main
tenance Orders were so enforced in this country for many years, 
but in the year 1932 the High Court held in the case of the State 
(Bradley) v. District Justice for Bray (reported on page 386 of 
the Irish Law Reports for 1932), that as the Irish Courts had no 
authority at the date of the passing of the Married Women 
(Maintenance in Case of Desertion) Act, 1886, to make or enforce 
an Affiliation Order, that Act did not confer jurisdiction on 
Justices or Magistrates in Ireland to enforce Orders made under 
it. The decision of the High Court was upheld by the Supreme 
Court (report on page 355 of Irish Reports for 1934).
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In view of that decision, payment of sums of money due under a 
Maintenance Order can now be enforced only in the same manner 
as an ordinary civil debt.

Section 11 of The Illegitimate Children (Affiliation Orders) Act, 
1930, provides that ever}’ weekly or other sum which is payable in 
respect of an illegitimate child under an Affiliation Order or under 
that Act, by the putative father of such child or by any other 
person, may be recovered by the person to whom such sum is so 
payable from such putative father or such other person (as the 
case may be) as a civil debt.

Under the existing law, in order to entorce payment of arrears 
of weekly sums due under a .Maintenance or Affiliation Order, a 
woman must in the first instance take proceedings by way of civil 
bill and obtain a decree for the amount due. The decree orders 
the Under-Sheriff to take the goods of the debtor into execution 
to satisfy the debt and costs. If the debtor has no goods which 
can be taken into execution it is open to the woman to apply to 
the District Court to have the debtor examined as to his means, 
with a view to the making of an Instalment Order. While this 
procedure is being gone through, further arrears or weekly sums 
accrue.

Section 8 of the Bill is intended to provide more effective powers 
for the enforcement of Maintenance Orders and Affiliation Orders.

Release of Persons Imprisoned for Non-Payment of Debt.

Cases sometimes occur where, after a debtor has been committed 
to prison, the creditor, on account of some arrangement which the 
debtor has made with him, or for compassionate reasons, approaches 
the Minister for Justice with a request for the release of the debtor. 
Cases occur also where, although no request tor release is received 
from the creditor, it is undesirable for health or other reasons to 
detain a debtor in prison. The Minister for Justice, however, has 
not specific authority to order the release of any person imprisoned 
for non-payment of debt.

It is proposed bv Section 9 of the Bill to confer such authority 
on the Minister for Justice, subject to the condition that the Minister 
may not direct the release of a debtor without consulting tlie Judge 
or Justice by whom the debtor was committed, if such consultation 
is practicable.
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