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TAXATION OF CHARGEABLE GAINS

PART 19

Principal Provisions Relating to Taxation of Chargeable
Gains

CHAPTER 1

Assets and acquisitions and disposals of assets

532.—All forms of property shall be assets for the purposes of
the Capital Gains Tax Acts whether situated in the State or not,
including—

(a) options, debts and incorporeal property generally,

(b) any currency other than Irish currency, and

(c) any form of property created by the person disposing of it,
or otherwise becoming owned without being acquired.

533.—The situation of assets specified in this section shall, except
where otherwise provided by section 29, be determined for the pur-
poses of the Capital Gains Tax Acts in accordance with the following
provisions:

(a) the situation of rights or interests (otherwise than by means
of security) in or over immovable property shall be that
of the immovable property;

(b) subject to this section, the situation of rights or interests
(otherwise than by means of security) in or over tangible
movable property shall be that of the tangible movable
property;

(c) subject to this section, a debt, secured or unsecured, shall be
situated in the State only if the creditor is resident in the
State;

(d) shares or securities issued by any municipal or governmental
authority, or by any body created by such an authority,
shall be situated in the country of that authority;

(e) subject to paragraph (d), registered shares or securities shall
be situated where they are registered and, if registered in
more than one register, where the principal register is
situated;

(f) a ship or aircraft shall be situated in the State only if the
owner is resident in the State, and an interest or right in
or over a ship or aircraft shall be situated in the State
only if the person entitled to the interest or right is resi-
dent in the State;
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(g) the situation of goodwill as a trade, business or professional
asset shall be at the place where the trade, business or
profession is carried on;

(h) patents, trade marks and designs shall be situated where
they are registered and, if registered in more than one
register, where each register is situated, and copyright,
franchises, rights and licences to use any copyright
material, patent, trade mark or design shall be situated in
the State if they, or any rights derived from them, are
exercisable in the State;

(i) a judgment debt shall be situated where the judgment is
recorded.

534.—For the purposes of the Capital Gains Tax Acts—

(a) references to a disposal of an asset include, except where
the context otherwise requires, references to a part dis-
posal of an asset, and

(b) there shall be a part disposal of an asset where an interest
or right in or over the asset is created by the disposal, as
well as where it subsists before the disposal, and, gener-
ally, there shall be a part disposal of an asset where, on
a person making a disposal, any description of property
derived from the asset remains undisposed of.

535.—(1) In this section, ‘‘capital sum’’ means any money or
money’s worth not excluded from the consideration taken into
account in the computation of the gain under Chapter 2 of this Part.

(2) (a) Subject to sections 536 and 537(1) and to any other excep-
tions in the Capital Gains Tax Acts, there shall be for the
purposes of those Acts a disposal of an asset by its owner
where any capital sum is derived from the asset notwith-
standing that no asset is acquired by the person paying
the capital sum, and this paragraph shall apply in particu-
lar to—

(i) capital sums received by means of compensation for
any kind of damage or injury to an asset or for the
loss, destruction or dissipation of an asset or for any
depreciation or risk of depreciation of an asset,

(ii) capital sums received under a policy of insurance of
the risk of any kind of damage or injury to, or the
loss or depreciation of, an asset,

(iii) capital sums received in return for forfeiture or sur-
render of a right or for refraining from exercising a
right, and

(iv) capital sums received as consideration for use or
exploitation of an asset.

(b) Without prejudice to paragraph (a)(ii) but subject to para-
graph (c), neither the rights of the insurer nor the rights
of the insured under any policy of insurance, whether the
risks insured relate to property or not, shall constitute an
asset on the disposal of which a gain may accrue, and in
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policy of assurance on human life.

(c) Paragraph (b) shall not apply where the right to any capi-
tal sum within paragraph (a)(ii) is assigned after the event
giving rise to the damage or injury to, or the loss or
depreciation of, an asset has occurred, and for the pur-
poses of the Capital Gains Tax Acts such an assignment
shall be deemed to be a disposal of an interest in the asset
concerned.

536.—(1) (a) Subject to paragraph (b), where the recipient so
claims, receipt of a capital sum within subparagraph
(i), (ii), (iii) or (iv) of section 535(2)(a) derived from
an asset which is not lost or destroyed shall not be
treated as a disposal of the asset if—

(i) the capital sum is wholly applied in restoring the
asset, or

(ii) the capital sum is applied in restoring the asset
except for a part of the capital sum which is not
reasonably required for the purpose and which
is small as compared with the whole capital sum;

but, if the receipt is not treated as a disposal, all sums
which, if the receipt had been so treated, would have
been taken into account as consideration for that dis-
posal in the computation of a gain accruing on the
disposal shall be deducted from any expenditure
allowable under Chapter 2 of this Part as a deduction
in computing a gain on the subsequent disposal of
the asset.

(b) Paragraph (a) shall not apply to cases within subpa-
ragraph (ii) of that paragraph if immediately before
the receipt of the capital sum there is no expendi-
ture attributable to the asset under paragraphs (a)
and (b) of section 552(1) or if the consideration for
the part disposal deemed to be effected on receipt
of the capital sum exceeds that expenditure.

(2) Where an asset is lost or destroyed and a capital sum received
as compensation for the loss or destruction, or under a policy of
insurance of the risk of the loss or destruction, is, within one year of
receipt or such longer period as the inspector may allow, applied in
acquiring an asset in replacement of the asset lost or destroyed, the
owner shall on due claim be treated for the purposes of the Capital
Gains Tax Acts as if—

(a) the consideration for the disposal of the old asset were (if
otherwise of a greater amount) of such amount as would
secure that on the disposal neither a loss nor a gain
accrued to such owner, and

(b) the amount of the consideration for the acquisition of the
new asset were reduced by the excess of the amount of
the capital sum received as compensation or under the
policy of insurance, together with any residual or scrap
value, over the amount of the consideration which such
owner is treated as receiving under paragraph (a).
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(3) A claim shall not be made under subsection (2) if part only of
the capital sum is applied in acquiring the new asset; but, if all of
that capital sum except for a part which is less than the amount of
the gain (whether all chargeable gain or not) accruing on the disposal
of the old asset is so applied, the owner shall on due claim be treated
for the purposes of the Capital Gains Tax Acts as if—

(a) the amount of the gain so accruing were reduced to the
amount of that part of the capital sum not applied in
acquiring the new asset (and, if not all chargeable gain,
with a proportionate reduction in the amount of the
chargeable gain), and

(b) the amount of the consideration for the acquisition of the
new asset were reduced by the amount by which the gain
is reduced under paragraph (a).

(4) This section shall not apply in relation to a wasting asset.

537.—(1) The conveyance or transfer as security of an asset or of
an interest or right in or over an asset, or the transfer of a subsisting
interest or right as security in or over an asset (including a retransfer
on redemption of the security), shall not be treated for the purposes
of the Capital Gains Tax Acts as involving any acquisition or disposal
of the asset.

(2) Where a person entitled to an asset as security or to the benefit
of a charge or incumbrance on an asset deals with the asset for the
purpose of enforcing or giving effect to the security, charge or
incumbrance, such person’s dealings with the asset shall be treated
for the purposes of the Capital Gains Tax Acts as if they were done
through such person as nominee by the person entitled to the asset
subject to the security, charge or incumbrance, and this subsection
shall apply to the dealings of any person appointed to enforce or give
effect to the security, charge or incumbrance as receiver and manager
or judicial factor as it applies to the dealings of the person so entitled.

(3) An asset shall be treated as having been acquired free of any
interest or right as security subsisting at the time of any acquisition
of the asset, and as being disposed of free of any such interest or
right subsisting at the time of the disposal and, where an asset is
acquired subject to any such interest or right, the full amount of the
liability thereby assumed by the person acquiring the asset shall form
part of the consideration for the acquisition and disposal in addition
to any other consideration.

538.—(1) Subject to the Capital Gains Tax Acts and in particular
to section 540, the occasion of the entire loss, destruction, dissipation
or extinction of an asset shall for the purposes of those Acts consti-
tute a disposal of the asset whether or not any capital sum as com-
pensation or otherwise is received in respect of the destruction, dissi-
pation or extinction of the asset.

(2) Where on a claim by the owner of an asset the inspector is
satisfied that the value of an asset has become negligible, the inspec-
tor may allow the claim, and thereupon the Capital Gains Tax Acts
shall apply as if the claimant had sold and immediately reacquired
the asset for a consideration of an amount equal to the value speci-
fied in the claim.
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permanent or semi-permanent structure in the nature of a building
may be regarded as an asset separate from the land on which it is
situated; but, where either of those subsections applies in accordance
with this subsection, the person deemed to make the disposal of the
building shall be treated as if such person had also sold and immedi-
ately reacquired the site of the building or structure (including in the
site any land occupied for purposes ancillary to the use of the build-
ing or structure) for a consideration equal to its market value at that
time.

539.—A hire purchase or other transaction under which the use
and enjoyment of an asset is obtained by a person for a period at
the end of which the property in the asset will or may pass to such
person shall be treated for the purposes of the Capital Gains Tax
Acts, both in relation to such person and in relation to the person
from whom the use and enjoyment of the asset is obtained, as if it
amounted to an entire disposal of the asset to such person at the
beginning of the period for which such person obtains the use and
enjoyment of the asset, but subject to such adjustments of tax,
whether by means of repayment or discharge of tax or otherwise, as
may be required where the period for which such person has the use
and enjoyment of the asset terminates without the property in the
asset passing to such person.

540.—(1) In this section—

‘‘quoted option’’ means an option which at the time of abandonment
or other disposal is quoted and dealt in on a stock exchange in the
State or elsewhere in the same manner as shares;

‘‘traded option’’ means an option which at the time of abandonment
or other disposal is quoted on a stock exchange or a futures exchange
in the State or elsewhere;

references to an option include references to an option binding the
grantor to grant a lease for a premium or to enter into any other
transaction which is not a sale, and references to buying and selling
in pursuance of an option shall be construed accordingly.

(2) Without prejudice to sections 534 and 535, the grant of an
option, including—

(a) the grant of an option binding the grantor to sell an asset
the grantor does not own and, because the option is aban-
doned, never has occasion to own, and

(b) the grant of an option binding the grantor to buy an asset
which, because the option is abandoned, the grantor does
not acquire,

shall constitute the disposal of an asset (being the option) for the
purposes of the Capital Gains Tax Acts, but subject to the following
provisions of this section as to treating the grant of an option as part
of a larger transaction.

(3) Where an option is exercised, the grant of the option and the
transaction entered into by the grantor in fulfilment of the grantor’s
obligations under the option shall be treated as a single transaction,
and accordingly for the purposes of the Capital Gains Tax Acts—
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(a) if the option binds the grantor to sell, the consideration for
the option shall be part of the consideration for the sale,
and

(b) if the option binds the grantor to buy, the consideration for
the option shall be deducted from the cost of acquisition
incurred by the grantor in buying in pursuance of the
grantor’s obligations under the option.

(4) The exercise of an option by the person for the time being
entitled to exercise it shall not constitute the disposal of an asset for
the purposes of the Capital Gains Tax Acts by that person; but, if an
option is exercised, the acquisition of the option (whether directly
from the grantor or not) and the transaction entered into by the
person exercising the option in exercise of that person’s rights under
the option shall be treated as a single transaction, and accordingly
for the purposes of the Capital Gains Tax Acts—

(a) if the option binds the grantor to sell, the cost of acquiring
the option shall be part of the cost of acquiring the asset
which is sold, and

(b) if the option binds the grantor to buy, the cost of the option
shall be treated as a cost incidental to the disposal of the
asset which is bought by the grantor of the option.

(5) (a) The abandonment of an option by the person for the time
being entitled to exercise it shall constitute the disposal
of an asset (being the option) for the purposes of the
Capital Gains Tax Acts by that person.

(b) Subject to subsections (7) and (8)(a), the abandonment of
an option by the person for the time being entitled to
exercise it shall not for the purposes of the Capital Gains
Tax Acts give rise to an allowable loss.

(6) In relation to the disposal by means of transfer of an option
binding the grantor to sell or buy shares or securities which have a
quoted market value on a stock exchange in the State or elsewhere,
the option shall be regarded for the purposes of the Capital Gains
Tax Acts as a wasting asset the life of which ends when the right
to exercise the option ends, or when the option becomes valueless,
whichever is the earlier, but without prejudice to the application of
the provisions of Chapter 2 of this Part relating to wasting assets to
other descriptions of options.

(7) Where an option, being an option to acquire assets exercisable
by a person intending to use the assets, if acquired, for the purposes
of a trade carried on by that person or which that person commences
to carry on within 2 years of that person’s acquisition of the option,
is disposed of or abandoned, then—

(a) if the option is abandoned, subsection (5)(b) shall not apply,
and

(b) section 560(3) shall not apply.

(8) (a) Where—

(i) a quoted option to subscribe for shares in a company,
or

(ii) a traded option,
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(I) if the option is abandoned, subsection (5)(b) shall not
apply, and

(II) section 560(3) and subsection (6) shall not apply.

(b) Where a quoted option to subscribe for shares in a com-
pany is dealt in within 3 months after the taking effect,
with respect to the company granting the option, of any
reorganisation, reduction, conversion or amalgamation to
which section 584, 585, 586 or 587 applies (or within such
longer period as the Revenue Commissioners may by
notice in writing allow), the option shall for the purposes
of section 584, 585, 586 or 587 be regarded as the shares
which could be acquired by exercising the option, and
section 548(3) shall apply for determining its market
value.

(9) This section shall apply in relation to an option binding the
grantor both to sell and to buy as if it were 2 separate options with
50 per cent of the consideration attributed to each option.

(10) This section shall apply in relation to a forfeited deposit of
purchase money or other consideration money for a prospective pur-
chase or other transaction which is abandoned as it applies in relation
to the consideration for an option which binds the grantor to sell and
which is not exercised.

541.—(1) (a) For the purposes of the Capital Gains Tax Acts but
subject to paragraph (b), where a person incurs a
debt to another person (being the original creditor),
whether in Irish currency or in some other currency,
no chargeable gain shall accrue to that creditor or
to that creditor’s personal representative or legatee
on a disposal of the debt.

(b) Paragraph (a) shall not apply in the case of a debt
on a security within the meaning of section 585.

(2) Subject to subsection (1) and sections 585 and 586, the satis-
faction of a debt or part of a debt (including a debt on a security
within the meaning of section 585) shall be treated for the purposes
of the Capital Gains Tax Acts as a disposal of the debt or of that
part by the creditor made at the time when the debt or that part is
satisfied.

(3) Where property is acquired by a creditor in satisfaction of the
creditor’s debt or part of that debt, then, subject to sections 585 and
586, the property shall not be treated for the purposes of the Capital
Gains Tax Acts as disposed of by the debtor or acquired by the
creditor for a consideration greater than its market value at the time
of the creditor’s acquisition of it; but, if under subsection (1) (and in
a case not within either section 585 or 586) no chargeable gain is to
accrue on a disposal of the debt by the original creditor and a charge-
able gain accrues to that creditor on a disposal by that creditor of
the property, the amount of the chargeable gain shall (where
necessary) be reduced so as not to exceed the chargeable gain which
would have accrued if that creditor had acquired the property for a
consideration equal to the amount of the debt or that part of the
debt.
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(4) For the purposes of the Capital Gains Tax Acts, a loss accruing
on the disposal of a debt acquired by the person making the disposal
from the original creditor or the original creditor’s personal rep-
resentative or legatee at a time when the creditor or the creditor’s
personal representative or legatee is a person connected with the
person making the disposal, and so acquired either directly or by one
or more than one purchase through persons all of whom are connec-
ted with the person making the disposal, shall not be an allowable
loss.

(5) Where the original creditor is a trustee and the debt when
created is settled property, subsections (1) and (4) shall apply as if
for the references to the original creditor’s personal representative
or legatee there were substituted references to any person becoming
absolutely entitled as against the trustee to the debt on its ceasing to
be settled property and to that person’s personal representative or
legatee.

(6) This section shall not apply to a debt owed by a bank which is
not in Irish currency and which is represented by a sum standing to
the credit of a person in an account in the bank, unless it represents
currency acquired by the holder for the personal expenditure outside
the State of the holder or his or her family or dependants (including
expenditure on the maintenance of any residence outside the State).

(7) For the purposes of this section, a debenture issued by any
company shall be deemed to be a security (within the meaning of
section 585) if it is issued—

(a) on a reorganisation referred to in section 584(2) or in pursu-
ance of the debenture’s allotment on any such reor-
ganisation,

(b) in exchange for shares in or debentures of another company
where the requirements of section 586(2) are satisfied in
relation to the exchange,

(c) under any arrangements referred to in section 587(2),

(d) in connection with any transfer of assets referred to in
section 631,

(e) in connection with any disposal of assets referred to in
section 632,

(f) in the course of a transaction which is the subject of an appli-
cation under section 637, or

(g) in pursuance of rights attached to any debenture within
paragraph (a), (b), (c), (d), (e) or (f).

(8) Paragraphs (d), (e) and (f), and (in so far as it relates to deben-
tures within those paragraphs) paragraph (g), of subsection (7) shall
apply as respects the disposal of a debenture on or after the 26th day
of March, 1997.

542.—(1) (a) Subject to paragraph (b) and subsection (2), for the
purposes of the Capital Gains Tax Acts, where an
asset is disposed of and acquired under a contract,
the time at which the disposal and acquisition is
made shall be the time at which the contract is made
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conveyed or transferred).

(b) Where the contract is conditional (and in particular
where it is conditional on the exercise of an option),
the time at which the disposal and acquisition is
made shall be the time at which the condition is
satisfied.

(c) For the purposes of the Capital Gains Tax Acts,
where an interest in land is acquired, otherwise than
under a contract, by an authority possessing compul-
sory purchase powers, the time at which the disposal
and acquisition is made shall be the time at which
the compensation for the acquisition is agreed or
otherwise determined (variations on appeal being
disregarded for this purpose) or, if earlier, the time
at which the authority enters on the land in pursu-
ance of its powers.

(2) For the purposes of subparagraphs (i) to (iv) of section
535(2)(a), the time of disposal shall be the time at which any capital
sum is received.

543.—(1) Without prejudice to the generality of the provisions of
the Capital Gains Tax Acts as to the transactions which are disposals
of assets, any transaction which under this section is to be treated as
a disposal of an asset—

(a) shall be so treated (with a corresponding acquisition of an
interest in the asset) notwithstanding that there is no con-
sideration, and

(b) in so far as, on the assumption that the parties to the trans-
action were at arm’s length, the party making the disposal
could have obtained consideration or additional consider-
ation for the disposal, shall be treated as not being at
arm’s length, and the consideration so obtainable, added
to the consideration actually passing, shall be treated as
the market value of what is acquired.

(2) (a) Where a person having control of a company exercises
that control so that value passes out of shares in the com-
pany owned by such person or a person with whom such
person is connected, or out of rights over the company
exercisable by such person or by a person with whom
such person is connected, and passes into other shares in
or rights over the company, that exercise of such person’s
control shall be a disposal of the shares or rights out of
which the value passes by the person by whom they were
owned or exercisable.

(b) References in paragraph (a) to a person include references
to 2 or more persons connected with one another.

(3) Where, after a transaction which results in the owner of land
or of any other description of property becoming the lessee of the
property, there is any adjustment of the rights and liabilities under
the lease (whether or not involving the grant of a new lease) which
as a whole is favourable to the lessor, that shall constitute a disposal
by the lessee of an interest in the property.

781

Transfers of value
derived from assets.

[CGTA75 s45]



[No. 39.] Taxes Consolidation Act, 1997. [1997.]
Pt.19 S.543

Interpretation and
general (Chapter 2).

[CGTA75 s51(2),
Sch1 pars1 and 5(3)
and Sch4 par13;
CGT(A)A78 s17
and Sch2]

782

(4) Where an asset is subject to any description of right or restric-
tion, the extinction or abrogation in whole or in part of the right or
restriction by the person entitled to enforce it shall constitute a dis-
posal by that person of the right or restriction.

CHAPTER 2

Computation of chargeable gains and allowable losses

544.—(1) In this Chapter, ‘‘renewals allowance’’ means a
deduction allowable in computing profits, gains or losses for the pur-
poses of the Income Tax Acts by reference to the cost of acquiring
an asset in replacement of another asset, and for the purposes of
this Chapter a renewals allowance shall be regarded as a deduction
allowable in respect of the expenditure incurred on the asset which
is being replaced.

(2) References in this Chapter to sums taken into account as
receipts or as expenditure in computing profits, gains or losses for
the purposes of the Income Tax Acts shall include references to sums
which would be so taken into account but for the fact that any profits
or gains of a trade, profession or employment are not chargeable to
income tax or that losses are not allowable for those purposes.

(3) References in this Chapter to income or profits charged or
chargeable to tax include references to income or profits taxed or,
as the case may be, taxable by deduction at source.

(4) No deduction shall be allowable in a computation under the
Capital Gains Tax Acts more than once from any sum or from more
than one sum.

(5) For the purposes of any computation under this Chapter of a
gain accruing on a disposal, any necessary apportionment shall be
made of any consideration or of any expenditure, and the method of
apportionment adopted shall, subject to this Chapter, be such
method as appears to the inspector or on appeal the Appeal Com-
missioners to be just and reasonable.

(6) Section 557 and the other provisions of the Capital Gains Tax
Acts for apportioning on a part disposal expenditure which is deduct-
ible in computing a gain shall be operated before the operation of
and without regard to—

(a) section 1028(5),

(b) section 597, and

(c) any other provision making an adjustment to secure that
neither a gain nor a loss accrues on a disposal.

(7) Any assessment to income tax or any decision on a claim under
the Income Tax Acts, and any decision on an appeal under the
Income Tax Acts against such an assessment or decision, shall be
conclusive in so far as under any provision of the Capital Gains Tax
Acts liability to tax depends on the provisions of the Income Tax
Acts.

(8) In so far as the provisions of the Capital Gains Tax Acts
require the computation of a gain by reference to events before the
6th day of April, 1974, all those provisions, including the provisions
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posal or an acquisition, shall apply except in so far as expressly
excluded.

545.—(1) Where under the Capital Gains Tax Acts an asset is not
a chargeable asset, no chargeable gain shall accrue on its disposal.

(2) The amount of the gain accruing on the disposal of an asset
shall be computed in accordance with this Chapter, and subject to
the other provisions of the Capital Gains Tax Acts.

(3) Except where otherwise expressly provided by the Capital
Gains Tax Acts, every gain shall be a chargeable gain.

546.—(1) Where under the Capital Gains Tax Acts an asset is not
a chargeable asset, no allowable loss shall accrue on its disposal.

(2) Except where otherwise expressly provided, the amount of a
loss accruing on a disposal of an asset shall be computed in the same
way as the amount of a gain accruing on a disposal is computed.

(3) Except where otherwise expressly provided, the provisions of
the Capital Gains Tax Acts which distinguish gains which are charge-
able gains from those which are not, or which make part of a gain a
chargeable gain and part not, shall apply also to distinguish losses
which are allowable losses from those which are not, and to make
part of a loss an allowable loss and part not, and references in the
Capital Gains Tax Acts to an allowable loss shall be construed
accordingly.

(4) A loss accruing to a person in a year of assessment for which
the person is neither resident nor ordinarily resident in the State
shall not be an allowable loss for the purposes of the Capital Gains
Tax Acts unless under section 29(3) the person would be chargeable
to capital gains tax in respect of a chargeable gain if there had been
a gain instead of a loss on that occasion.

(5) Except where provided by section 573, an allowable loss accru-
ing in a year of assessment shall not be allowable as a deduction
from chargeable gains in any earlier year of assessment, and relief
shall not be given under the Capital Gains Tax Acts—

(a) more than once in respect of any loss or part of a loss, and

(b) if and in so far as relief has been or may be given in respect
of that loss or part of a loss under the Income Tax Acts.

(6) For the purposes of section 31, where, on the assumption that
there were no allowable losses to be deducted under that section, a
person would be chargeable under the Capital Gains Tax Acts at
more than one rate of tax for a year of assessment, any allowable
losses to be deducted under that section shall be deducted—

(a) if the person would be so chargeable at 2 different rates,
from the chargeable gains which would be so chargeable
at the higher of those rates and, in so far as they cannot
be so deducted, from the chargeable gains which would
be so chargeable at the lower of those rates, and

(b) if the person would be so chargeable at 3 or more rates,
from the chargeable gains which would be so chargeable
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at the highest of those rates and, in so far as they cannot
be so deducted, from the chargeable gains which would
be so chargeable at the next highest of those rates, and
so on.

547.—(1) Subject to the Capital Gains Tax Acts, a person’s acquis-
ition of an asset shall for the purposes of those Acts be deemed to
be for a consideration equal to the market value of the asset where—

(a) the person acquires the asset otherwise than by means of a
bargain made at arm’s length (including in particular
where the person acquires it by means of a gift),

(b) the person acquires the asset by means of a distribution
from a company in respect of shares in the company, or

(c) the person acquires the asset wholly or partly—

(i) for a consideration that cannot be valued,

(ii) in connection with the person’s own or another per-
son’s loss of office or employment or diminution of
emoluments, or

(iii) otherwise in consideration for or in recognition of the
person’s or another person’s services or past services
in any office or employment or of any other service
rendered or to be rendered by the person or another
person.

(2) (a) In this subsection, ‘‘shares’’ includes stock, debentures and
any interests to which section 587(3) applies and any
option in relation to such shares, and references in this
subsection to an allotment of shares shall be construed
accordingly.

(b) Notwithstanding subsection (1) and section 584(3), where a
company, otherwise than by means of a bargain made at
arm’s length, allots shares in the company (in this subsec-
tion referred to as ‘‘the new shares’’) to a person connec-
ted with the company, the consideration which the person
gives or becomes liable to give for the new shares shall
for the purposes of the Capital Gains Tax Acts be
deemed to be an amount (including a nil amount) equal
to the lesser of—

(i) the amount or value of the consideration given by the
person for the new shares, and

(ii) the amount by which the market value of the shares
in the company which the person held immediately
after the allotment of the new shares exceeds the
market value of the shares in the company which the
person held immediately before the allotment or, if
the person held no such shares immediately before
the allotment, the market value of the new shares
immediately after the allotment.

(3) Subsection (1) shall not apply to the acquisition of an asset
where—

(a) there is no corresponding disposal of the asset, and
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for the asset, or

(ii) the consideration for the asset is of an amount or
value which is lower than the market value of the
asset.

(4) (a) Subject to the Capital Gains Tax Acts, a person’s disposal
of an asset shall for the purposes of those Acts be deemed
to be for a consideration equal to the market value of the
asset where—

(i) the person disposes of the asset otherwise than by
means of a bargain made at arm’s length (including
in particular where the person disposes of it by
means of a gift), or

(ii) the person disposes of the asset wholly or partly for a
consideration that cannot be valued.

(b) Paragraph (a) shall not apply to a disposal by means of a
gift made before the 20th day of December, 1974, and
any loss incurred on a disposal by means of a gift made
before that date shall not be an allowable loss.

548.—(1) Subject to this section, in the Capital Gains Tax Acts,
‘‘market value’’, in relation to any assets, means the price which
those assets might reasonably be expected to fetch on a sale in the
open market.

(2) In estimating the market value of any assets, no reduction shall
be made in the estimate on account of the estimate being made on
the assumption that the whole of the assets is to be placed on the
market at the same time.

(3) (a) The market value of shares or securities quoted on a stock
exchange in the State or in the United Kingdom shall,
except where in consequence of special circumstances the
prices quoted are by themselves not a proper measure of
market value, be as follows—

(i) in relation to shares or securities listed in the Stock
Exchange Official List-Irish—

(I) the price shown in that list at which bargains in
the shares or securities were last recorded (the
previous price), or

(II) where bargains other than bargains done at
special prices were recorded in that list for the
relevant date, the price at which the bargains
were so recorded or, if more than one such price
was so recorded, a price halfway between the
highest and the lowest of such prices,

taking the amount under clause (I) if less than under
clause (II) or if no such business was recorded on the
relevant date, and taking the amount under clause
(II) if less than under clause (I), and

(ii) in relation to shares or securities listed in the Stock
Exchange Daily Official List—
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(I) the lower of the 2 prices shown in the quotations
for the shares or securities on the relevant date
plus 25 per cent of the difference between those
2 figures, or

(II) where bargains other than bargains done at
special prices were recorded in that list for the
relevant date, the price at which the bargains
were so recorded or, if more than one such price
was so recorded, a price halfway between the
highest and the lowest of such prices,

taking the amount under clause (I) if less than under
clause (II) or if no such bargains were recorded for
the relevant date, and taking the amount under
clause (II) if less than under clause (I).

(b) Notwithstanding paragraph (a)—

(i) where the shares or securities are listed in both of the
Official Lists referred to in that paragraph for the
relevant date, the lower of the 2 amounts as ascer-
tained under subparagraphs (i) and (ii) of that para-
graph shall be taken,

(ii) this subsection shall not apply to shares or securities
for which some other stock exchange affords a more
active market, and

(iii) if the stock exchange concerned, or one of the stock
exchanges concerned, is closed on the relevant date,
the market value shall be ascertained by reference
to the latest previous date or earliest subsequent
date on which it is open, whichever affords the lower
market value.

(4) Where shares and securities are not quoted on a stock
exchange at the time at which their market value is to be determined
by virtue of subsection (1), it shall be assumed for the purposes of
such determination that in the open market which is postulated for
the purposes of subsection (1) there is available to any prospective
purchaser of the asset in question all the information which a prudent
prospective purchaser of the asset might reasonably require if such
prospective purchaser were proposing to purchase it from a willing
vendor by private treaty and at arm’s length.

(5) In the Capital Gains Tax Acts, ‘‘market value’’, in relation to
any rights of unit holders in any unit trust (including any unit trust
legally established outside the State) the buying and selling prices of
which are published regularly by the managers of the trust, means
an amount equal to the buying price (that is, the lower price) so
published on the relevant date or, if none was published on that date,
on the latest date before that date.

(6) If and in so far as any appeal against an assessment to capital
gains tax or against a decision on a claim under the Capital Gains
Tax Acts involves the question of the value of any shares or securities
in a company resident in the State, other than shares or securities
quoted on a stock exchange, that question shall be determined in
the like manner as an appeal against an assessment made on the
company.
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as it applies for the purposes of capital gains tax.

549.—(1) This section shall apply for the purposes of the Capital
Gains Tax Acts where a person acquires an asset and the person
making the disposal is connected with the person acquiring the asset.

(2) Without prejudice to the generality of section 547, the person
acquiring the asset and the person making the disposal shall be
treated as parties to a transaction otherwise than by means of a bar-
gain made at arm’s length.

(3) Where on the disposal a loss accrues to the person making the
disposal, the loss shall not be deductible except from a chargeable
gain accruing to that person on some other disposal of an asset to
the person acquiring the asset mentioned in subsection (1), being a
disposal made at a time when they are connected persons.

(4) Subsection (3) shall not apply to a disposal by means of a gift in
settlement if the gift and the income from it are wholly or primarily
applicable for educational, cultural or recreational purposes, and the
persons benefiting from the application for those purposes are con-
fined to members of an association of persons for whose benefit the
gift was made, not being persons all or most of whom are connected
persons.

(5) Where the asset mentioned in subsection (1) is an option to
enter into a sale or other transaction given by the person making the
disposal, a loss accruing to a person acquiring the asset shall not be
an allowable loss unless it accrues on a disposal of the option at arm’s
length to a person not connected with the person acquiring the asset.

(6) Where the asset mentioned in subsection (1) is subject to any
right or restriction enforceable by the person making the disposal or
by a person connected with that person, then (where the amount of
the consideration for the acquisition is in accordance with subsection
(2) deemed to be equal to the market value of the asset), that market
value shall be what its market value would be if not subject to the
right or restriction, reduced by the lesser of—

(a) the market value of the right or restriction, and

(b) the amount by which its extinction would enhance the value
of the asset to its owner.

(7) Where the right or restriction referred to in subsection (6)—

(a) is of such a nature that its enforcement would or might
effectively destroy or substantially impair the value of the
asset without bringing any countervailing advantage
either to the person making the disposal or a person con-
nected with that person,

(b) is an option or other right to acquire the asset, or

(c) in the case of incorporeal property, is a right to extinguish
the asset in the hands of the person giving the consider-
ation by forfeiture or merger or otherwise,

then, the market value of the asset shall be determined, and the
amount of the gain accruing on the disposal shall be computed, as if
the right or restriction did not exist.
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(8) (a) Where a person disposes of an asset to another person in
such circumstances that—

(i) subsection (7) would but for this subsection apply in
determining the market value of the asset, and

(ii) the person is not chargeable to capital gains tax under
section 29 or 30 in respect of any gain accruing on
the person’s disposal of the asset,

then, as respects any subsequent disposal of the asset by
the other person, that other person’s acquisition of the
asset shall for the purposes of the Capital Gains Tax Acts
be deemed to be for an amount equal to the market value
of the asset determined as if subsection (7) had not been
enacted.

(b) This subsection shall apply—

(i) to disposals made on or after the 25th day of January,
1989, and

(ii) for the purposes of the determination of any
deduction to be made from a chargeable gain accru-
ing on or after the 25th day of January, 1989, in
respect of an allowable loss, notwithstanding that the
loss accrued or but for this section would have
accrued on a disposal made before that day.

(9) Subsections (6) and (7) shall not apply to a right of forfeiture
or other right exercisable on breach of a covenant contained in a
lease of land or other property, or to any right or restriction under
a mortgage or other charge.

550.—Where a person is given, or acquires from one or more per-
sons with whom such person is connected, by means of 2 or more
transactions, assets of which the aggregate market value, when con-
sidered separately in relation to the separate other transactions, is
less than the aggregate market value of those assets when considered
together, then, for the purposes of the Capital Gains Tax Acts, the
market value of the assets where relevant shall be taken to be the
larger market value and that value shall be apportioned rateably to
the respective disposals.

551.—(1) In this section, ‘‘rent’’ includes any rent charge, fee farm
rent and any payment in the nature of a rent.

(2) There shall be excluded from the consideration for a disposal
of an asset taken into account in the computation under this Chapter
of the gain accruing on that disposal any money or money’s worth
charged to income tax as income of, or taken into account as a
receipt in computing income, profits, gains or losses for the purposes
of the Income Tax Acts of, the person making the disposal; but the
exclusion from consideration under this subsection shall not be taken
as applying to a computation in accordance with Case I of Schedule
D for the purpose of restricting relief in respect of expenses of man-
agement under section 707.

(3) Subsection (2) shall not be taken as excluding from the con-
sideration so taken into account any money or money’s worth taken
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under Chapter 1 of Part 29.

(4) This section shall not preclude the taking into account in a
computation under this Chapter of the gain, as consideration for the
disposal of an asset, of the capitalised value of a rent (as in a case
where rent is exchanged for some other asset), or of a right of any
other description to income or to payments in the nature of income
over a period, or to a series of payments in the nature of income.

552.—(1) Subject to the Capital Gains Tax Acts, the sums allow-
able as a deduction from the consideration in the computation under
this Chapter of the gain accruing to a person on the disposal of an
asset shall be restricted to—

(a) the amount or value of the consideration in money or
money’s worth given by the person or on the person’s
behalf wholly and exclusively for the acquisition of the
asset, together with the incidental costs to the person of
the acquisition or, if the asset was not acquired by the
person, any expenditure wholly and exclusively incurred
by the person in providing the asset,

(b) the amount of any expenditure wholly and exclusively
incurred on the asset by the person or on the person’s
behalf for the purpose of enhancing the value of the asset,
being expenditure reflected in the state or nature of the
asset at the time of the disposal, and any expenditure
wholly and exclusively incurred by the person in estab-
lishing, preserving or defending the person’s title to, or
to a right over, the asset, and

(c) the incidental costs to the person of making the disposal.

(2) For the purposes of the Capital Gains Tax Act as respects the
person making the disposal, the incidental costs to the person of the
acquisition of the asset or of its disposal shall consist of expenditure
wholly and exclusively incurred by that person for the purposes of
the acquisition or, as the case may be, the disposal, being fees, com-
mission or remuneration paid for the professional services of any
surveyor, valuer, auctioneer, accountant, agent or legal advisor and
costs of transfer or conveyance (including stamp duty), together
with—

(a) in the case of the acquisition of an asset, costs of advertising
to find a seller, and

(b) in the case of a disposal, costs of advertising to find a buyer
and costs reasonably incurred in making any valuation or
apportionment required for the purposes of the compu-
tation under this Chapter of the gain, including in particu-
lar expenses reasonably incurred in ascertaining market
value where required by the Capital Gains Tax Acts.

(3) (a) Where—

(i) a company incurs expenditure on the construction of
any building, structure or works, being expenditure
allowable as a deduction under subsection (1) in
computing a gain accruing to the company on the
disposal of the building, structure or works, or of any
asset comprising the building, structure or works,
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(ii) that expenditure was defrayed out of borrowed
money,

(iii) the company charged to capital all or any part of the
interest on that borrowed money referable to a per-
iod ending on or before the disposal, and

(iv) the company is chargeable to capital gains tax in
respect of the gain,

then, the sums so allowable under subsection (1) shall
include the amount of that interest charged to capital
except in so far as such interest has been taken into
account for the purposes of relief under the Income Tax
Acts, or could have been so taken into account but for
an insufficiency of income or profits or gains.

(b) Subject to paragraph (a), no payment of interest shall be
allowable as a deduction under this section.

(4) Without prejudice to section 554, there shall be excluded from
the sums allowable as a deduction under this section any premium
or other payment made under a policy of insurance of the risk of
any kind of damage or injury to, or loss or depreciation of, the asset.

(5) In the case of a gain accruing to a person on the disposal of,
or of a right or interest in or over, an asset to which the person
became absolutely entitled as legatee or as against the trustees of
settled property—

(a) any expenditure within subsection (2) incurred by the person
in relation to the transfer of the asset to the person by
the personal representatives or trustees, and

(b) any such expenditure incurred in relation to the transfer of
the asset by the personal representatives or trustees,

shall be allowable as a deduction under this section.

553.—Where—

(a) a company incurs expenditure on the construction of any
building, structure or works, being expenditure allowable
as a deduction under section 552 in computing a gain
accruing to the company on the disposal of the building,
structure or works, or of any asset comprising the build-
ing, structure or works,

(b) that expenditure was defrayed out of borrowed money, and

(c) the company charged to capital all or any of the interest on
that borrowed money referable to a period or part of a
period ending on or before the disposal,

then, the sums so allowable shall, notwithstanding section 552(3)(b),
include the amount of that interest charged to capital.
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section 552 as a deduction any expenditure allowable as a deduction
in computing the profits or gains or losses of a trade or profession
for the purposes of income tax or allowable as a deduction in com-
puting any other income or profits or gains or losses for the purposes
of the Income Tax Acts and any expenditure which, although not so
allowable as a deduction in computing any losses, would be so allow-
able but for an insufficiency of income or profits or gains, and this
subsection shall apply irrespective of whether effect is or would be
given to the deduction in computing the amount of tax chargeable
or by discharge or repayment of tax or in any other way.

(2) Without prejudice to subsection (1), there shall be excluded
from the sums allowable under section 552 as a deduction any expen-
diture which, if the assets or all the assets to which the computation
relates were, and had at all times been, held or used as part of the
fixed capital of a trade the profits or gains of which were chargeable
to income tax, would be allowable as a deduction in computing the
profits or gains or losses of the trade for the purposes of the Income
Tax Acts.

555.—(1) Section 554 shall not require the exclusion from the sums
allowable as a deduction under section 552 of any expenditure as
being expenditure in respect of which a capital allowance or renewals
allowance is made but, in the computation of the amount of a loss
accruing to the person making the disposal, there shall be excluded
from the sums allowable as a deduction any expenditure to the extent
to which any capital allowance or renewals allowance has been or
may be made in respect of that expenditure.

(2) Where the person making the disposal acquired the asset—

(a) by a transfer to which section 289(6) or 295 applies, or

(b) by a transfer by means of a sale in relation to which an
election under section 312(5) was made,

then, this section shall apply as if any capital allowance made to the
transferor in respect of the asset had (except in so far as any loss to
the transferor was restricted under those sections) been made to the
person making the disposal (being the transferee) and, where the
transferor acquired the asset by such a transfer, capital allowances
which by virtue of this subsection may be taken into account in
relation to the transferor shall also be taken into account in relation
to the transferee, and so on for any series of transfers before the
disposal.

(3) The amount of capital allowances to be taken into account
under this section in relation to a disposal includes any allowances
to be made by reference to the event which is the disposal, and there
shall be deducted from the amount of the allowances the amount of
any balancing charge to which effect has been or is to be given by
reference to the event which is the disposal, or any earlier event, and
of any balancing charge to which effect might have been so given but
for the making of an election under section 290.
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556.—(1) In this section—

‘‘the consumer price index number’’ means the All Items Consumer
Price Index Number compiled by the Central Statistics Office;

‘‘the consumer price index number relevant to any year of assess-
ment’’ means the consumer price index number at the mid-February
before the commencement of that year expressed on the basis that
the consumer price index at mid-November, 1968, was 100.

(2) (a) For the purposes of computing the chargeable gain accru-
ing to a person on the disposal of an asset, each sum
(in this section referred to as ‘‘deductible expenditure’’)
allowable as a deduction from the consideration for the
disposal under paragraphs (a) and (b) of section 552(1)
shall be adjusted by multiplying it by the figure (in this
section referred to as ‘‘the multiplier’’) specified in sub-
section (5) or determined under subsection (6), as the case
may be.

(b) This subsection shall not apply in relation to deductible
expenditure where the person making the disposal had
incurred the expenditure in the period of 12 months end-
ing on the date of the disposal.

(3) For the purposes of the Capital Gains Tax Acts, it shall be
assumed that an asset held by a person on the 6th day of April, 1974,
was sold and immediately reacquired by such person on that date,
and there shall be deemed to have been given by such person as
consideration for the reacquisition an amount equal to the market
value of the asset at that date.

(4) Subsections (2) and (3) shall not apply in relation to the dis-
posal of an asset if as a consequence of the application of those
subsections—

(a) a gain would accrue on that disposal to the person making
the disposal and either a smaller gain or a loss would so
accrue if those subsections did not apply, or

(b) a loss would so accrue and either a smaller loss or a gain
would accrue if those subsections did not apply,

and accordingly, in a case to which paragraph (a) or (b) applies, the
amount of the gain or loss accruing on the disposal shall be computed
without regard to subsections (2) and (3); but, in a case where this
subsection would otherwise substitute a loss for a gain or a gain for
a loss, it shall be assumed in relation to the disposal that the relevant
asset was acquired by the owner for a consideration such that neither
a gain nor a loss accrued to the owner on making the disposal.

(5) In relation to the disposal of an asset made in the year 1997-
98, the multiplier shall be the figure mentioned in column (2) of the
Table to this subsection opposite the mention in column (1) of that
Table of the year of assessment in which the deductible expenditure
was incurred.
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Year of assessment in which deductible expenditure Multiplier
incurred

(1) (2)

1974-75 … … … … … … … 6.112
1975-76 … … … … … … … 4.936
1976-77 … … … … … … … 4.253
1977-78 … … … … … … … 3.646
1978-79 … … … … … … … 3.368
1979-80 … … … … … … … 3.039
1980-81 … … … … … … … 2.631
1981-82 … … … … … … … 2.174
1982-83 … … … … … … … 1.829
1983-84 … … … … … … … 1.627
1984-85 … … … … … … … 1.477
1985-86 … … … … … … … 1.390
1986-87 … … … … … … … 1.330
1987-88 … … … … … … … 1.285
1988-89 … … … … … … … 1.261
1989-90 … … … … … … … 1.221
1990-91 … … … … … … … 1.171
1991-92 … … … … … … … 1.142
1992-93 … … … … … … … 1.101
1993-94 … … … … … … … 1.081
1994-95 … … … … … … … 1.063
1995-96 … … … … … … … 1.037
1996-97 … … … … … … … 1.016

(6) (a) The Revenue Commissioners shall make regulations speci-
fying the multipliers, determined in accordance with
paragraph (b), in relation to the disposal of an asset made
in the year 1998-99 and shall make corresponding regu-
lations in relation to the disposal of an asset made in each
subsequent year of assessment.

(b) The multiplier, in relation to the disposal of an asset made
in the year 1998-99 or any subsequent year of assessment,
shall be the quotient, rounded up to 3 decimal places,
obtainable by dividing the consumer price index number
relevant to the year of assessment in which the disposal
is made by the consumer price index number relevant to
the year of assessment in which the deductible expendi-
ture was incurred.

(7) Every regulation made under this section shall be laid before
Dáil Éireann as soon as may be after it is made and, if a resolution
annulling the regulation is passed by Dáil Éireann within the next 21
days on which Dáil Éireann has sat after the regulation is laid before
it, the regulation shall be annulled accordingly, but without prejudice
to the validity of anything previously done thereunder.

(8) A capital sum which under section 536(1)(a) is to be deducted
from any expenditure allowable as a deduction in computing a gain
on the disposal of an asset shall be deducted from the sum applied
in restoring the asset before subsection (2) is applied to the residue,
if any, of that sum.

(9) An amount determined in accordance with subsection (3) in
respect of an asset shall be reduced by any expenditure within section
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565 which relates to the asset and which was incurred before the 6th
day of April, 1974, and subsection (2) shall apply to the residue of
that amount.

557.—(1) Where a person disposes of an interest or rights in or
over an asset and, generally wherever on the disposal of an asset,
any description of property derived from that asset remains undis-
posed of, the sums which under paragraphs (a) and (b) of section
552(1) are attributable to the asset shall be apportioned both for the
purposes of the computation under this Chapter of the gain accruing
on the disposal and for the purpose of applying this Chapter in
relation to the property which remains undisposed of.

(2) Such portion of the expenditure shall be allowable as a
deduction in computing under this Chapter the amount of the gain
accruing on the disposal as bears the same proportion to the total of
those sums as the value of the consideration for the disposal bears
to the aggregate of that value and the market value of the property
which remains, and the balance of the expenditure shall be attributed
to the property which remains undisposed of.

(3) Any apportionment to be made in pursuance of this section
shall be made before the operation of section 555 and, if after a
part disposal there is a subsequent disposal of an asset, the capital
allowances or renewals allowances to be taken into account in pursu-
ance of that section in relation to the subsequent disposal shall, sub-
ject to subsection (4), be those referable to the sums which under
paragraphs (a) and (b) of section 552(1) are attributable to the asset
whether before or after the part disposal, but those allowances shall
be reduced by the amount (if any) by which the loss on the earlier
disposal was restricted under that section.

(4) This section shall not be taken as requiring the apportionment
of any expenditure which on the facts is wholly attributable to the
asset or part of the asset which is disposed of or wholly attributable
to the asset or part of the asset which remains undisposed of.

558.—(1) Where on or after the 6th day of April, 1974, but before
the 6th day of April, 1978, a person made a disposal (to which para-
graph 6 of Schedule 1 to the Capital Gains Tax Act, 1975, applied)
of an asset held by such person on the 6th day of April, 1974, and—

(a) the amount of the chargeable gain which accrued on that
disposal was determined under paragraph 18 of Schedule
1 to the Capital Gains Tax Act, 1975, and

(b) any property derived from that asset remained undisposed
of on the 6th day of April, 1978,

then, for the purpose of determining the balance of the expenditure
which under section 557 is to be attributed to the property which
remains undisposed of, it shall be assumed that on the disposal the
amount of the chargeable gain referred to in paragraph (a) had been
determined, not under paragraph 18 of Schedule 1 to the Capital
Gains Tax Act, 1975, but on the assumption that the asset was dis-
posed of and immediately reacquired by the person on the 6th day
of April, 1974.

(2) Where on or after the 6th day of April, 1974, but before the
6th day of April, 1978, a person made a disposal (to which paragraph
6 of Schedule 1 to the Capital Gains Tax Act, 1975, applied) of an
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the 6th day of April, 1974, and—

(a) the amount of the chargeable gain which accrued on that
disposal was determined on the basis that the asset had
been acquired by such person on a date earlier than the
date of that death, and

(b) any property derived from that asset remained undisposed
of on the 6th day of April, 1978,

then, notwithstanding subsection (1), for the purpose of determining
the balance of the expenditure which under section 557 is to be attri-
buted to the property which remains undisposed of, it shall be
assumed that on the disposal the amount of the chargeable gain
referred to in paragraph (a) had been determined as if section 14(1)
of the Capital Gains Tax Act, 1975 (as amended by section 6 of the
Capital Gains Tax (Amendment) Act, 1978) or, as the case may be,
section 15(4)(b) of the Capital Gains Tax Act, 1975 (as amended by
section 7 of the Capital Gains Tax (Amendment) Act, 1978) had
applied at the date of that disposal.

559.—(1) If and in so far as, in a case where assets have been
merged or divided or have changed their nature, or rights or interests
in or over assets have been created or extinguished, the value of
an asset is derived from any other asset in the same ownership, an
appropriate proportion of the sums allowable as a deduction in
respect of the other asset under paragraphs (a) and (b) of section
552(1) shall, both for the purpose of the computation of a gain accru-
ing on the disposal of the first-mentioned asset and, if the other asset
remains in existence, on a disposal of that other asset, be attributed
to the first-mentioned asset.

(2) The appropriate proportion shall be computed by reference to
the market value at the time of disposal of the assets (including rights
or interests in or over the assets) which have not been disposed of
and the consideration received in respect of the assets (including
rights or interests in or over the assets) disposed of.

560.—(1) In this Chapter—

‘‘the residual or scrap value’’, in relation to a wasting asset, means
the predictable value, if any, which the wasting asset will have at
the end of its predictable life as estimated in accordance with this
section;

‘‘wasting asset’’ means an asset with a predictable life not exceeding
50 years, but so that—

(a) freehold land shall not be a wasting asset whatever its nature
and whatever the nature of the buildings or works on that
land,

(b) ‘‘life’’, in relation to any tangible movable property, means
useful life, having regard to the purpose for which the
tangible assets were acquired or provided by the person
making the disposal,

(c) plant and machinery shall in every case be regarded as hav-
ing a predictable life of less than 50 years, and in estimat-
ing that life it shall be assumed that its life will end when
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it is finally put out of use as being unfit for further use
and that it will be used in the normal manner and to the
normal extent and will be so used throughout its life as
so estimated, and

(d) a life interest in settled property shall not be a wasting asset
until the predictable expectation of life of the life tenant
is 50 years or less, and the predictable life of life interests
in settled property and of annuities shall be ascertained
from actuarial tables approved by the Revenue Com-
missioners.

(2) The question as to what is the predictable life of an asset, and
the question as to what is its predictable residual or scrap value, if
any, at the end of that life, shall, in so far as those questions are not
immediately answered by the nature of the asset, be taken in relation
to any disposal of the asset as they were known or ascertainable at
the time when the asset was acquired or provided by the person
making the disposal.

(3) In the computation under this Chapter of the gain accruing on
the disposal of a wasting asset, it shall be assumed—

(a) that any expenditure attributable to the asset under section
552(1)(a), after deducting the residual or scrap value, if
any, of the asset, is written off at a uniform rate from
its full amount at the time when the asset is acquired or
provided to nil at the end of its life, and

(b) that any expenditure attributable to the asset under section
552(1)(b) is written off at a uniform rate from the full
amount of that expenditure at the time when that expen-
diture is first reflected in the state or nature of the asset
to nil at the end of its life.

(4) Where any expenditure attributable to the asset under section
552(1)(b) creates or increases a residual or scrap value of the asset,
the residual or scrap value to be deducted under subsection (3)(a)
shall be the residual or scrap value so created or increased.

(5) Any expenditure written off under this section shall not be
allowable as a deduction under section 552.

561.—(1) Subsections (3) to (5) of section 560 shall not apply in
relation to a disposal of an asset—

(a) which, from the beginning of the period of ownership of the
person making the disposal to the time when the disposal
is made, is used solely for the purposes of a trade or pro-
fession and in respect of which that person has claimed
or could have claimed any capital allowance in respect of
any expenditure attributable to the asset under paragraph
(a) or (b) of section 552(1), or

(b) on which the person making the disposal has incurred any
expenditure which has otherwise qualified in full for any
capital allowance.

(2) In the case of the disposal of an asset which in the period of
ownership of the person making the disposal has been used partly
for the purposes of a trade or profession and partly for other pur-
poses, or has been used for the purposes of a trade or profession for
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capital allowances—

(a) the consideration for the disposal and any expenditure
attributable to the asset under paragraph (a) or (b) of
section 552(1) shall be apportioned by reference to the
extent to which that expenditure qualified for capital
allowances,

(b) the computation under this Chapter of the gain on the dis-
posal shall be made separately in relation to the
apportioned parts of the expenditure and consideration,

(c) subsections (3) to (5) of section 560 shall not apply for the
purposes of the computation in relation to the part of the
consideration apportioned to use for the purposes of the
trade or profession or to the expenditure qualifying for
capital allowances,

(d) if an apportionment of the consideration for the disposal
has been made for the purposes of making any capital
allowance to the person making the disposal or for the
purpose of making any balancing charge on that person,
that apportionment shall be employed for the purposes
of this section, and

(e) subject to paragraph (d), the consideration for the disposal
shall be apportioned for the purposes of this section in
the same proportions as the expenditure attributable to
the asset is apportioned under paragraph (a).

562.—(1) No allowance shall be made under section 552—

(a) in the case of a disposal by means of assigning a lease of
land or other property, for any liability remaining with or
assumed by the person making the disposal by means of
assigning the lease which is contingent on a default in
respect of liabilities thereby or subsequently assumed by
the assignee under the terms and conditions of the lease;

(b) for any contingent liability of the person making the dis-
posal in respect of any covenant for quiet enjoyment or
other obligation assumed—

(i) as vendor of land or of any estate or interest in land,

(ii) as a lessor, or

(iii) as grantor of an option binding that person to sell
land or an interest in land or to grant a lease of land;

(c) for any contingent liability in respect of a warranty or rep-
resentation made on a disposal by means of a sale or
lease of any property other than land.

(2) Where it is shown to the satisfaction of the inspector that any
contingent liability mentioned in subsection (1) has become enforce-
able and is being or has been enforced, such adjustment, whether by
means of discharge or repayment of tax or otherwise, shall be made
as may be necessary.
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563.—(1) (a) In the computation of a chargeable gain, consider-
ation for the disposal shall be taken into account
without any discount for postponement of the right
to receive any part of the consideration and without
regard to a risk of any part of the consideration
being irrecoverable or to the right to receive any
part of the consideration being contingent.

(b) Where any part of the consideration taken into
account in accordance with paragraph (a) is shown
to the satisfaction of the inspector to be irrecover-
able, such adjustment, whether by means of dis-
charge or repayment of tax or otherwise, shall be
made as the case may require.

(2) Subsection (1) shall apply for the purposes of corporation tax
as it applies for the purposes of capital gains tax.

564.—(1) In the computation under this Chapter of the gain accru-
ing on the disposal by an individual of woodland, there shall be
excluded—

(a) consideration for the disposal of trees growing on the land,
and

(b) notwithstanding section 535(2), capital sums received under
a policy of insurance in respect of the destruction of or
damage or injury to trees by fire or other hazard on such
land.

(2) In the computation under this Chapter of the gain, so much of
the cost of woodland as is attributable to trees growing on the land
shall be disregarded.

(3) References in this section to trees include references to sale-
able underwood.

565.—There shall be excluded from the computation under this
Chapter of a gain accruing on a disposal any expenditure which has
been or is to be met directly or indirectly by any government, by any
board established by statute or by any public or local authority
whether in the State or elsewhere.

566.—Schedule 14 shall apply for the purposes of the Capital Gains
Tax Acts.

CHAPTER 3

Assets held in a fiduciary or representative capacity, inheritances and
settlements

567.—(1) References in the Capital Gains Tax Acts to any asset
held by a person as trustee for another person absolutely entitled as
against the trustee are references to a case where that other person
has the exclusive right, or would have such a right if that other person
were not an infant or other person under disability, subject only to
satisfying any outstanding charge, lien or right of the trustees to
resort to the asset for payment of duty, taxes, costs or other outgo-
ings, to direct how that asset shall be dealt with.
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referred to as ‘‘the first-mentioned person’’) as nominee for another
person, or as trustee for another person absolutely entitled as against
the trustee, or for any person who would be so entitled but for being
an infant or other person under disability (or for 2 or more persons
who are or would be jointly so entitled), the Capital Gains Tax Acts
shall apply as if the property were vested in, and the acts of the first-
mentioned person in relation to the assets were the acts of, the per-
son or persons for whom the first-mentioned person is the nominee
or trustee (acquisitions from or disposals to the first-mentioned per-
son by that person or those persons being disregarded accordingly).

(3) Where exploration or exploitation activities are carried on by
a person on behalf of the holder of a licence granted under the Pet-
roleum and Other Minerals Development Act, 1960, the holder of
the licence shall for the purpose of any assessment to capital gains
tax be deemed to be the agent of that person.

(4) Schedule 1 shall apply for the purpose of supplementing sub-
section (3).

568.—(1) Capital gains tax chargeable in respect of chargeable
gains accruing to the trustees of a settlement or capital gains tax
due from the personal representatives of a deceased person may be
assessed and charged on and in the name of one or more of those
trustees or personal representatives.

(2) Subject to section 567(2), chargeable gains accruing to the trus-
tees of a settlement or to the personal representatives of a deceased
person, and capital gains tax chargeable on or in the name of such
trustees or personal representatives, shall not be regarded for the
purposes of the Capital Gains Tax Acts as accruing to or chargeable
on any other person, nor shall any trustee or personal representative
be regarded for the purposes of those Acts as an individual.

569.—(1) In this section, ‘‘deed of arrangement’’ means a deed of
arrangement to which the Deeds of Arrangement Act, 1887, applies.

(2) In relation to assets held by a person as trustee or assignee in
bankruptcy or under a deed of arrangement, the Capital Gains Tax
Acts shall apply as if the assets were vested in, and the acts of the
trustee or assignee in relation to the assets were the acts of, the
bankrupt or debtor (acquisitions from or disposals to such person by
the bankrupt or debtor being disregarded accordingly), and tax in
respect of any chargeable gains which accrue to any such trustee or
assignee shall be assessable on and recoverable from such trustee or
assignee.

(3) Assets held by a trustee or assignee in bankruptcy or under a
deed of arrangement at the death of the bankrupt or debtor shall for
the purposes of the Capital Gains Tax Acts be regarded as held by
a personal representative of the deceased, and—

(a) subsection (2) shall not apply after the death, and

(b) section 573(2) shall apply as if any assets held by a trustee or
assignee in bankruptcy or under a deed of arrangement at
the death of the bankrupt or debtor were assets of which
the deceased was competent to dispose and which then
devolved on the trustee or assignee as if the trustee or
assignee were a personal representative.
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(4) Assets vesting in a trustee in bankruptcy after the death of the
bankrupt or debtor shall for the purposes of the Capital Gains Tax
Acts be regarded as held by a personal representative of the
deceased, and subsection (2) shall not apply.

570.—Where assets of a company are vested in a liquidator under
section 230 of the Companies Act, 1963, or otherwise, the Capital
Gains Tax Acts shall apply as if the assets were vested in, and the
acts of the liquidator in relation to the assets were acts of, the com-
pany (acquisitions from or disposals to the liquidator by the company
being disregarded accordingly).

571.—(1) In this section—

‘‘accountable person’’ means—

(a) a liquidator of a company, or

(b) any person entitled to an asset by means of security or to
the benefit of a charge or encumbrance on an asset or, as
the case may be, any person appointed to enforce or give
effect to the security, charge or encumbrance;

‘‘the company’’ has the meaning assigned to it by subsection (6);

‘‘the debtor’’ has the meaning assigned to it by subsection (5);

‘‘referable capital gains tax’’ has the meaning assigned to it by sub-
section (2);

‘‘referable corporation tax’’ has the meaning assigned to it by subsec-
tion (3);

‘‘relevant disposal’’ has the same meaning as in section 648.

(2) In this section—

(a) in a case where no chargeable gains other than the charge-
able gains mentioned in subsection (5)(a) (in this subsec-
tion referred to as ‘‘the referable gains’’) accrued to the
debtor in the year of assessment, ‘‘referable capital gains
tax’’ means the amount of capital gains tax which apart
from subsection (5) would be assessable on the debtor in
respect of the referable gains;

(b) in a case where, in addition to the referable gains, other
chargeable gains accrued to the debtor in the year of
assessment and, in charging all of those gains to capital
gains tax without regard to subsection (5), the same rate
of tax would apply, and either—

(i) none of the disposals on which the chargeable gains
accrued is a relevant disposal, or

(ii) each of the disposals is a relevant disposal,

‘‘referable capital gains tax’’ means an amount of tax
determined by the formula—
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B
× C

where—

A is the amount of capital gains tax which apart from
subsection (5) would be assessable on the debtor in
respect of the referable gains if no other chargeable
gains accrued to the debtor in the year of assessment
and if no deductions or reliefs were to be allowed
against the referable gains,

B is the amount of capital gains tax which apart from
subsection (5) would be assessable on the debtor in
respect of all chargeable gains, including the referable
gains, which accrued to the debtor in the year of
assessment, if no deductions or reliefs were to be
allowed against those chargeable gains, and

C is the amount of capital gains tax which apart from
subsection (5) would be assessable on the debtor in
respect of the total amount of chargeable gains, includ-
ing the referable gains, which accrued to the debtor in
the year of assessment;

(c) in any other case, ‘‘referable capital gains tax’’ means the
amount of capital gains tax which apart from subsection
(5) and taking into account—

(i) all other chargeable gains accruing to the debtor in
the year of assessment, and

(ii) where appropriate, sections 546(6), 601(3) and 653,

would be the amount of capital gains tax appropriate to
the referable gains.

(3) In this section—

(a) in a case where no chargeable gains other than—

(i) the chargeable gains mentioned in subsection (6)(a)
(in this subsection referred to as ‘‘the referable
gains’’), or

(ii) any chargeable gains accruing on a relevant disposal,

accrued to the company in the accounting period, ‘‘refer-
able corporation tax’’ means the amount of capital gains
tax which apart from subsection (6) would be assessable
on the company in respect of the referable gains on the
assumptions that—

(I) notwithstanding any provision to the contrary in the
Corporation Tax Acts, capital gains tax was to be
charged in respect of the refereable gains in accord-
ance with the Capital Gains Tax Acts, and

(II) accounting periods were years of assessment,

or, if it is less, the amount of corporation tax which apart
from subsection (6) would be assessable on the company
for the accounting period;
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(b) in a case where, in addition to the referable gains, other
chargeable gains (not being chargeable gains accruing on
a relevant disposal) accrued to the company in the
accounting period and, on the assumptions made in para-
graph (a), in charging all of those gains to capital gains
tax without regard to subsection (6), the same rate of tax
would apply, ‘‘referable corporation tax’’ means an
amount of tax determined by the formula—

D
E

× F

where—

D is the amount of capital gains tax which, apart from
subsection (6) and on the assumptions made in para-
graph (a), would be assessable on the company in
respect of the referable gains if no other chargeable
gains accrued to the company in the accounting period
and if no deductions or reliefs were to be allowed
against the referable gains,

E is the amount of capital gains tax which, apart from
subsection (6) and on the assumptions made in para-
graph (a), would be assessable on the company in
respect of all chargeable gains including the referable
gains (but not including chargeable gains accruing on
a relevant disposal) which accrued to the company in
the accounting period, if no deductions or reliefs were
to be allowed against those chargeable gains, and

F is the amount (in this subsection referred to as ‘‘the
notional amount’’) of capital gains tax which apart
from subsection (6) would in accordance with section
78(2) be calculated in relation to the company for the
accounting period in respect of all chargeable gains
including the referable gains or, if it is less, the amount
of corporation tax which apart from subsection (6)
would be assessable on the company for the accounting
period;

(c) (i) in any other case, ‘‘referable corporation tax’’ means,
subject to subparagraph (ii), the amount of capital
gains tax which, apart from subsection (6) and on the
assumptions made in paragraph (a), and taking into
account—

(I) all other chargeable gains (not being chargeable
gains accruing on a relevant disposal) accruing
to the company in the accounting period, and

(II) where appropriate, sections 546(6) and 653,

would be the amount of capital gains tax appropriate
to the referable gains;

(ii) in any case in which subparagraph (i) applies, if the
notional amount is greater than the amount of cor-
poration tax which apart from subsection (6) would
be assessable on the company for the accounting per-
iod, ‘‘referable corporation tax’’ shall mean an
amount determined by the formula—
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H
× K

where—

G is the amount which under subparagraph (i)
would be the referable corporation tax,

H is the notional amount, and

K is the amount of corporation tax which apart from
subsection (6) would be assessable on the com-
pany for the accounting period.

(4) (a) In any case where, in calculating an amount of referable
capital gains tax or referable corporation tax under sub-
section (2)(c) or (3)(c), deductions or reliefs were to be
allowed against chargeable gains accruing in a year of
assessment or in an accounting period and apart from this
subsection those deductions or reliefs (or part of them)
would be set against 2 or more chargeable gains charge-
able at the same rate of capital gains tax, then, those
deductions or reliefs (or, as the case may be, that part of
them) shall, in so far as is necessary to calculate the
amount of referable capital gains tax or referable corpor-
ation tax, be apportioned between the chargeable gains
chargeable at the same rate in proportion to the amounts
of those chargeable gains.

(b) In the case of chargeable gains accruing to a company (not
being chargeable gains accruing on a relevant disposal),
any reference in paragraph (a) to a rate of tax shall be
construed as a reference to the rate of capital gains tax
which would be applicable to those gains on the assump-
tions made in subsection (3)(a).

(5) Where section 537(2) or 570 applies in respect of the disposal
of an asset in a year of assessment by an accountable person, then,
notwithstanding any provision of the Capital Gains Tax Acts—

(a) any referable capital gains tax in respect of any chargeable
gains which accrue on the disposal shall be assessable on
and recoverable from the accountable person,

(b) the referable capital gains tax shall be treated as a necessary
disbursement out of the proceeds of the disposal and shall
be paid by the accountable person out of those proceeds,
and

(c) referable capital gains tax paid by the accountable person
shall discharge a corresponding amount of the liability to
capital gains tax, for the year of assessment in which the
disposal is made, of the person (in this section referred
to as ‘‘the debtor’’) who apart from this subsection is the
chargeable person in relation to the disposal.

(6) Where section 78(8) or 537(2) applies in respect of the disposal
(not being a relevant disposal) of an asset in an accounting period
of a company by an accountable person, then, notwithstanding any
provision of the Corporation Tax Acts—
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(a) any referable corporation tax in respect of any chargeable
gains which accrue on the disposal shall be assessable on
and recoverable from the accountable person,

(b) the referable corporation tax shall be treated as a necessary
disbursement out of the proceeds of the disposal and shall
be paid by the accountable person out of those proceeds,
and

(c) referable corporation tax paid by the accountable person
shall discharge a corresponding amount of the liability to
corporation tax, for the accounting period in which the
disposal is made, of the company (in this section referred
to as ‘‘the company’’) which apart from this subsection is
the chargeable person in relation to the disposal.

(7) Notwithstanding any provision of the Capital Gains Tax Acts
or of the Corporation Tax Acts, the amount of referable capital gains
tax or referable corporation tax, as the case may be, which under
this section is assessable on an accountable person in relation to a
disposal, shall be recoverable by an assessment on the accountable
person to income tax under Case IV of Schedule D for the year of
assessment in which the disposal occurred on an amount the income
tax on which at the standard rate for that year of assessment is equal
to the amount of the referable capital gains tax or referable corpor-
ation tax, as the case may be.

(8) Where tax is paid by an accountable person under this section
and it is established that the amount of tax paid is excessive, appro-
priate relief by means of repayment or otherwise shall be given to
the accountable person.

(9) Subject to subsections (5)(c) and (6)(c), nothing in this section
shall affect the amount of chargeable gains on which—

(a) the debtor is chargeable to capital gains tax, or

(b) the company is chargeable to corporation tax.

572.—(1) In this section—

‘‘the Accountant’’ means the Accountant attached to the court or
a deputy appointed by the Minister for Justice, Equality and Law
Reform;

‘‘court’’ means the High Court except where the reference is to the
Circuit Court;

‘‘funds in court’’ means any moneys (and investments representing
such moneys), annuities, stocks, shares or other securities standing
or to be placed to the account of the Accountant in the books of
the Bank of Ireland or any company, and includes boxes and other
effects.

(2) For the purposes of section 567(2), funds in court shall be
regarded as held by the Accountant as nominee for the persons
entitled to or interested in the funds or, as the case may be, for their
trustees.

(3) Where funds in court standing to an account in the books of
the Accountant are invested or after investment are realised, the
method by which the Accountant effects the investment or the realis-
ation of investments shall not affect the question as to whether there
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as the case may be, a disposal of an asset representing funds in court
standing to that account, and in particular there shall for those pur-
poses be an acquisition or disposal of assets notwithstanding that the
investment of funds in court standing to an account in the books of
the Accountant, or the realisation of funds which have been so
invested, is effected by setting off in the Accountant’s accounts
investment in one account against realisation of investments in
another.

(4) This section shall apply with any necessary modifications to
funds in the Circuit Court as it applies to funds in court.

573.—(1) In this section, references to assets of which a deceased
person was competent to dispose are references to assets of the
deceased which the deceased could if of full age and capacity have
disposed of by will, assuming that all the assets were situated in the
State and that the deceased was domiciled in the State, and include
references to the deceased’s severable share in any assets to which
immediately before his or her death he or she was beneficially
entitled as a joint tenant.

(2) For the purposes of the Capital Gains Tax Acts, the assets of
which a deceased person was competent to dispose—

(a) shall be deemed to be acquired on his or her death by the
personal representatives or other person on whom they
devolve for a consideration equal to their market value
at the date of the death; but

(b) shall not be deemed to be disposed of by him or her on his
or her death (whether or not they were the subject of a
testamentary disposition).

(3) Allowable losses sustained by an individual in the year of
assessment in which he or she dies may, in so far as they cannot be
deducted from chargeable gains accruing in that year, be deducted
from chargeable gains accruing to the deceased in the 3 years of
assessment preceding the year of assessment in which the death
occurs, taking chargeable gains accruing in a later year before those
accruing in an earlier year, and there shall be made all such amend-
ments of assessments or repayments of tax as may be necessary to
give effect to this subsection.

(4) In relation to property forming part of the estate of a deceased
person, the personal representatives shall for the purposes of the
Capital Gains Tax Acts be treated as being a single and continuing
body of persons (distinct from the persons who may from time to
time be the personal representatives), and that body shall be treated
as having the deceased’s residence, ordinary residence and domicile
at the date of death.

(5) Where any asset is acquired by a person as legatee no charge-
able gain shall accrue to the personal representatives, but the legatee
shall be treated as if the personal representatives’ acquisition of the
asset had been the legatee’s acquisition of the asset.

(6) Where not more than 2 years, or such longer period as the
Revenue Commissioners may by notice in writing allow, after a death
any of the dispositions of the property of which the deceased was
competent to dispose, whether effected by will or under the law relat-
ing to intestacies or otherwise, are varied by a deed of family
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arrangement or similar instrument, this section shall apply as if the
variations made by the deed or other instrument were effected by
the deceased, and no disposition made by the deed or other instru-
ment shall constitute a disposal for the purposes of the Capital Gains
Tax Acts.

574.—(1) (a) In relation to settled property, the trustees of a
settlement shall for the purposes of the Capital
Gains Tax Acts be treated as being a single and con-
tinuing body of persons (distinct from the persons
who may from time to time be the trustees) and,
subject to paragraph (b), that body shall be treated
as being resident and ordinarily resident in the State
unless the general administration of the trusts is
ordinarily carried on outside the State and the trus-
tees or a majority of them for the time being are not
resident or not ordinarily resident in the State.

(b) A person carrying on a business which consists of
or includes the management of trusts, and acting as
trustees of a trust in the course of that business,
shall be treated in relation to that trust as not resi-
dent in the State if the whole of the settled property
consists of or derives from property provided by a
person not at the time (or, in the case of a trust
arising under a testamentary disposition or on an
intestacy or partial intestacy, at his or her death)
domiciled, resident or ordinarily resident in the
State and, if in such a case the trustees or a majority
of them are or are treated in relation to that trust
as not resident in the State, the general admin-
istration of the trust shall be treated as ordinarily
carried on outside the State.

(2) Where any amount of capital gains tax assessed on the trustees
or any one trustee of a settlement in respect of a chargeable gain
accruing to the trustee is not paid within 6 months from the date
when it becomes payable by the trustees or trustee and, before or
after the expiration of that period of 6 months, the asset in respect
of which the chargeable gain accrued, or any part of the proceeds of
sale of that asset, is transferred by the trustees to a person who as
against the trustees is absolutely entitled to it, then, that person may,
at any time within 2 years from the time when that amount of tax
became payable, be assessed and charged (in the name of the
trustees) to an amount of capital gains tax not exceeding the amount
of capital gains tax chargeable on an amount equal to the amount of
the chargeable gain and, where part only of the asset or of the pro-
ceeds was transferred, not exceeding a proportionate part of that
amount.

(3) For the purposes of this section, where part of the property
comprised in a settlement is vested in one trustee or set of trustees
and part in another trustee or set of trustees (and in particular where
settled land within the meaning of the Settled Land Act, 1882, is
vested in the tenant for life and investments representing capital
money are vested in the trustees of the settlement), they shall be
treated as together constituting and, in so far as they act separately,
as acting on behalf of a single body of trustees.
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be a disposal of the entire property thereby becoming settled prop-
erty notwithstanding that the donor has some interest as a benefici-
ary under the settlement and notwithstanding that the donor is a
trustee or the sole trustee of the settlement.

576.—(1) On the occasion when a person becomes absolutely
entitled to any settled property as against the trustee, all the assets
forming part of the settled property to which the person becomes so
entitled shall be deemed for the purposes of the Capital Gains Tax
Acts to have been disposed of by the trustee, and immediately reac-
quired by the trustee in the trustee’s capacity as a trustee within
section 567(2), for a consideration equal to their market value.

(2) On the occasion when a person becomes absolutely entitled to
any settled property as against the trustee, any allowable loss which
has accrued to the trustee in respect of property which is, or is rep-
resented by, the property to which that person becomes so entitled
(including any allowable loss carried forward to the year of assess-
ment in which that occasion falls), being a loss which cannot be
deducted from chargeable gains accruing to the trustee in that year,
but before that occasion, shall be treated for the purposes of the
Capital Gains Tax Acts as if it were an allowable loss accruing at that
time to the person becoming so entitled, instead of to the trustee.

577.—(1) (a) In this section, ‘‘life interest’’, in relation to a
settlement—

(i) includes a right under the settlement to the
income of, or the use or occupation of, settled
property for the life of a person (or for the lives
of persons) other than the person entitled to the
right,

(ii) does not include any right which is contingent on
the exercise of the discretion of the trustee or
the discretion of some other person, and

(iii) does not include an annuity, notwithstanding that
the annuity is payable out of or charged on
settled property or the income of settled prop-
erty except where some or all of the settled
property is appropriated by the trustees as a
fund out of which the annuity is payable and
there is no right of recourse to settled property
not so appropriated, or to the income of settled
property not so appropriated.

(b) Without prejudice to subsection (4)(b), where under
paragraph (a)(iii) an annuity is to be treated as a
life interest in relation to a settlement, the settled
property or the part of the settled property appro-
priated by the trustees as a fund out of which the
annuity is payable shall, while the annuity is payable
and on the occasion of the death of the annuitant,
be treated for the purposes of subsection (3) as
being settled property under a separate settlement.

(2) Where by virtue of section 576(1) the assets forming part of
any settled property are deemed to be disposed of and reacquired
by the trustee on the occasion when a person becomes absolutely
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entitled to the assets as against the trustee, then, if that occasion is
the termination of a life interest by the death of the person entitled
to that interest—

(a) no chargeable gain shall accrue on the disposal, and

(b) the reacquisition under that section shall be deemed to be
for a consideration equal to the market value of the assets
at the date of the death.

(3) On the termination of a life interest in possession in all or any
part of settled property, the whole or a corresponding part of each
of the assets forming part of the settled property and not ceasing at
that time to be settled property shall be deemed for the purposes of
the Capital Gains Tax Acts at that time to be disposed of by the
trustee, and immediately reacquired by the trustee, for a consider-
ation equal to the whole or a corresponding part of the market value
of the asset.

(4) For the purposes of subsection (3)—

(a) a life interest which is a right to part of the income of settled
property shall be treated as a life interest in a correspond-
ing part of the settled property, and

(b) if there is a life interest in a part of the settled property and,
where that interest is a life interest in income, there is no
right of recourse to, or to the income of, the remainder
of the settled property, the part of the settled property in
which the life interest subsists shall while it subsists be
treated for the purposes of this subsection as being settled
property under a separate settlement.

(5) (a) Subject to paragraph (b), where—

(i) as a consequence of a termination, on the death of
the person entitled to it, of a life interest in settled
property, subsection (3) applies, and

(ii) an asset which forms the whole or any part of that
settled property—

(I) is comprised in an inheritance (within the mean-
ing of the Capital Acquisitions Tax Act, 1976)
taken on the death, and

(II) is exempt from tax in relation to the inheritance
under section 55 of that Act, or that section as
applied by section 39 of the Finance Act, 1978,

that asset shall for the purposes of subsection (3), be
excluded from the assets deemed to be disposed of and
immediately reacquired.

(b) Where, in a year of assessment, in respect of an asset an
exemption from tax in relation to an inheritance referred
to in paragraph (a) ceases to apply, then, the chargeable
gain which but for paragraph (a) would have accrued to
the trustee on the termination of the life interest in
accordance with subsection (3) shall be deemed to accrue
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ingly be included in the return required to be made by
the trustee concerned under section 951 for that year of
assessment.

578.—Sections 576(1) and 577(3) shall apply where an annuity
which is not a life interest within the meaning of section 577 is
terminated by the death of the annuitant as they apply on the termin-
ation of a life interest (within the meaning of that section) by the
death of the person entitled to that life interest.

579.—(1) This section shall apply as respects chargeable gains
accruing to the trustees of a settlement where the trustees are not
resident and not ordinarily resident in the State, and where the
settlor or one of the settlors is domiciled and either resident or ordi-
narily resident in the State, or was domiciled and either resident or
ordinarily resident in the State when such settlor made the
settlement.

(2) (a) Any beneficiary under the settlement who is domiciled
and either resident or ordinarily resident in the State in
any year of assessment shall be treated for the purposes
of the Capital Gains Tax Acts as if an apportioned part
of the amount, if any, on which the trustees would have
been chargeable to capital gains tax under section 31, if
domiciled and either resident or ordinarily resident in the
State in that year of assessment, had been chargeable
gains accruing to the beneficiary in that year of
assessment.

(b) For the purposes of this section, any amount referred to
in paragraph (a) shall be apportioned in such manner as
is just and reasonable between persons having interests
in the settled property, whether the interest is a life
interest or an interest in reversion, and so that the charge-
able gain is apportioned as near as may be according to
the respective values of those interests, disregarding in
the case of a defeasible interest the possibility of
defeasance.

(3) For the purposes of this section—

(a) where in any of the 5 years ending with that in which the
chargeable gain accrues a person has received a payment
or payments out of the income of the settled property
made in exercise of a discretion, such person shall be
regarded, in relation to that chargeable gain, as having
an interest in the settled property of a value equal to that
of an annuity of a yearly amount equal to 20 per cent of
the total of the payments so received by such person in
those 5 years, and

(b) where a person (in this paragraph referred to as ‘‘the
recipient’’) receives at any time after the chargeable gain
accrues a capital payment made out of the settled prop-
erty in exercise of a discretion, being a payment which
represents the chargeable gain in whole or in part, then,
except in so far as any part of the gain has been attributed
under this section to some other person who is domiciled
and resident or ordinarily resident in the State, the recipi-
ent shall, if domiciled and resident or ordinarily resident
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in the State, be treated as if the chargeable gain or, as
the case may be, the part of the chargeable gain rep-
resented by the capital payment, had accrued to the
recipient at the time when the recipient received the capi-
tal payment.

(4) In the case of a settlement made before the 28th day of Febru-
ary, 1974—

(a) subsection (2) shall not apply to a beneficiary whose interest
is solely in the income of the settled property and who
cannot, by means of the exercise of any power of appoint-
ment or power of revocation or otherwise, obtain for him-
self or herself, whether with or without the consent of
any other person, any part of the capital represented by
the settled property, and

(b) payment of capital gains tax chargeable on a gain
apportioned to a beneficiary in respect of an interest in
reversion in any part of the capital represented by the
settled property may be postponed until that person
becomes absolutely entitled to that part of the settled
property, or disposes of the whole or any part of his or
her interest, unless he or she can, by any means described
in paragraph (a), obtain for himself or herself any of it at
any earlier time,

and, for the purposes of this subsection, property added to a settle-
ment after the settlement is made shall be regarded as property
under a separate settlement made at the time when the property is
so added.

(5) In any case in which the amount of any capital gains tax pay-
able by a beneficiary under a settlement in accordance with this
section is paid by the trustees of the settlement, such amount shall
not for the purposes of income tax or capital gains tax be regarded
as a payment to such beneficiary.

(6) This section shall not apply in relation to a loss accruing to the
trustees of the settlement.

CHAPTER 4

Shares and securities

580.—(1) For the purposes of identifying shares acquired with
shares subsequently disposed of, in so far as the shares are of the
same class, shares acquired at an earlier time shall for the purposes
of the Capital Gains Tax Acts be deemed to have been disposed of
before shares acquired at a later time.

(2) Shares shall not be treated for the purposes of this section as
being of the same class unless, if dealt with on a stock exchange, they
would be so treated, but shall be treated in accordance with this
section notwithstanding that they are identified in a different way by
a disposal or by the transfer or delivery giving effect to the disposal.

(3) This section shall apply to securities as it applies to shares.

(4) This section apart from subsection (2) shall apply in relation to
any assets as it applies in relation to shares where the assets are of a
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(5) (a) This subsection shall apply in relation to the disposal of
any assets to which paragraph 13 of Schedule 1 to the
Capital Gains Tax Act, 1975, applied, where—

(i) any such assets were on the 6th day of April, 1978,
comprised in a holding of the kind referred to in that
paragraph,

(ii) the holding consisted of assets acquired on different
dates, and

(iii) before the 6th day of April, 1978, there had been a
disposal of assets which if that disposal had not taken
place would have been comprised in the holding on
that date.

(b) For the purposes of applying subsection (1) in relation to
each disposal to which this subsection applies—

(i) shares acquired on different dates shall be treated as
if they were distinguishable parts of a single asset (in
this subsection referred to as ‘‘the holding’’)
acquired respectively on the separate dates on which
they were acquired and for the consideration for
which they were acquired, and

(ii) it shall be assumed that, on each occasion before the
6th day of April, 1978, on which a disposal was made
of shares in the holding, each of the distinguishable
parts of the holding as it existed immediately before
the disposal was reduced, both as regards the num-
ber of shares comprised in that part and the expendi-
ture attributable to that part under paragraphs (a)
and (b) of section 552(1), in the same proportion as
the number of shares so disposed of bears to the
number of shares comprised in the holding immedi-
ately before that disposal, and

(iii) the number of shares comprised in each such part on
the 6th day of April, 1978, and the expenditure
attributable (apart from section 556) to that part
under paragraphs (a) and (b) of section 552(1) shall,
in relation to a disposal made on or after that date,
be the number and expenditure respectively deter-
mined in accordance with this subsection.

(c) Nothing in this subsection shall affect the computation of
any chargeable gain or allowable loss in relation to any
disposal of assets made before the 6th day of April, 1978.

(6) This section shall apply subject to section 581.

581.—(1) For the purposes of the Capital Gains Tax Acts, where
the same person in the same capacity disposes of shares of the same
class as shares which such person acquired within 4 weeks preceding
the disposal, the shares disposed of shall be identified with the shares
so acquired within those 4 weeks.
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(2) For the purposes of the Capital Gains Tax Acts, where the
quantity of shares of the same class disposed of exceeds the quantity
of shares of the same class acquired within the period of 4 weeks
preceding the disposal, the excess shall be identified with shares of
the same class acquired otherwise than within the period of 4 weeks.

(3) Where a loss accrues to a person on the disposal of shares and
such person reacquires shares of the same class within 4 weeks after
the disposal, that loss shall not be allowable under section 538 or 546
otherwise than by deduction from a chargeable gain accruing to such
person on the disposal of the shares reacquired; but, if the quantity
of shares so reacquired is less than the quantity so disposed of, such
proportion of the loss shall be allowable under section 538 or 546 as
bears the same proportion to the loss on the disposal as the quantity
not reacquired bears to the quantity disposed of.

(4) In the case of a man and his wife living with him—

(a) subsections (1) and (2) shall, with the necessary modifi-
cations, apply where shares are acquired by one of them
and shares of the same class are disposed of within 4
weeks by the other, and

(b) subsection (3) shall, with the necessary modifications, apply
also where a loss on the disposal accrues to one of them
and the acquisition after the disposal is made by the
other.

(5) This section shall apply to securities as it applies to shares.

582.—Where, as respects an issue of shares in or debentures of a
company, a person gives any consideration on a date which is more
than 12 months after the date on which the shares or debentures
were allotted, the consideration shall, in the computation of a gain
accruing to such person on a disposal of the shares or debentures,
be deemed for the purposes of section 556 to be expenditure incurred
on the date on which the consideration was given.

583.—(1) In this section, ‘‘capital distribution’’ means any distri-
bution from a company (including a distribution in the course of
dissolving or winding up the company) in money or money’s worth
except a distribution which in the hands of the recipient constitutes
income for the purposes of income tax.

(2) Where a person receives or becomes entitled to receive in
respect of shares in a company any capital distribution from the com-
pany (other than a new holding within the meaning of section 584),
such person shall be treated for the purposes of the Capital Gains
Tax Acts as if such person had in consideration of that capital distri-
bution disposed of an interest in the shares.

584.—(1) In this section—

‘‘new holding’’, in relation to any original shares, means the shares
in and debentures of the company which as a result of the reorganis-
ation or reduction of capital represent the original shares (including
such, if any, of the original shares as remain);

‘‘original shares’’ means shares held before and concerned in the
reorganisation or reduction of capital;
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(a) any case where persons are, whether for payment or not,
allotted shares in or debentures of the company in respect
of and in proportion to (or as nearly as may be in pro-
portion to) their holdings of shares in the company or of
any class of shares in the company, and

(b) any case where there is more than one class of shares and
the rights attached to shares of any class are altered;

references to a reduction of share capital do not include the paying
off of redeemable share capital and, where shares in a company are
redeemable by the company otherwise than by the issue of shares or
debentures (with or without other consideration) and otherwise than
in a liquidation, the shareholder shall be treated as disposing of the
shares at the time of the redemption.

(2) This section shall apply for the purposes of the Capital Gains
Tax Acts in relation to any reorganisation or reduction of a com-
pany’s share capital.

(3) Subject to subsections (4) to (8), a reorganisation or reduction
of a company’s share capital shall not be treated as involving any
disposal of the original shares or any acquisition of the new holding
or any part of it; but the original shares (taken as a single asset) and
the new holding (taken as a single asset) shall be treated as the same
asset acquired as the original shares were acquired.

(4) (a) Where on a reorganisation or reduction of a company’s
share capital a person gives or becomes liable to give any
consideration for such person’s new holding or any part
of it, that consideration shall, in the computation of a gain
accruing to such person on a disposal of the new holding
or any part of it, be deemed for the purposes of section
556 to be expenditure incurred on the date the consider-
ation was given and, if the new holding or part of it is
disposed of with a liability attaching to it in respect of
that consideration, the consideration given for the dis-
posal shall be adjusted accordingly.

(b) Notwithstanding paragraph (a), there shall not be treated
as consideration given for the acquisition of the new
holding—

(i) any surrender, cancellation or other alteration of the
original shares or of the rights attached to the orig-
inal shares, or

(ii) any consideration consisting of any application, in
paying up the shares or debentures or any part of
them, of any assets of the company, or of any divi-
dend or other distribution declared out of those
assets but not made;

but, if section 816 applies in relation to the issue of any
of the shares, the sum in cash which the person would
have received if the person had not exercised the option
to receive additional share capital instead of a sum in
cash shall be treated for the purposes of this subsection
as consideration given for those shares.
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(5) Where on a reorganisation or reduction of a company’s share
capital a person receives (or is deemed to receive), or becomes
entitled to receive, any consideration other than the new holding for
the disposal of an interest in the original shares, and in particular—

(a) where under section 583 such person is to be treated as if
such person had in consideration of a capital distribution
disposed of an interest in the original shares, or

(b) where such person receives (or is deemed to receive) a con-
sideration from other shareholders in respect of a surren-
der of rights derived from the original shares,

such person shall be treated as if the new holding resulted from such
person having for that consideration disposed of an interest in the
original shares (but without prejudice to the original shares and the
new holding being treated in accordance with subsection (3) as the
same asset).

(6) Where, for the purpose of computing the gain or loss accruing
to a person from the acquisition and disposal of any part of the new
holding, it is necessary to apportion the cost of acquisition of any of
the original shares between the part which is disposed of and the
part which is retained, the apportionment shall be made by reference
to market value at the date of the disposal (with such adjustment of
the market value of any part of the new holding as may be required
to offset any liability attaching to the new holding but forming part
of the cost to be apportioned), and any corresponding apportionment
for the purposes of subsection (5) shall be made in the like manner.

(7) Notwithstanding subsection (6)—

(a) where a new holding—

(i) consists of more than one class of shares in or deben-
tures of the company and one or more of those
classes is of shares or debentures which, at any time
not later than the end of the period of 3 months
beginning on the date on which the reorganisation
or reduction of capital took effect, or of such longer
period as the Revenue Commissioners may by notice
in writing allow, had quoted market values on a
recognised stock exchange in the State or elsewhere,
or

(ii) consists of more than one class of rights of unit hold-
ers and one or more of those classes is of rights the
prices of which were published regularly by the man-
agers of the scheme at any time not later than the
end of that period of 3 months (or longer if so
allowed), and

(b) where, for the purpose of computing the gain or loss accru-
ing to a person from the acquisition and disposal of the
whole or any part of any class of shares or securities or
rights of unit holders forming part of a new holding of
the kind referred to in paragraph (a), it is necessary to
apportion costs of acquisition between the part that is
disposed of and the part that is retained,

then, the cost of acquisition of the new holding shall first be
apportioned between the entire classes of shares or debentures or
rights of which it consists by reference to market value on the first
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capital took effect or later) on which market values or prices were
quoted or published for the shares, debentures or rights mentioned
in paragraph (a) or (b) (with such adjustment of the market value of
any class as may be required to offset any liability attaching thereto
but forming part of the cost to be apportioned) and, for the purposes
of this subsection, the day on which a reorganisation of share capital
involving the allotment of shares or debentures or unit holders’ rights
takes effect shall be the day following the day on which the right to
renounce any allotment expires.

(8) Where a person receives or becomes entitled to receive in
respect of any shares in or debentures of a company a provisional
allotment of shares in or debentures of the company and such person
disposes of such person’s rights, section 583 shall apply as if the
amount of the consideration for the disposal were a capital distri-
bution received by such person from the company in respect of the
first-mentioned shares, and as if such person had, instead of dispos-
ing of the rights, disposed of an interest in those shares.

585.—(1) In this section—

‘‘conversion of securities’’ includes—

(a) a conversion of securities of a company into shares in the
company,

(b) a conversion at the option of the holder of the securities
converted as an alternative to the redemption of those
securities for cash, and

(c) any exchange of securities effected in pursuance of any
enactment which provides for the compulsory acquisition
of any shares or securities and the issue of securities or
other securities instead;

‘‘security’’ includes any loan stock or similar security, whether of any
government or of any public or local authority or of any company
and whether secured or unsecured but excluding securities within
section 607.

(2) Section 584 shall apply with any necessary modifications in
relation to the conversion of securities as it applies in relation to the
reorganisation or reduction of a company’s share capital.

586.—(1) Subject to section 587, where a company issues shares or
debentures to a person in exchange for shares in or debentures of
another company, section 584 shall apply with any necessary modifi-
cations as if the 2 companies were the same company and the
exchange were a reorganisation of its share capital.

(2) This section shall apply only where—

(a) the company issuing the shares or debentures has, or in con-
sequence of the exchange will have, control of the other
company, or

(b) the first-mentioned company issues the shares or debentures
in exchange for shares as the result of a general offer
made to members of the other company or any class of
them (with or without exceptions for persons connected
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with the first-mentioned company), the offer being made
in the first instance on a condition such that if it were
satisfied the first-mentioned company would have control
of the other company.

(3) (a) In this subsection, ‘‘shares’’ includes stock, debentures and
any interests to which section 587(3) applies and also
includes any option in relation to such shares.

(b) This section shall not apply to the issue by a company of
shares in the company by means of an exchange referred
to in subsection (1) unless it is shown that the exchange
is effected for bona fide commercial reasons and does not
form part of any arrangement or scheme of which the
main purpose or one of the main purposes is avoidance
of liability to tax.

587.—(1) In this section, ‘‘scheme of reconstruction or amalgama-
tion’’ means a scheme for the reconstruction of any company or com-
panies or the amalgamation of any 2 or more companies, and refer-
ences to shares or debentures being retained include their being
retained with altered rights or in an altered form, whether as the
result of reduction, consolidation, division or otherwise.

(2) Where under any arrangement between a company and the
persons holding shares in or debentures of the company or any class
of such shares or debentures, being an arrangement entered into for
the purposes of or in connection with a scheme of reconstruction or
amalgamation, another company issues shares or debentures to those
persons in respect of and in proportion to (or as nearly as may be in
proportion to) their holdings of the first-mentioned shares or deben-
tures, but the first-mentioned shares or debentures are either
retained by those persons or cancelled, then, those persons shall be
treated as exchanging the first-mentioned shares or debentures for
those held by them in consequence of the arrangement (any shares
or debentures retained being for this purpose regarded as if they had
been cancelled and replaced by a new issue), and accordingly section
586(1) shall apply to such exchange of shares or debentures.

(3) Subsection (2) shall apply in relation to a company which has
no share capital as if references to shares in or debentures of a com-
pany included references to any interests in the company possessed
by members of the company, and sections 584 and 586 shall apply
accordingly.

(4) (a) In this subsection, ‘‘shares’’ has the same meaning as in
section 586(3).

(b) This section shall not apply to the issue by a company of
shares in the company under a scheme of reconstruction
or amalgamation referred to in subsection (2) unless it is
shown that the reconstruction or amalgamation is
effected for bona fide commercial reasons and does not
form part of any arrangement or scheme of which the
main purpose or one of the main purposes is avoidance
of liability to tax.
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‘‘assurance company’’ has the same meaning as in section 3 of the
Insurance Act, 1936;

‘‘free shares’’, in relation to a member of the assurance company,
means any shares issued by the successor company to that member
in connection with the arrangement but for no new consideration;

‘‘member’’, in relation to the assurance company, means a person
who is or has been a member of it, in that capacity, and any reference
to a member includes a reference to a member of any particular class
or description;

‘‘new consideration’’ means consideration other than—

(a) consideration provided directly or indirectly out of the
assets of the assurance company or the successor com-
pany, or

(b) consideration derived from a member’s shares or other
rights in the assurance company or the successor
company.

(2) This section shall apply as on and from the 21st day of April,
1997, in respect of an arrangement between a company and its
members, being an arrangement to which subsection (2) of section
587 applies by virtue of subsection (3) of that section, and where the
company is an assurance company which carries on a mutual life
business.

(3) Where in connection with the arrangement there is conferred
on a member of the assurance company concerned any rights—

(a) to acquire shares in another company (in this section
referred to as the ‘‘successor company’’) in priority to
other persons,

(b) to acquire shares in the successor company for consideration
of an amount or value lower than the market value of the
shares, or

(c) to free shares in the successor company,

then, any such rights so conferred on a member shall be regarded
for the purposes of capital gains tax as an option (within the meaning
of section 540) granted to and acquired by such member for no con-
sideration and having no value at the time of that grant and
acquisition.

(4) Where in connection with the arrangement shares in the suc-
cessor company are issued to a member of the assurance company
concerned, and such shares are treated under section 587 as having
been exchanged by the member for the interest in the company pos-
sessed by the member, those shares shall, notwithstanding section
584, be regarded for the purposes of section 552(1)—

(a) as having been issued to the member for a consideration
given by the member of an amount or value equal to the
amount or value of any new consideration given by the
member for the shares or, if no new consideration is
given, as having been issued for no consideration, and

817

Demutualisation of
assurance
companies.

[CGTA75 s51(1)
and Sch2 par5A;
FA97 s70]



[No. 39.] Taxes Consolidation Act, 1997. [1997.]
Pt.19 S.588

Shares in close
company
transferring assets
at undervalue.

[CGTA75 s35(1) to
(3) and (5); CTA76
s140(2) and Sch 2
PtII par3(1)]

818

(b) as having, at the time of their issue to the member, a value
equal to the amount or value of the new consideration so
given or, if no new consideration is given, as having no
value;

but this subsection is without prejudice to the operation where
applicable of subsection (3).

(5) Subsection (6) shall apply in any case where—

(a) in connection with the arrangement, shares in the successor
company are issued by that company to trustees on terms
which provide for the transfer of those shares to members
of the assurance company concerned for no new con-
sideration, and

(b) the circumstances are such that in the hands of the trustees
the shares constitute settled property.

(6) (a) Where this subsection applies, then, for the purposes of
capital gains tax—

(i) the shares shall be regarded as acquired by the trus-
tees for no consideration,

(ii) the interest of any member in the settled property
constituted by the shares shall be regarded as
acquired by the member for no consideration and as
having no value at the time of its acquisition, and

(iii) where on the occasion of a member becoming absol-
utely entitled as against the trustees to any of the
settled property, both the trustees and the member
shall be treated as if, on the member becoming so
entitled, the shares in question had been disposed of
and immediately reacquired by the trustees, in their
capacity as trustees within section 567(2), for a con-
sideration of such an amount as would secure that
on the disposal neither a gain nor a loss would accrue
to the trustees, and accordingly section 576(1) shall
not apply in relation to that occasion.

(b) Reference in paragraph (a) to the case where a member
becomes absolutely entitled to settled property as against
the trustees shall be taken to include reference to the case
where the member would become so entitled but for
being a minor or otherwise under a legal disability.

589.—(1) Where a close company transfers an asset to any person
otherwise than by means of a bargain made at arm’s length and for
a consideration of an amount or value less than the market value of
the asset, an amount equal to the difference shall be apportioned
among the issued shares of the company, and the holders of those
shares shall be treated in accordance with subsections (2) and (3).

(2) For the purposes of the computation of a chargeable gain
accruing on the disposal of any of those shares by the person owning
them on the date of transfer, an amount equal to the amount so
apportioned to that share shall be excluded from the expenditure
allowable as a deduction under section 552(1)(a) from the consider-
ation for the disposal.
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transfer is itself a close company, an amount equal to the amount
apportioned to the shares so owned under subsection (1) to that close
company shall be apportioned among the issued shares of that close
company, and the holders of those shares shall be treated in accord-
ance with subsection (2), and so on through any number of close
companies.

(4) This section shall apply to a company within section 590 as it
applies to a close company.

590.—(1) This section shall apply as respects a chargeable gain
accruing to a company—

(a) which is not resident in the State, and

(b) which would be a close company if it were resident in the
State.

(2) Subject to this section, any person who at the time when the
chargeable gain accrues to the company—

(a) is resident or ordinarily resident in the State,

(b) if an individual, is domiciled in the State, and

(c) holds shares in the company,

shall be treated for the purposes of the Capital Gains Tax Acts as if
a part of the chargeable gain had accrued to that person.

(3) The part of the chargeable gain referred to in subsection (2)
shall be equal to the proportion of the assets of the company to
which that person would be entitled on a liquidation of the company
at the time when the chargeable gain accrues to the company.

(4) This section shall not apply in relation to—

(a) any amount in respect of the chargeable gain which is dis-
tributed, whether by means of dividend or distribution of
capital or on the dissolution of the company, to persons
holding shares in the company or to creditors of the com-
pany within 2 years from the time when the chargeable
gain accrued to the company,

(b) a chargeable gain accruing on the disposal of assets, being
tangible property, whether movable or immovable, or a
lease of such property, where the property was used only
for the purposes of a trade carried on by the company
wholly outside the State,

(c) a chargeable gain accruing on the disposal of currency or of
a debt within section 541(6), where the currency or debt
is or represents money in use for the purposes of a trade
carried on by the company wholly outside the State, or

(d) a chargeable gain in respect of which the company is charge-
able to capital gains tax by virtue of subsection (3) or (7)
of section 29 or to corporation tax by virtue of section
25(2)(b).
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(5) Subsection (4)(a) shall not prevent the making of an assessment
in pursuance of this section but, if by virtue of subsection (4)(a) this
section is excluded, all such adjustments, whether by means of repay-
ment or discharge of tax or otherwise, shall be made as will give
effect to subsection (4)(a).

(6) The amount of capital gains tax paid by a person in pursuance
of subsection (2) (in so far as not reimbursed by the company) shall
be allowable as a deduction in the computation under the Capital
Gains Tax Acts of a gain accruing on the disposal by the person of
the shares by reference to which the tax was paid.

(7) To the extent that it would reduce or extinguish chargeable
gains accruing by virtue of this section to a person in a year of assess-
ment, this section shall apply in relation to a loss accruing to the
company on the disposal of an asset in that year of assessment as it
would apply if a gain instead of a loss had accrued to the company
on the disposal, but shall only so apply in relation to that person,
and, subject to this subsection, this section shall not apply in relation
to a loss accruing to the company.

(8) Where the person owning any of the shares in the company at
the time when the chargeable gain accrued to the company is itself
a company which is not resident in the State but which would be a
close company if it were resident in the State, an amount equal to
the amount apportioned under subsection (3) out of the chargeable
gain to the shares so owned shall be apportioned among the issued
shares of the second-mentioned company, and the holders of those
shares shall be treated in accordance with subsection (2), and so on
through any number of companies.

(9) Where any tax payable by any person by virtue of subsection
(2) is paid by the company to which the chargeable gain accrues, or
in a case under subsection (8) is paid by any such other company,
the amount so paid shall not, for the purposes of income tax or for
the purposes of the Capital Gains Tax Acts, be regarded as a pay-
ment to the person by whom the tax was originally payable.

(10) Where any tax payable by any company by virtue of subsec-
tion (2) is paid by the company to which the chargeable gain accrues,
or in a case under subsection (8) is paid by any such other company,
the amount so paid shall not for the purposes of corporation tax be
regarded as a payment to the company by which the tax was orig-
inally payable.

(11)(a) In this subsection—

‘‘group’’ shall be construed in accordance with subsec-
tions (1) (excluding paragraph (a)), (3) and (4) of section
616;

‘‘non-resident group’’ of companies—

(i) in the case of a group none of the members of which
is resident in the State, means that group, and

(ii) in the case of a group 2 or more members of which
are not resident in the State, means the members not
resident in the State.

(b) For the purposes of this section—

(i) sections 617 to 620 shall apply in relation to non-resi-
dent companies which are members of a non-resi-
dent group of companies as they apply in relation to
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of a group of companies, and

(ii) sections 623 and 625 shall apply as if for any reference
in those sections to a group of companies there were
substituted a reference to a non-resident group of
companies, and as if references to companies were
references to companies not resident in the State.

591.—(1) In this section—

‘‘director’’ has the same meaning as in section 116;

‘‘eligible shares’’ and ‘‘ordinary shares’’ have the same meanings
respectively as in section 488;

‘‘full-time director’’, ‘‘full-time employee’’, ‘‘part-time director’’ and
‘‘part-time employee’’ have the same meanings respectively as in
section 250;

‘‘holding company’’ means a company whose business consists
wholly or mainly in the holding of shares in, or securities of, one or
more companies which are trading companies and which are its 51
per cent subsidiaries;

‘‘material disposal’’ has the meaning assigned to it by subsection (5);

‘‘ordinary share capital’’ has the same meaning as in section 2;

‘‘the original holding’’ has the meaning assigned to it by subsection
(2);

‘‘qualifying company’’ has the meaning assigned to it by subsection
(7);

‘‘qualifying investment’’ has the meaning assigned to it by subsection
(6);

‘‘the reinvestor’’ has the meaning assigned to it by subsection (2);

‘‘the specified period’’ has the meaning assigned to it by subsection
(6)(b);

‘‘trade’’ includes a profession, and ‘‘trading company’’, ‘‘trading
group’’, ‘‘qualifying trade’’ (within the meaning of subsection (8))
and ‘‘qualifying trading operations’’ (within the meaning of that
subsection) shall be construed accordingly;

‘‘trading company’’ means a company whose business consists wholly
or mainly of the carrying on of a trade or trades;

‘‘trading group’’ means a holding company and one or more trading
companies which are 51 per cent subsidiaries of the holding
company;

‘‘unquoted company’’ means a company none of whose shares,
stocks or debentures are listed in the official list of a stock exchange
or quoted on an unlisted securities market of a stock exchange;

‘‘51 per cent subsidiary’’ has the meaning assigned to it by section 9.
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(2) (a) Subject to this section, where the consideration which an
individual (in this section referred to as ‘‘the reinvestor’’)
obtains for any material disposal by him or her of shares
in or securities of any company (in this section referred
to as ‘‘the original holding’’) is applied by him or her
within the period of 3 years from the date of that disposal
in acquiring a qualifying investment, the reinvestor shall,
on making a claim in that behalf, be treated for the pur-
poses of the Capital Gains Tax Acts as if the chargeable
gain accruing on the disposal of the original holding did
not accrue until he or she disposes of the qualifying
investment.

(b) Notwithstanding paragraph (a), where—

(i) the disposal of the qualifying investment is a material
disposal for the purposes of this section, and

(ii) the consideration for that disposal is applied by the
reinvestor within the period of 3 years from the date
of that disposal in acquiring another qualifying
investment,

the reinvestor shall be treated as if the chargeable gain
accruing on the disposal of the original holding did not
accrue until he or she disposes of the other qualifying
investment and any further qualifying investment which
is acquired in a similar manner.

(3) (a) Where an individual is not entitled to be treated in accord-
ance with subsection (2) solely by reason of not having
satisfied the requirements of either or both paragraphs
(a) and (e) of subsection (6), and—

(i) all the other requirements of this section have been
satisfied,

(ii) the capital gains tax on the disposal of the original
holding has been paid in full, and

(iii) the individual has, throughout a period of 2 years
beginning within the specified period, been a full-
time employee or a full-time director of the qualify-
ing company,

then, the individual—

(I) shall be entitled on making a claim in that behalf to
such repayment of capital gains tax as would secure
that the tax which is ultimately borne by the individ-
ual does not exceed the tax which would have been
borne by the individual if he or she had been entitled
to be treated in accordance with subsection (2), and

(II) shall be treated for the purposes of the Capital Gains
Tax Acts as if the chargeable gain accruing on the
disposal of the original holding did not accrue until
the individual disposes of the qualifying investment,
and subsection (2)(b) shall apply for the purposes of
this subsection as it applies for the purposes of sub-
section (2).



[1997.] Taxes Consolidation Act, 1997. [No. 39.]
Pt.19 S.591(b) No repayment of tax under this subsection shall carry

interest.

(4) Subsection (2) shall not apply if part only of the amount or
value of the consideration for the material disposal of the original
holding is applied, within the period of 3 years from the date of that
disposal, in acquiring a qualifying investment but, if all of the amount
of that consideration except for a part which is less than the amount
of the gain accruing on the disposal is so applied, the reinvestor shall,
on making a claim in that behalf, be treated for the purposes of the
Capital Gains Tax Acts as if the amount of the gain accruing on the
disposal were reduced to the amount of the consideration not applied
in acquiring a qualifying investment, and the balance of the gain shall
be treated as if it did not accrue until the reinvestor disposes of the
qualifying investment.

(5) For the purposes of this section, the disposal of shares in or
securities of a company shall be a material disposal if—

(a) throughout the period of 3 years ending with the date of the
disposal, or

(b) in a case where the company commenced to trade at any
time in the period mentioned in paragraph (a), through-
out the period beginning at that time and ending with the
date of the disposal,

the following conditions are satisfied—

(i) the company has been a trading company or a holding com-
pany, and

(ii) the reinvestor has been a full-time employee, part-time
employee, full-time director or part-time director of the
company or, if that company is a member of a trading
group, of one or more companies which are members of
the trading group.

(6) For the purposes of this section, an individual shall be regarded
as acquiring a qualifying investment where he or she acquires any
eligible shares in a qualifying company if—

(a) he or she holds not less than 5 per cent of the ordinary share
capital of the company at any time in the period (in this
subsection referred to as ‘‘the initial period’’) beginning
on the date of the acquisition of the eligible shares and
ending on the date which is one year after the date of the
disposal of the original holding,

(b) he or she holds not less than 15 per cent of the ordinary
share capital of the company at any time in the period
(in this section referred to as ‘‘the specified period’’)
beginning on the date of the acquisition of the eligible
shares and ending on the date which is 3 years after the
date of the disposal of the original holding,

(c) within the specified period, the company uses the money
raised through the issue of the eligible shares for the pur-
poses of enabling it, or enlarging its capacity, to under-
take qualifying trading operations (within the meaning of
subsection (8)),

(d) the company is not—
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(i) the company in which the original holding has sub-
sisted, or

(ii) a company that was a member of the same trading
group as that company,

and

(e) he or she becomes at any time within the initial period, and
is throughout the period beginning at that time and—

(i) ending at the end of the specified period, or

(ii) in a case where the company is wound up or dissolved
without winding up and the conditions mentioned in
subsection (7)(d) are satisfied, ending at the time of
the commencement of the winding up or dissolution
of the company,

a full-time employee or a full-time director of the
company.

(7) (a) For the purposes of this section and subject to paragraphs
(b) to (d), a company shall be a qualifying company if it
is incorporated in the State and if—

(i) it is throughout the specified period—

(I) an unquoted company resident in the State and
not resident elsewhere, and

(II) a company which exists wholly for the purposes
of carrying on wholly or mainly in the State of
one or more qualifying trades,

and

(ii) it is not at any time in the specified period—

(I) under the control of another company (or of
another company and any person connected
with that other company), or

(II) without being under the control of another com-
pany, a 51 per cent subsidiary of that other
company.

(b) A company shall be deemed not to have ceased to be a
qualifying company solely by virtue of shares in the com-
pany commencing, at any time in the specified period,
to be quoted on the market known as the Developing
Companies Market of the Irish Stock Exchange.

(c) A company shall cease to be a qualifying company if at
any time in the specified period a resolution is passed, or
an order is made, for the winding up of the company (or
in the case of a winding up otherwise than under the
Companies Act, 1963, any other act is done for the like
purpose) or the company is dissolved without winding up.

(d) Notwithstanding paragraph (c), a company shall be
deemed not to have ceased to be a qualifying company
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where—

(i) it is shown that the winding up or dissolution is for
bona fide commercial reasons and does not form
part of a scheme or arrangement the main purpose
or one of the main purposes of which is the avoid-
ance of income tax, corporation tax or capital gains
tax, and

(ii) the company’s net assets, if any, are distributed to its
members within 3 years from the commencement of
the dissolution or the winding up.

(8) (a) In this subsection, ‘‘qualifying trading operations’’, in
relation to a trade, means all the operations of the trade
excluding those of dealing in shares, securities, land, cur-
rencies, futures or traded options.

(b) A trade shall be a qualifying trade for the purposes of
subsection (7) if throughout the specified period the
trade—

(i) is conducted on a commercial basis and with a view
to the realisation of profits, and

(ii) consists wholly or mainly of qualifying trading
operations,

and a trade which during the specified period consists
partly of qualifying trading operations and partly of other
trading operations shall be regarded for the purposes of
this subsection as a trade which consists wholly or mainly
of qualifying trading operations only if the total amount
receivable in the specified period by the company carry-
ing on the trade from sales made and services rendered
in the course of qualifying trading operations is not less
than 75 per cent of the total amount receivable by the
company from all sales made and services rendered in the
course of the trade in the specified period.

(9) A claim for relief under this section may be made after the
making of a material disposal and the acquisition of eligible shares
in a qualifying company if all the conditions for the relief are or will
be satisfied, but the relief shall be withdrawn if, by reason of the
subsequent happening of any event or failure of an event to happen
which at the time the relief was claimed was expected to happen, the
individual by whom the relief was claimed is not entitled to the relief
so claimed.

(10) The withdrawal of relief under subsection (9) shall be made—

(a) for the year of assessment in which the happening or failure
to happen, as the case may be, of the event giving rise to
the withdrawal of the relief occurred, and

(b) in accordance with subsection (11),

and both—

(i) details of the happening or the failure to happen, as the case
may be, of the event giving rise to the withdrawal of
relief, and
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(ii) the amount to be treated as a gain under subsection (11),

shall be included in the return required to be made by the individual
concerned under section 951 for that year of assessment.

(11) (a) Notwithstanding any other provision of the Capital Gains
Tax Acts, where relief is to be withdrawn under subsec-
tion (9) for any year of assessment, such amount (in this
subsection referred to as ‘‘the relevant amount’’) of the
chargeable gain which accrued to the reinvestor on the
disposal of the original holding as was treated under sub-
section (2) or (4) as not accruing at that time—

(i) reduced in accordance with paragraph (b), and

(ii) increased in accordance with paragraph (c),

shall be treated as a gain which accrued in that year of
assessment.

(b) The amount by which the relevant amount is to be
reduced under paragraph (a)(i) is an amount equal to the
aggregate of—

(i) to the extent that such excess has not been deducted
in years of assessment subsequent to the year of
assessment in which the disposal of the original hold-
ing occurred, the excess of the amount of the losses
which would have been deducted under section 31 in
the year of assessment in which the disposal of the
original holding occurred, if relief under this section
had not been claimed, over the amount of such losses
which were so deducted in that year, and

(ii) any amount of chargeable gains in the year of assess-
ment in which the disposal of the original holding
occurred in respect of which the reinvestor would
not by virtue of section 601 have been charged to
capital gains tax if relief under this section had not
been claimed.

(c) The amount by which the relevant amount is to be
increased under paragraph (a)(ii) is an amount deter-
mined by the formula—

G × R
100

× M

where—

G is the relevant amount reduced in accordance with
paragraph (b),

R is the rate per cent specified in section 1080(1), and

M is the number of months in the period beginning on
the date on which capital gains tax for the year of
assessment in which the disposal of the original hold-
ing occurred was due and payable and ending on the
date on which capital gains tax for the year of assess-
ment for which the withdrawal of relief is to be made
is due and payable.
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under subsection (2) or (4), as may be appropriate, is treated as
accruing at a date later than the date of the disposal on which it
accrued shall not be so treated for the purposes of section 556.

(13) Without prejudice to the provisions of the Capital Gains Tax
Acts providing generally for apportionments, where consideration is
given for the acquisition or disposal of any assets some or part of
which are shares or other securities to the acquisition or disposal of
which a claim under this section relates and some or part of which
are not, the consideration shall be apportioned in such manner as is
just and reasonable.

(14) This section shall not apply unless the acquisition of a qualify-
ing investment was made for bona fide commercial reasons and not
wholly or partly for the purposes of realising a gain from the disposal
of the qualifying investment.

592.—(1) In this section—

‘‘disposal’’ does not include a relevant disposal within the meaning
of section 648;

‘‘ordinary share capital’’ has the same meaning as in section 2;

‘‘ordinary shares’’ means shares forming part of a company’s ordi-
nary share capital;

‘‘period of ownership’’, in relation to an individual making a disposal
of qualifying shares, means the individual’s period of continuous
ownership of the shares in the same capacity ending on the date of
such disposal and, for the purposes of this definition, where the
shares were acquired by the individual on the death of that individ-
ual’s spouse so that the individual’s period of ownership would apart
from this definition be treated as having commenced on the date of
that death, the individual’s period of ownership shall be deemed to
be extended to include the individual’s spouse’s period of ownership
ending on that date;

‘‘qualifying company’’ shall be construed in accordance with subsec-
tion (2);

‘‘qualifying shares’’, in relation to a company, means ordinary shares
of the company which are fully paid up and which carry no present
or future preferential rights to dividends or to the company’s assets
on its winding up and no present or future preferential right to be
redeemed;

‘‘qualifying trade’’ shall be construed in accordance with subsection
(4);

‘‘qualifying trading operations’’, in relation to a trade, means all the
operations of the trade excluding those of dealing in shares, securi-
ties, land, currencies, futures or traded options;

‘‘the specified period’’, in relation to the disposal of qualifying
shares, means the period of 3 years immediately preceding the date
of the disposal of those shares;

‘‘trade’’ includes a profession, and ‘‘qualifying trade’’ and ‘‘qualifying
trading operations’’ shall be construed accordingly;
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‘‘unquoted company’’ means a company none of whose shares,
stocks or debentures are listed in the official list of a stock exchange
or quoted on an unlisted securities market.

(2) For the purposes of this section, a company shall be a qualify-
ing company in relation to the disposal of qualifying shares where—

(a) at the date of acquisition of those shares, it is an unquoted
company which is resident in the State and not resident
elsewhere and which has an issued share capital the mar-
ket value of which is not more than £25,000,000, and

(b) throughout the specified period, it is a company which is
resident in the State and not resident elsewhere and—

(i) which exists wholly or mainly for the purposes of the
carrying on of one or more qualifying trades, or

(ii) the business of which consists—

(I) wholly or mainly of the holding of shares in one
or more connected companies, or

(II) wholly or mainly of both the holding of such
shares and the carrying on of one or more quali-
fying trades.

(3) (a) A company shall be regarded as having satisfied the con-
dition referred to in subsection (2)(b)(i) only if through-
out the specified period not less than 75 per cent of the
market value of all the issued share capital of the com-
pany derives from the carrying on by the company of one
or more qualifying trades.

(b) A company shall be regarded as having satisfied the con-
dition referred to in clause (I) or (II), as the case may be,
of subsection (2)(b)(ii) only if throughout the specified
period not less than 75 per cent of the market value of
all the issued share capital of the company derives from
the carrying on of one or more qualifying trades by the
connected companies or, as the case may be, by the com-
pany and the connected companies.

(c) In a case where a connected company (in this paragraph
referred to as ‘‘the first-mentioned company’’) is a com-
pany whose business consists of the holding of shares in
one or more companies, references in paragraph (b) to
the connected companies shall be construed as including
references to the companies which are connected with the
first-mentioned company.

(4) For the purposes of this section, a trade shall be a qualifying
trade if throughout the specified period it consists of qualifying trad-
ing operations and, where during that period a trade consists partly
of qualifying trading operations and partly of other trading oper-
ations, the part of the trade which consists of other trading oper-
ations shall be treated as a separate trade.

(5) For the purposes of this section, where a company (in this
subsection referred to as ‘‘the first-mentioned company’’) holds
shares in another company, that other company shall be regarded as
connected with the first-mentioned company if—
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mentioned company it was an unquoted company,

(b) it is resident in the State and not resident elsewhere, and

(c) not less than 20 per cent of the total voting rights in the
company are exercisable by the first-mentioned company.

(6) As respects chargeable gains accruing to an individual on the
disposal of qualifying shares in a qualifying company in a case where
the individual’s period of ownership of those shares is not less than
3 years, section 28(3) shall apply as if the reference in that section to
40 per cent were a reference to 26 per cent.

(7) (a) In this subsection and in subsection (8), ‘‘original shares’’
and ‘‘new holding’’ have the same meanings respectively
as in section 584.

(b) If the time when an individual acquires qualifying shares
would be determined under section 584, 585, 586 or 587,
it shall be determined in the same way for the purposes of
this section where the following conditions are satisfied—

(i) both the original shares and the new holding consti-
tute qualifying shares, and

(ii) the individual is not treated under section 584(4) as
giving or becoming liable to give any consideration,
other than the original shares, for the acquisition of
the new holding.

(8) (a) In a case where subsection (7)(b) applies and the new
holding is held for a period of not less than 3 years, sub-
section (2) shall apply as if—

(i) in paragraph (a) of that subsection ‘‘at the date of
acquisition of the original shares’’ were substituted
for ‘‘at the date of acquisition of those shares’’,

(ii) where the company in which the new holding subsists
is not the company in which the original shares sub-
sisted, in paragraph (a) of that subsection ‘‘the com-
pany in which the original shares subsisted is’’ were
substituted for ‘‘it is’’, and

(iii) in paragraph (b) of that subsection ‘‘the company in
which the new holding subsists is’’ were substituted
for ‘‘it is’’.

(b) In a case where subsection (7)(b) applies and the new
holding is held for a period of less than 3 years, subsection
(2) shall apply—

(i) as if in paragraph (a) of that subsection ‘‘at the date
of acquisition of the original shares’’ were substi-
tuted for ‘‘at the date of acquisition of those shares’’,
and

(ii) where the company in which the new holding subsists
is not the company in which the original shares sub-
sisted as if—
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(I) in paragraph (a) of that subsection ‘‘the company
in which the original shares subsisted is’’ were
substituted for ‘‘it is’’,

(II) in paragraph (b) of that subsection ‘‘throughout
that part of the specified period commencing on
the date of the acquisition of the new holding,
the company in which the new holding subsists
is’’ were substituted for ‘‘throughout the speci-
fied period, it is’’, and

(III) the conditions referred to in paragraph (b) of that
subsection applied also to the company in which
the original shares subsisted but only in relation
to the part of the specified period which does
not include the part of that period mentioned in
clause (II).

CHAPTER 5

Life assurance and deferred annuities

593.—(1) This section shall apply for the purposes of the Capital
Gains Tax Acts as respects any policy of assurance or contract for a
deferred annuity on the life of any person.

(2) No chargeable gain shall accrue on the disposal of or of an
interest in the rights under any such policy of assurance or contract
except where the person making the disposal is not the original ben-
eficial owner and acquired the rights or interests for a consideration
in money or money’s worth.

(3) Subject to subsection (2), the occasion of the payment of the
sum or sums assured by a policy of assurance or of the first instal-
ment of a deferred annuity, and the occasion of the surrender of a
policy of assurance or of the rights under a contract for a deferred
annuity, shall be the occasion of a disposal of the rights under the
policy of assurance or contract for a deferred annuity, and the
amount of the consideration for the disposal of a contract for a
deferred annuity shall be the market value at that time of the right
to the first and further instalments of the annuity.

(4) In subsection (3), the reference to payment of the sum assured
shall include a reference to the transfer of investments or other assets
to the owner of the policy in accordance with the policy.

594.—(1) (a) (i) For the purposes of this section, a policy of
assurance or contract for a deferred annuity on
the life of any person, being a policy issued or
a contract made before the 20th day of May,
1993, shall be treated as a policy issued or con-
tract made, as the case may be, after that date
if there is a variation of the policy or contract
on or after that date which directly or
indirectly increases the benefits secured by, or
extends the term of, the policy or contract, as
the case may be.

(ii) For the purposes of subparagraph (i), where a
policy of assurance issued or a contract made
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option to have another policy or contract sub-
stituted for it or to have any of its terms
changed, any change in the terms of the policy
or contract made in pursuance of the option
shall be deemed to be a variation of the policy
or contract, as the case may be.

(b) Subject to subsection (2), this section shall be con-
strued together with subsections (3) and (4) of
section 593 as if subsection (3) of that section were
not subject to subsection (2) of that section.

(c) (i) In this paragraph and in subsection (3)—

‘‘assurance company’’ has the same meaning as
in section 3 of the Insurance Act, 1936;

‘‘excluded policy’’ means a policy of assurance
or contract for a deferred annuity on the life of
any person where the policy is issued to or the
contract is made with, as the case may be, a per-
son who did not continuously reside outside the
State throughout the period of 6 months com-
mencing on the date of issue or the date of con-
tract, as the case may be;

‘‘life assurance fund’’ has the same meaning as
in the Insurance Acts 1909 to 1969;

‘‘relevant company’’ means a company which
is—

(I) resident in the State, or

(II) chargeable under Case III of Schedule D
by virtue of section 726 in respect of its
income from the investment of its life assur-
ance fund.

(ii) Subsection (2) shall apply to any policy of
assurance or contract for a deferred annuity on
the life of any person which is a policy issued
or a contract made, as the case may be, on or
after the 20th day of May, 1993—

(I) otherwise than by an assurance company
which is a relevant company, or

(II) being a policy or contract which is an
excluded policy issued or made, as the case
may be, by a relevant company to which
section 710(2) applies.

(2) (a) In this subsection, ‘‘relevant gain’’ means a chargeable
gain arising on a disposal of or of an interest in the rights
under any policy of assurance or contract for a deferred
annuity to which this subsection applies, including a dis-
posal by a person who is not the original beneficial owner
of those rights and who acquired them or an interest in
them for a consideration in money or money’s worth.
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(b) Section 593(2) shall not apply in respect of any disposal of
or of any interest in the rights under any policy of assur-
ance or contract for a deferred annuity to which this sub-
section applies.

(c) A relevant gain shall be computed as if section 556 had
not been enacted.

(d) Notwithstanding section 31, the total amount of charge-
able gains accruing to a person chargeable in a year of
assessment after deducting any allowable losses shall not
be less than the total amount of any relevant gains accru-
ing to the person in that year, and accordingly any
deduction for allowable losses made in computing the
total amount of chargeable gains so accruing shall not
exceed the total amount of chargeable gains so accruing
which are not relevant gains.

(e) Notwithstanding section 601 or 1028(4), an individual shall
be charged to capital gains tax on the amount of any rel-
evant gains accruing to the individual.

(3) As respects a policy of assurance or a contract for a deferred
annuity to which subsection (2) applies, section 895 shall apply with
any necessary modifications—

(a) (i) to a relevant company, and

(ii) to every person carrying on in the State a trade or busi-
ness in the ordinary course of the operations of
which such person acts as an intermediary in or in
connection with the issue of such a policy, or the
making of such a contract,

in the same manner as it applies to every intermediary
within the meaning of that section, and

(b) to a person resident or ordinarily resident in the State who
is entitled to any amount payable under such a policy or
contract, being an amount payable otherwise than in the
event of the death of a person specified in the terms of
the policy or the contract, as the case may be, in the same
manner as it applies to a person resident in the State
opening an account, in which a deposit which such person
beneficially owns is held, at a location outside the State,

as if references in that section to—

(i) a deposit were references to any payment made by a person
resident or ordinarily resident in the State in respect of
such a policy or contract,

(ii) a foreign account were references to such a policy or
contract,

(iii) the opening of a foreign account were references to the
issue of such a policy or the making of such a contract,
and

(iv) a relevant person were references to a person who in the
normal course of such person’s trade or business would
issue such a policy or make such a contract.
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tract or other agreement for reassurance or reinsurance
in respect of—

(i) any policy of assurance on the life of any person, or

(ii) any class of such policies.

(b) Where apart from this paragraph a reinsurance contract
would not be a policy of assurance on the life of any
person for the purposes of the Capital Gains Tax Acts, it
shall be deemed to be such a policy for those purposes.

(c) Subsections (2) and (3) shall not apply to, and shall be
deemed never to have applied to, reinsurance contracts;
but, where apart from this paragraph a reinsurance con-
tract would not be a relevant policy within the meaning
of section 595 for the purposes of that section, it shall be
deemed not to be such a policy for those purposes.

(d) (i) Subject to paragraph (e), where subsection (2) would
(apart from paragraph (c)) apply to a reinsurance
contract in respect of any policy of assurance on the
life of any person, being a policy issued on or after
the 1st day of January, 1995, section 593(2) shall not
apply in respect of any disposal or deemed disposal
on or after the 1st day of January, 1995, of, or of any
interest in, rights of the insured company under the
reinsurance contract to the extent that—

(I) those rights refer to that policy, and

(II) the insured company could receive, otherwise
than on the death, disablement or disease of any
person or one of a class of persons to whom that
policy refers, payment on a disposal of those
rights the aggregate amount of which would
exceed the aggregate amount of payment made
by it in respect of those rights.

(ii) Subparagraph (i) shall apply as if—

(I) as respects any reinsurance contract made before
the 20th day of May, 1993, that contract were
made on that day, and

(II) as respects any reinsurance contract made or
modified on or after the 1st day of January,
1995, there were deleted from subparagraph (i)
‘‘being a policy issued on or after the 1st day of
January, 1995,’’.

(iii) Subparagraphs (i) and (ii) of subsection (1)(a) shall
apply for the purposes of this paragraph as if for ‘‘the
20th day of May, 1993’’ there were substituted ‘‘the
1st day of January, 1995’’.

(e) Paragraph (d) shall not apply to any disposal of or of any
interest in rights under a reinsurance contract, being a
disposal resulting directly from the death, disablement or
disease of a person or one of a class of persons to whom
the reinsurance contract refers; but in computing any gain
or loss in respect of a disposal or deemed disposal of or
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of any interest in rights of the insured company under a
reinsurance contract—

(i) there shall be excluded from the sums allowable
under section 552 so much of any payment made by
the insured company under the reinsurance contract
as is paid in respect of an entitlement to a payment
on the death, disablement or disease of a person, or
one of a class of persons, and

(ii) there shall be added to the consideration taken into
account under Chapter 2 of this Part the market
value of an entitlement for any period, commencing
on or after the most recent acquisition or deemed
acquisition by the insured company of those rights,
to a payment on the death, disablement or disease
of a person, or one of a class of persons, to the extent
that the insured company held the entitlement for
that period in place of any return which would other-
wise have accrued under the reinsurance contract
and increased that consideration.

595.—(1) (a) In this section—

‘‘relevant disposal’’ means a disposal of or an
interest in the rights under any relevant policy,
other than—

(i) a disposal by a person who is not the original
beneficial owner of those rights and who
acquired them or an interest in them for a
consideration in money or money’s worth, or

(ii) a disposal resulting directly from the death, dis-
ablement or disease of a person, or one of a
class of persons, specified in the terms of the
policy;

‘‘relevant gain’’ means a chargeable gain arising on
a relevant disposal;

‘‘relevant policy’’ means a policy of life assurance
or a contract for a deferred annuity on the life of
any person, entered into or acquired by a company
on or after the 11th day of April, 1994, which is not
a policy to which section 594(2) applies.

(b) (i) For the purposes of this section, a policy of
assurance or a contract for a deferred
annuity on the life of any person, entered
into by a company before the 11th day of
April, 1994, shall be treated as a policy or
contract, as the case may be, entered into
on or after that date if there is a variation
of the policy or contract on or after that
date which directly or indirectly increases
the benefits secured by, or extends the term
of, the policy or contract, as the case may
be.
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a policy or contract entered into by a com-
pany before the 11th day of April, 1994,
provides an option to have another policy
or contract substituted for it or to have any
of its terms changed, any change in the
terms of the policy or contract which is
made in pursuance of the option shall be
deemed to be a variation of the policy or
contract, as the case may be.

(c) Subject to subsection (2), this section shall be con-
strued together with subsections (3) and (4) of
section 593, as if subsection (3) of that section were
not subject to subsection (2) of that section.

(2) Section 593(2) shall not apply in respect of any relevant
disposal.

(3) (a) For the purposes of the Corporation Tax Acts—

(i) any relevant gain arising to a company shall be
treated as if it were the net amount of a gain from
the gross amount of which corporation tax has been
deducted at the standard rate (within the meaning of
section 3) of income tax,

(ii) the amount to be taken into account in respect of the
relevant gain in computing in accordance with
section 78 the company’s chargeable gains, for the
accounting period in which the relevant gain arises,
shall be that gross amount, and

(iii) the corporation tax treated as deducted from that
gross amount shall—

(I) be set off against the corporation tax assessable
on the company for that accounting period, or

(II) in so far as it cannot be set off in accordance with
clause (I), be repaid to the company.

(b) Paragraph (a) shall be disregarded for the purposes of
section 546(2).

(c) This subsection shall be construed together with the Cor-
poration Tax Acts.

(4) For the purposes of this section, a contract, being a policy of
life assurance or a contract for a deferred annuity on the life of any
person, shall be treated as having been entered into by a company
before the 11th day of April, 1994, if—

(a) (i) a document referable to the contract was served on the
company in pursuance of section 52 of the Insurance
Act, 1989, before the 11th day of April, 1994, and

(ii) the company entered into the contract on or before the
22nd day of April, 1994,

or
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(b) (i) the contract was entered into before the 30th day of
June, 1994, by the company,

(ii) before the 11th day of April, 1994—

(I) there was in existence a binding agreement in
writing under which the company was obliged
to acquire land, and

(II) preliminary commitments or agreements had
been entered into by the company—

(A) to obtain a loan, which was to be secured
on the land, to defray money applied in
acquiring the land, and

(B) to enter into the contract primarily for the
purpose of repaying the loan,

and

(iii) the agreement under which the loan was advanced
obliges the company to apply any payment made to
it under the contract to the repayment of the loan
before any other application by it of such payment.

CHAPTER 6

Transfer of business assets

596.—(1) Where an asset acquired by a person otherwise than as
trading stock of a trade carried on by the person is appropriated by
that person for the purposes of the trade as trading stock (whether
on the commencement of the trade or otherwise) and, if that person
had then sold the asset for its market value, a chargeable gain or
allowable loss would have accrued to that person, that person shall
be treated for the purposes of the Capital Gains Tax Acts as having
by such appropriation disposed of the asset by selling it for its then
market value.

(2) Where at any time an asset forming part of the trading stock
of a person’s trade is appropriated by the person for any other pur-
pose or is retained by the person on that person ceasing to carry on
the trade, that person shall be treated for the purposes of the Capital
Gains Tax Acts as having acquired the asset at that time for a con-
sideration equal to the amount brought into the accounts of the trade
in respect of the asset for the purposes of income tax on the appro-
priation or on that person ceasing to carry on the trade, as the case
may be.

(3) Subsection (1) shall not apply in relation to a person’s appro-
priation of an asset for the purposes of a trade if the person is charge-
able to income tax in respect of the profits of the trade under Case
I of Schedule D, and instead elects that the market value of the asset
at the time of the appropriation shall, in computing the profits of the
trade for the purposes of income tax, be treated as reduced by the
amount of the chargeable gain or increased by the amount of the
allowable loss referred to in that subsection and, where that subsec-
tion does not apply by reason of such an election, the profits of the
trade shall be computed accordingly; but—
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the time of the appropriation carrying on the trade in
partnership with others, the election shall not have effect
unless concurred in by the others, and

(b) an election under this subsection shall not be made in any
case where the application of subsection (1) would give
rise to an allowable loss.

597.—(1) In this section, ‘‘farming’’, ‘‘trade’’, ‘‘profession’’,
‘‘office’’ and ‘‘employment’’ have the same meanings respectively as
in the Income Tax Acts, but not so as to apply the provisions of
those Acts as to the circumstances in which, on a change in the per-
sons carrying on a trade, a trade is to be regarded as discontinued or
as set up and commenced, and ‘‘a trade of dealing in or developing
land’’ shall include a business of dealing in or developing land
regarded as a trade under those Acts.

(2) This section shall apply with the necessary modifications in
relation to—

(a) the discharge of the functions of a public authority,

(b) the occupation of woodlands where the woodlands are man-
aged by the occupier on a commercial basis and with a
view to the realisation of profits,

(c) a profession, office or employment,

(d) such of the activities of a body of persons whose activities
are carried on otherwise than for profit and are wholly
or mainly directed to the protection or promotion of the
interests of its members in the carrying on of their trade
or profession as are so directed,

(e) the activities of a body of persons, being a body not estab-
lished for profit whose activities are wholly or mainly car-
ried on otherwise than for profit, but in the case of assets
within subsection (3)(b) only if they are both occupied
and used by the body and in the case of other specified
assets only if they are used by the body,

(f) such of the activities of a body of persons established for the
sole purpose of promoting athletic or amateur games or
sports as are directed to that purpose, and

(g) farming,

as it applies in relation to a trade.

(3) The following shall be assets for the purpose of this section—

(a) plant or machinery;

(b) except where the trade is a trade of dealing in or developing
land, or of providing services for the occupier of land in
which the person carrying on the trade has an estate or
interest—
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(i) any building or part of a building and any permanent
or semi-permanent structure in the nature of a build-
ing occupied (as well as used) only for the purposes
of the trade,

(ii) any land occupied (as well as used) only for the pur-
poses of the trade, provided that where the trade is
a trade of dealing in or developing land, but a profit
on the sale of any land held for the purposes of the
trade would not form part of the trading profits, the
trade shall be treated for the purposes of this subsec-
tion as if it were not a trade of dealing in or
developing land;

(c) goodwill.

(4) (a) Where—

(i) the consideration which a person carrying on a trade
obtains for the disposal of, or of that person’s
interest in, assets (in this section referred to as ‘‘the
old assets’’) used only for the purposes of the trade
throughout the period of ownership is applied by
that person in acquiring other assets, or an interest
in other assets (in this section referred to as ‘‘the
new assets’’),

(ii) the new assets on their acquisition are taken into use
and used only for the purposes of the trade, and

(iii) the old assets and the new assets are assets of a kind
specified in subsection (3),

then, the person carrying on the trade shall on making a
claim in that behalf be treated for the purposes of the
Capital Gains Tax Acts as if the chargeable gain accruing
on the old assets did not accrue until that person ceases
to use the new assets for the purposes of the trade.

(b) Where the consideration for the disposal of the new assets
is applied in acquiring other new assets which on the
acquisition are taken into use and used only for the pur-
poses of the trade and are assets specified in subsection
(3), then, the person carrying on the trade shall be treated
as if the chargeable gain accruing on the disposal of the
old assets did not accrue until that person ceases to use
the other new assets for the purposes of the trade and
any further new assets which are acquired in a similar
manner, taken into use, and used only, for the purposes
of the trade and are assets specified in subsection (3).

(5) Subsection (4) shall not apply if part only of the amount or
value of the consideration for the disposal of or of the interest in the
old assets is applied as described in that subsection, but if all of the
amount or value of the consideration except for a part which is less
than the amount of the gain (whether all chargeable gain or not)
accruing on the disposal of or of the interest in the old assets is so
applied, then, the person carrying on the trade shall on making a
claim in that behalf be treated for the purposes of the Capital Gains
Tax Acts as if the amount of the gain accruing on the disposal of the
old assets were reduced to the amount of consideration not applied
in the acquisition of the new assets (and if not all chargeable gain
with a proportionate reduction in the amount of the chargeable gain)
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if it did not accrue until that person ceases to use the new assets for
the purposes of the trade.

(6) A chargeable gain or the balance of a chargeable gain which
under subsection (4) or (5), as may be appropriate, is treated as
accruing on a date later than the date of the disposal on which it
accrued shall not be so treated for the purposes of section 556.

(7) This section shall apply only if the acquisition of or of the
interest in the new assets takes place, or an unconditional contract
for the acquisition is entered into, in the period beginning 12 months
before and ending 3 years after the disposal of or of the interest
in the old assets, or at such earlier or later time as the Revenue
Commissioners may by notice in writing allow; but, where an uncon-
ditional contract for the acquisition is so entered into, this section
may be applied on a provisional basis without waiting to ascertain
whether the new assets are, or the interest in the new assets is,
acquired in pursuance of the contract, and when that fact is ascer-
tained all necessary adjustments shall be made by making assess-
ments or by repayment or discharge of tax, and shall be so made
notwithstanding any limitation in the Capital Gains Tax Acts on the
time within which assessments may be made.

(8) This section shall not apply unless the acquisition of or of the
interest in the new assets was made for the purpose of their use in
the trade, and not wholly or partly for the purpose of realising a gain
from the disposal of or of the interest in the new assets.

(9) Where over the period of ownership or any substantial part of
the period of ownership part of a building or structure is, and part is
not, used for the purposes of a trade, this section shall apply as if the
part so used, together with any land occupied for purposes ancillary
to the occupation and use of that part of the building or structure,
were a separate asset, and subject to any necessary apportionments
of consideration for an acquisition or disposal of or of an interest in
the building or structure and other land.

(10) Where the old assets were not used for the purposes of the
trade throughout the period of ownership, this section shall apply as
if a part of the asset representing its use for the purposes of the
trade, having regard to the time and extent to which it was and was
not used for those purposes, were a separate asset which had been
wholly used for the purposes of the trade, and this subsection shall
apply in relation to that part subject to any necessary apportionment
of consideration for an acquisition or disposal of or of the interest in
the asset.

(11) (a) This section shall apply in relation to a person who car-
ries on 2 or more trades which are in different localities,
but which are concerned wholly or mainly with goods or
services of the same kind, as if, in relation to the assets
used for the purposes of the trades, the trades were the
same trade.

(b) This section shall apply in relation to a person who ceases
to carry on a trade or trades (in this paragraph referred
to as ‘‘the old trade or trades’’) which the person has
carried on for a period of 10 years or more and com-
mences to carry on another trade or trades (in this para-
graph referred to as ‘‘the new trade or trades’’) within a
period of 2 years from the date on which the person
ceased to carry on the old trade or trades as if, in relation
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to the old assets used for the purposes of one of the old
trades and the new assets used for the purposes of the
new trade, the 2 trades were the same trade.

(12) Without prejudice to the provisions of the Capital Gains Tax
Acts providing generally for apportionments, where consideration is
given for the acquisition or disposal of assets some or part of which
are assets in relation to which a claim under subsection (4) or (5)
applies, and some or part of which are not, the consideration shall
be apportioned in such manner as is just and reasonable.

598.—(1) (a) In this section and in section 599—

‘‘chargeable business asset’’ means an asset
(including goodwill but not including shares or
securities or other assets held as investments) which
is, or is an interest in, an asset used for the purposes
of farming, or a trade, profession, office or employ-
ment, carried on by—

(i) the individual,

(ii) the individual’s family company, or

(iii) a company which is a member of a trading
group of which the holding company is the
individual’s family company,

other than an asset on the disposal of which no gain
accruing would be a chargeable gain;

‘‘family company’’, in relation to an individual,
means, subject to paragraph (b), a company the vot-
ing rights in which are—

(i) as to not less than 25 per cent, exercised by the
individual, or

(ii) as to not less than 75 per cent, exercisable by
the individual or a member of his or her fam-
ily and, as to not less than 10 per cent, exer-
cisable by the individual himself or herself;

‘‘family’’, in relation to an individual, means the
husband or wife of the individual, and a relative of
the individual or of the individual’s husband or
wife, and ‘‘relative’’ means brother, sister, ancestor
or lineal descendant;

‘‘full-time working director’’ means a director
required to devote substantially the whole of his or
her time to the service of the company in a mana-
gerial or technical capacity;

‘‘holding company’’ means a company whose busi-
ness (disregarding any trade carried on by it) con-
sists wholly or mainly of the holding of shares or
securities of one or more companies which are its
75 per cent subsidiaries;

‘‘qualifying assets’’, in relation to a disposal,
includes—
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which apart from tangible movable property
he or she has owned for a period of not less
than 10 years ending with the disposal, and

(ii) the shares or securities which the individual has
owned for a period of not less than 10 years
ending with the disposal, being shares or
securities of a company which has been a
trading or a farming company and the indi-
vidual’s family company or a member of a
trading group of which the holding company
is that individual’s family company during a
period of not less than 10 years ending with
the disposal and of which he or she has been
a working director for a period of not less
than 10 years during which period he or she
has been a full-time working director of that
company for a period of not less than 5
years;

‘‘trade’’, ‘‘farming’’, ‘‘profession’’, ‘‘office’’ and
‘‘employment’’ have the same meanings respect-
ively as in the Income Tax Acts;

‘‘trading company’’ means a company whose busi-
ness consists wholly or mainly of the carrying on of
one or more trades or professions;

‘‘trading group’’ means a group of companies con-
sisting of the holding company and its 75 per cent
subsidiaries, the business of whose members taken
together consists wholly or mainly of the carrying
on of one or more trades or professions;

‘‘75 per cent subsidiary’’ has the meaning assigned
to it by section 9.

(b) For the purposes of the definition of ‘‘family com-
pany’’, where a company which is a holding com-
pany would not but for this paragraph be an indi-
vidual’s family company, but would be such a
company if the individual had not at any time on or
after the 6th day of April, 1987, and before the 6th
day of April, 1990, disposed of shares in the com-
pany to a child (within the meaning of section 599)
of the individual, the company shall be deemed to
be the individual’s family company.

(c) In this section, references to the disposal of the
whole or part of an individual’s qualifying assets
include references to the disposal of the whole or
part of the assets provided or held for the purposes
of an office or employment by the individual
exercising that office or employment.

(d) For the purposes of the definition of ‘‘qualifying
assets’’, there shall be taken into account—

(i) the period of ownership of a spouse of the indi-
vidual as if it were a period of ownership of
the individual,
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(ii) where the chargeable business assets are new
assets within the meaning of section 597, the
period of ownership of the old assets as if it
were a period of ownership of the new
assets,

(iii) where the qualifying assets are shares or
securities in a family company to which
section 600 applies, the period immediately
before the transfer to the company of
chargeable business assets during which
those assets were owned by the individual as
if it were a period of ownership of the indi-
vidual of the qualifying assets or a period
throughout which he or she was a full-time
working director, as may be appropriate, and

(iv) a period immediately before the death of the
spouse of the individual throughout which
the deceased was a full-time working direc-
tor as if it were a period throughout which
the individual was a full-time working
director.

(2) (a) Subject to this section, where an individual who has
attained the age of 55 years disposes of the whole or part
of his or her qualifying assets, then—

(i) if the amount or value of the consideration for the
disposal does not exceed £250,000, relief shall be
given in respect of the full amount of capital gains
tax chargeable on any gain accruing on the disposal;

(ii) if the amount or value of the consideration for the
disposal exceeds £250,000, the amount of capital
gains tax chargeable on the gain accruing on the dis-
posal shall not exceed 50 per cent of the difference
between the amount of that consideration and
£250,000.

(b) For the purposes of paragraph (a), the amount of capital
gains tax chargeable in respect of the gain shall be the
amount of tax which would not have been chargeable but
for that gain.

(3) For the purposes of subsection (2), the consideration on the
disposal of qualifying assets by the individual shall be aggregated,
and nothing in this section shall affect the computation of gains
accruing on the disposal of assets other than qualifying assets.

(4) Where a disposal of qualifying assets includes a disposal of
shares or securities of the individual’s family company, the amount
of the consideration to be taken into account for the purposes of
subsection (2) in respect of those shares or securities shall be the
proportion of the consideration for those shares or securities which
is equal to—

(a) in a case where the individual’s family company is not a
holding company, the proportion which the part of the
value of the company’s chargeable assets at the time of
the disposal which is attributable to the value of the com-
pany’s chargeable business assets bears to the whole of
that value, and
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company, the proportion which the part of the value of
the chargeable assets of the trading group (excluding
shares or securities of one member of the group held by
another member of the group) at the time of the disposal
which is attributable to the value of the chargeable busi-
ness assets of the trading group bears to the whole of that
value;

but nothing in this section shall affect liability on any gains calculated
by reference to the balance of the consideration for the disposal of
those shares or securities.

(5) For the purposes of subsection (4), every asset shall be a
chargeable asset except one on the disposal of which by the company
or a member of the trading group, as the case may be, at the time of
the disposal of the shares or securities, no gain accruing to the com-
pany or member of the trading group, as the case may be, would be
a chargeable gain.

(6) (a) The total of the amounts of relief given under this section
for any year of assessment and all years of assessment
before such year shall not exceed such amount as would
reduce the total amount of capital gains tax chargeable
for all those years of assessment below the amount which
would be chargeable if the disposals of qualifying assets
had all been made in the year of assessment.

(b) Where at any time the relief given under this section
exceeds the amount of relief which would be given if the
disposals of qualifying assets for the year of assessment
and all years of assessment before such year had been
made in the year of assessment, any necessary adjustment
may be made by means of assessment or additional
assessment and such assessment may be made at any time
not more than 10 years after the end of the year of assess-
ment in which the last of such disposals is made.

(c) For the purposes of this subsection, a disposal of qualifying
assets other than a disposal of the whole of such assets,
by a husband to a wife or by a wife to a husband shall,
notwithstanding section 1028(5), be taken into account at
the market value of the assets.

(7) Subsection (2) shall apply where under section 583 an individ-
ual is treated as disposing of interests in shares or securities of his or
her family company in consideration of a capital distribution from
the company (not being a distribution consisting of chargeable busi-
ness assets) in the course of dissolving or winding up the company
as it applies where he or she disposes of shares or securities of the
company.

599.—(1) (a) In this section, ‘‘child’’, in relation to a disposal,
includes a nephew or a niece who has worked sub-
stantially on a full-time basis for the period of 5
years ending with the disposal in carrying on, or
assisting in the carrying on of, the trade, business
or profession concerned or the work of, or connec-
ted with, the office or employment concerned.

(b) Subject to this section, where an individual who has
attained the age of 55 years disposes of the whole
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or part of his or her qualifying assets to his or her
child, relief shall be given in respect of the capital
gains tax chargeable on any gain accruing on the
disposal.

(c) For the purposes of paragraph (b), the capital gains
tax chargeable in respect of the gain shall be the
amount of tax which would not have been charge-
able but for that gain.

(2) Nothing in this section shall affect the computation of gains
accruing on the disposal of assets other than qualifying assets by an
individual who makes a disposal within subsection (1).

(3) Section 598(4) shall apply to a disposal within subsection (1)
as it applies to a disposal within section 598(2).

(4) (a) Where assets comprised in a disposal to a child in respect
of which relief has been granted under this section are,
within 6 years of the disposal by the individual concerned,
disposed of by the child, the capital gains tax which if
subsection (1) had not applied would have been charged
on the individual on his or her disposal of those assets to
the child shall be assessed and charged on the child, in
addition to any capital gains tax chargeable in respect of
the gain accruing to the child on the child’s disposal of
those assets.

(b) An assessment to give effect to this subsection shall not
be out of time if made within 10 years after the end of
the year of assessment in which the assets are disposed
of by the child.

(5) The consideration on a disposal within subsection (1) shall not
be taken into account for the purposes of aggregation under section
598(3).

600.—(1) In this section—

‘‘net chargeable gains’’ means chargeable gains less allowable losses;

references to the business, in relation to shares or consideration
received in exchange for the business, include references to assets of
the business referred to in subsection (2).

(2) This section shall apply for the purposes of the Capital Gains
Tax Acts where a person who is not a company transfers to a com-
pany a business as a going concern, together with the whole of the
assets of the business or together with the whole of those assets other
than cash, and the business is so transferred wholly or partly in
exchange for shares (in this section referred to as ‘‘the new assets’’)
issued by the company to the person transferring the business.

(3) The amount determined under subsection (5) shall be
deducted from the aggregate (in this section referred to as ‘‘the gain
on the old assets’’) of the net chargeable gains.

(4) For the purpose of computing any chargeable gain accruing on
the disposal of any new asset—

(a) the amount determined under subsection (5) shall be
apportioned between the new assets as a whole, and
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shall be reduced by the amount apportioned to the new
asset under paragraph (a),

and, if the shares which comprise the new assets are not all of the
same class, the apportionment between the shares under paragraph
(a) shall be in accordance with their market values at the time they
were acquired by the transferor.

(5) (a) In this subsection, ‘‘the cost of the new assets’’ means any
sums which would be allowable as a deduction under
section 552(1)(a) if the new assets were disposed of as a
whole in circumstances giving rise to a chargeable gain.

(b) The amount referred to in subsections (3) and (4)(a) shall
be such portion of the gain on the old assets as bears the
same proportion to the total of such gains as the cost of
the new assets bears to the value of the whole of the
consideration received by the transferor in exchange for
the business.

(6) This section shall not apply to the transfer by a person of a
business to a company wholly or partly in exchange for shares issued
by the company, unless it is shown that the transfer is effected for
bona fide commercial reasons and does not form part of any arrange-
ment or scheme of which the main purpose or one of the main pur-
poses is avoidance of liability to tax.

CHAPTER 7

Other reliefs and exemptions

601.—(1) An individual shall not be chargeable to capital gains
tax for a year of assessment if the amount on which he or she is
chargeable to capital gains tax under section 31 for that year does
not exceed £1,000.

(2) Where the amount on which an individual is chargeable to
capital gains tax under section 31 for a year of assessment exceeds
£1,000, only the excess of that amount over £1,000 shall be charged
to capital gains tax for that year.

(3) Where, on the assumption that subsection (2) did not apply,
an individual would be chargeable under the Capital Gains Tax Acts
at more than one rate of tax for a year of assessment, the relief to
be given under that subsection in respect of the first £1,000 of charge-
able gains shall be given—

(a) if the individual would be so chargeable at 2 different rates,
in respect of the chargeable gains which would be so
chargeable at the higher of those rates and, in so far as
relief cannot be so given, in respect of the chargeable
gains which would be so chargeable at the lower of those
rates, and

(b) if the individual would be so chargeable at 3 or more rates,
in respect of the chargeable gains which would be so
chargeable at the highest of those rates and, in so far as
relief cannot be so given, in respect of the chargeable
gains which would be so chargeable at the next highest
of those rates, and so on.
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(4) In the case of an individual who dies in the year of assessment,
this section shall apply with the substitution for the reference to the
individual of a reference to his or her personal representatives, and
the amount of chargeable gains shall be that on which the personal
representatives are chargeable in respect of gains accruing before
death.

(5) Relief shall not be given under this section where relief is
allowed under section 598 or 599.

602.—(1) In this section, tangible movable property shall not
include a wasting asset within the meaning of section 560.

(2) Subject to this section, a gain accruing on a disposal by an
individual of an asset which is tangible movable property shall not
be a chargeable gain if the amount or value of the consideration for
the disposal does not exceed £2,000.

(3) (a) The amount of capital gains tax chargeable in respect of a
gain accruing on a disposal within subsection (2) for a
consideration the amount or value of which exceeds
£2,000 shall not exceed 50 per cent of the difference
between the amount of that consideration and £2,000.

(b) For the purposes of this subsection, the capital gains tax
chargeable in respect of the gain shall be the amount of
tax which would not have been chargeable but for that
gain.

(4) Subsections (2) and (3) shall not affect the amount of an allow-
able loss accruing on the disposal of an asset, but for the purposes
of computing under the Capital Gains Tax Acts the amount of a loss
accruing on the disposal by an individual of tangible movable prop-
erty the consideration for the disposal shall, if less than £2,000, be
deemed to be £2,000 and the losses which are allowable losses shall
be restricted accordingly.

(5) Where 2 or more assets which have formed part of a set of
articles of any description all owned at one time by one person are
disposed of by that person—

(a) to the same person, or

(b) to persons who are acting in concert or who are connected
persons,

whether on the same or different occasions, the 2 or more trans-
actions shall be treated as a single transaction disposing of a single
asset, but with any necessary apportionments of the reductions in tax
and in allowable losses under subsections (3) and (4), and this subsec-
tion shall also apply where the assets or some of the assets are dis-
posed of on different occasions, and one of those occasions falls after
the 28th day of February, 1974, but before the 6th day of April, 1974,
but not so as to make any gain accruing on a disposal before the 6th
day of April, 1974, a chargeable gain.

(6) Where the disposal is of a right or interest in or over tangible
movable property, then—

(a) in the first instance, subsections (2) to (4) shall be applied
in relation to the asset as a whole, taking the consider-
ation as including, in addition to the consideration for
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consideration’’), the market value of what remains undis-
posed of,

(b) if the sum of the actual consideration and that market value
exceeds £2,000, the limitation on the amount of tax in
subsection (3) shall be to 50 per cent of the difference
between that sum and £2,000 multiplied by the fraction
equal to the actual consideration divided by that sum,
and

(c) if that sum is less than £2,000, any loss shall be restricted
under subsection (4) by deeming the consideration to be
the actual consideration plus that fraction of the differ-
ence between that sum and £2,000.

(7) This section shall not apply—

(a) in relation to a disposal of commodities of any description
by a person dealing on a terminal market or dealing with
or through a person ordinarily engaged in dealing on a
terminal market, or

(b) in relation to a disposal of currency of any description.

603.—(1) Subject to this section, no chargeable gain shall accrue
on the disposal of or of an interest in an asset which is tangible
movable property and a wasting asset.

(2) Subsection (1) shall not apply to a disposal of or of an interest
in an asset where—

(a) from the beginning of the period of ownership of the person
making the disposal to the time when the disposal is
made, the asset has been used and used solely for the
purposes of a trade or profession and that person has
claimed or could have claimed any capital allowance in
respect of any expenditure attributable to the asset or
interest under paragraph (a) or (b) of section 552(1), or

(b) the person making the disposal has incurred any expendi-
ture on the asset or interest which has otherwise qualified
in full for any capital allowance.

(3) In the case of the disposal of or of an interest in an asset which,
in the period of ownership of the person making the disposal, has
been used partly for the purposes of a trade or profession and partly
for other purposes, or has been used for the purposes of a trade or
profession for part of that period, or which has otherwise qualified
in part only for capital allowances—

(a) the consideration for the disposal and any expenditure
attributable to the asset or interest under paragraph (a)
or (b) of section 552(1) shall be apportioned by reference
to the extent to which that expenditure qualified for capi-
tal allowances,

(b) the computation of the gain shall be made separately in
relation to the apportioned parts of the expenditure and
consideration, and
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(c) subsection (1) shall not apply to any gain accruing by refer-
ence to the computation in relation to the part of the
consideration apportioned to use for the purposes of the
trade or profession, or to the expenditure qualifying for
capital allowances.

(4) Subsection (1) shall not apply to a disposal of commodities of
any description by a person dealing on a terminal market or dealing
with or through a person ordinarily engaged in dealing on a terminal
market.

604.—(1) In this section, ‘‘the period of ownership’’—

(a) where the individual has had different interests at different
times, shall be taken to begin from the first acquisition
taken into account in determining the expenditure which
under the Capital Gains Tax Acts is allowable as a
deduction in computing the amount of the gain to which
this section applies, and

(b) for the purposes of subsections (3) to (5), shall not include
any period before the 6th day of April, 1974.

(2) This section shall apply to a gain accruing to an individual on
the disposal of or of an interest in—

(a) a dwelling house or part of a dwelling house which is or has
been occupied by the individual as his or her only or main
residence, or

(b) land which the individual has for his or her own occupation
and enjoyment with that residence as its garden or
grounds up to an area (exclusive of the site of the dwell-
ing house) not exceeding one acre;

but, where part of the land occupied with a residence is and part is
not within this subsection, then, that part shall be taken to be within
this subsection which, if the remainder were separately occupied,
would be the most suitable for occupation and enjoyment with the
residence.

(3) The gain shall not be a chargeable gain if the dwelling house
or the part of a dwelling house has been occupied by the individual
as his or her only or main residence throughout the period of owner-
ship or throughout the period of ownership except for all or any part
of the last 12 months of that period.

(4) Where subsection (3) does not apply, such portion of the gain
shall not be a chargeable gain as represents the same proportion of
the gain as the length of the part or parts of the period of ownership
during which the dwelling house or the part of a dwelling house was
occupied by the individual as his or her only or main residence, but
inclusive of the last 12 months of the period of ownership in any
event, bears to the length of the period of ownership.

(5) (a) In this subsection, ‘‘period of absence’’ means a period
during which the dwelling house or part of a dwelling
house was not the individual’s only or main residence and
throughout which he or she had no residence or main
residence eligible for relief under this section.

(b) For the purposes of subsections (3) and (4)—
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ual worked in an employment or office all the duties
of which were performed outside the State, and

(ii) in addition, any period of absence not exceeding 4
years (or periods of absence which together did not
exceed 4 years) throughout which the individual was
prevented from residing in the dwelling house or the
part of a dwelling house in consequence of the situa-
tion of the individual’s place of work or in con-
sequence of any condition imposed by the individ-
ual’s employer requiring the individual to reside
elsewhere, being a condition reasonably imposed to
secure the effective performance by the employee of
the employee’s duties,

shall be treated as if in that period of absence the dwell-
ing house or the part of a dwelling house was occupied
by the individual as his or her only or main residence if
both before and after the period the dwelling house (or
the part in question) was occupied by the individual as
his or her only or main residence.

(6) Where the gain accrues from the disposal of a dwelling house
or part of a dwelling house part of which is used exclusively for the
purposes of a trade, business or profession, the gain shall be
apportioned and subsections (2) to (5) shall apply in relation to the
part of the gain apportioned to the part which is not exclusively used
for those purposes.

(7) Where at any time in the period of ownership there is a change
in the dwelling house or the part of it which is occupied as the indi-
vidual’s residence, whether on account of a reconstruction or conver-
sion of a building or for any other reason, or there have been changes
as regards the use of part of the dwelling house for the purpose of a
trade, business or profession or for any other purpose, the relief
given by this section may be adjusted in such manner as the inspector
and the individual may agree, or as the Appeal Commissioners may
on an appeal consider to be just and reasonable.

(8) For the purposes of this section, an individual shall not be
treated as having more than one main residence at any one time and
in so far as it is necessary to determine which of 2 or more residences
is an individual’s main residence for any period—

(a) that question may be determined by agreement between the
inspector and the individual on the latter giving notice in
writing to the inspector by the end of the year 1975-76 or
within 2 years from the beginning of that period if that is
later, and

(b) failing such agreement, the question shall be determined by
the inspector, whose determination may be as respects
either the whole or specified parts of the period of owner-
ship in question,

and notice of any determination by the inspector under paragraph
(b) shall be given to the individual who may appeal to the Appeal
Commissioners against that determination within 21 days of service
of the notice.

(9) In the case of a man and his wife living with him—
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(a) there may be for the purposes of this section only one resi-
dence or main residence for both so long as they are liv-
ing together and, where a notice under subsection (8)(a)
affects both the husband and his wife, it must be made
by both,

(b) if the one disposes of, or of his or her interest in, the dwell-
ing house or part of a dwelling house which is their only
or main residence to the other, or if it passes on death to
the other as legatee, the other’s period of ownership shall
begin with the beginning of the period of ownership of
the one making the disposal or from whom it passes on
death,

(c) if paragraph (b) applies but the dwelling house or part of a
dwelling house was not the only or main residence of
both throughout the period of ownership of the one mak-
ing the disposal, account shall be taken of any part of that
period during which it was the only or main residence of
the one as if it was also the only or main residence of the
other, and

(d) any notice under subsection (8)(b) which affects a residence
owned by the husband and a residence owned by the wife
shall be given to each and either may appeal under that
subsection.

(10) This section shall also apply in relation to a gain accruing
to a trustee on a disposal of settled property, being an asset within
subsection (2), where during the period of ownership of the trustee
the dwelling house or the part of a dwelling house mentioned in that
subsection has been the only or main residence of an individual
entitled to occupy it under the terms of the settlement, and in this
section as so applied—

(a) references to the individual shall be taken as references to
the trustee except in relation to the occupation of the
dwelling house or the part of a dwelling house, and

(b) the notice which may be given to the inspector under sub-
section (8)(a) shall be a joint notice by the trustee and
the person entitled to occupy the dwelling house or the
part of a dwelling house.

(11) (a) In this subsection, ‘‘dependent relative’’, in relation to an
individual, means a relative of the individual, or of the
wife or husband of the individual, who is incapacitated
by old age or infirmity from maintaining himself or her-
self, or the widowed father or widowed mother (whether
or not he or she is so incapacitated) of the individual or
of the wife or husband of the individual.

(b) Where as respects a gain accruing to an individual on the
disposal of, or of an interest in, a dwelling house or part
of a dwelling house which is, or has at any time in his
or her period of ownership been, the sole residence of a
dependent relative of the individual, provided rent-free
and without any other consideration, the individual so
claims, such relief shall be given in respect of it and of its
garden or grounds as would be given under this section
if the dwelling house (or part of the dwelling house) had
been the individual’s only or main residence in the period
of residence by the dependent relative, and shall be so



[1997.] Taxes Consolidation Act, 1997. [No. 39.]
Pt.19 S.604given in addition to any relief available under this section

apart from this subsection; but no more than one dwelling
house (or part of a dwelling house) may qualify for relief
as being the residence of a dependent relative of the
claimant at any one time.

(12) (a) In this subsection—

‘‘base date’’, in relation to an asset disposed of by an
individual, means the date of acquisition by the individual
of the asset or, if the asset was held by the individual on
the 6th day of April, 1974, that date;

‘‘base value’’, in relation to an asset disposed of by an
individual, means the amount or value of the consider-
ation, in money or money’s worth, given by the individual
or on his or her behalf wholly and exclusively for the
acquisition of the asset exclusive of the incidental costs
to the individual of the acquisition or, if the asset was
held by the individual on the 6th day of April, 1974, the
market value of the asset on that date;

‘‘current use value’’ and ‘‘development land’’ have the
same meanings respectively as in section 648.

(b) Where—

(i) a gain accrues to an individual on the disposal of or
of an interest in an asset which is development land,
and

(ii) apart from this subsection relief would be given under
this section in respect of the disposal of that asset
(being an asset within subsection (2) or (11)),

then, subject to paragraph (c), that relief shall be given
in respect of the gain (or where appropriate in respect of
a portion of the gain) only to the extent (if any) to which
such relief would be given if, in computing the chargeable
gain accruing on the disposal (notwithstanding that the
disposal was a disposal of development land), there were
excluded from the computation—

(I) the amount (if any) by which the base value of the
asset exceeds the current use value of the asset
on the base date,

(II) the amount by which the consideration for the
disposal of the asset exceeds the current use
value of the asset on the date of the disposal,

(III) if the asset was not held by the individual on the
6th day of April, 1974, such proportion (if any)
of the incidental costs to the individual of the
acquisition of the asset as would be referable to
the amount (if any) referred to in subparagraph
(I), and

(IV) such proportion of the incidental costs to the indi-
vidual of the disposal of the asset as would be
referable to the amount referred to in subpara-
graph (II).
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(c) Paragraph (b) shall not apply to a disposal made by an
individual in any year of assessment if the total consider-
ation in respect of all disposals made by that individual
in that year and to which that paragraph would otherwise
apply does not exceed £15,000.

(13) Apportionments of consideration shall be made wherever
required by this section and in particular where a person disposes of
a dwelling house only part of which is the person’s only or main
residence.

(14) This section shall not apply in relation to a gain if the acquis-
ition of or of the interest in the dwelling house or the part of the
dwelling house was made wholly or mainly for the purpose of realis-
ing a gain from the disposal of it, and shall not apply in relation to a
gain in so far as the gain is attributable to any expenditure which was
incurred after the beginning of the period of ownership and wholly or
mainly for the purpose of realising a gain from the disposal.

605.—(1) Where a person makes a disposal of or of an interest in
property situate in the State (in this section referred to as ‘‘the orig-
inal assets’’) to an authority possessing compulsory purchase powers
and claims and proves to the satisfaction of the Revenue Com-
missioners that—

(a) the disposal would not have been made but for—

(i) the exercise of those powers, or

(ii) the giving by the authority of formal notice of its
intention to exercise those powers,

(b) the whole of the consideration for the disposal and no more
is applied in acquiring other property situate in the State
or an interest in such other property (in this section
referred to as ‘‘the replacement assets’’), and

(c) the original assets and the replacement assets are within one,
and the same one, of the classes of assets specified in
subsection (5),

then, for the purposes of the Capital Gains Tax Acts, the disposal
shall not be treated as involving any disposal of the original assets
and the acquisition shall not be treated as involving any acquisition
of the replacement assets or any part of those assets, but the original
assets and the replacement assets shall be treated as the same assets
acquired as the original assets were acquired.

(2) In a case where subsection (1) would apply but for the fact
that an amount in excess of the amount or value of the consideration
for the disposal concerned is applied as described in paragraph (b)
of that subsection—

(a) the person making the disposal shall be treated for the pur-
poses of the Capital Gains Tax Acts as if, in consideration
of that excess, that person had acquired at the time of
the acquisition of the replacement assets a portion of
those assets which bears to the whole the same pro-
portion as the amount of the excess bears to the amount
or value of the consideration applied in acquiring the
replacement assets, and
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and to the original assets.

(3) In a case where subsection (1) would apply but for the fact
that part of the amount or value of the consideration for the disposal
concerned is not applied as described in paragraph (b) of that
subsection—

(a) the person making the disposal shall be treated for the pur-
poses of the Capital Gains Tax Acts as if, in consideration
of that part, that person had disposed of an interest in
the original assets, and

(b) subsection (1) shall apply to the remainder of those assets
and to the replacement assets.

(4) This section shall apply only if the acquisition of the replace-
ment assets takes place, or an unconditional contract for the acquis-
ition is entered into, in the period beginning 12 months before and
ending 3 years after the disposal of the original assets, or at such
earlier or later time as the Revenue Commissioners may by notice
in writing allow; but, where an unconditional contract for the acquis-
ition is so entered into, this section may be applied on a provisional
basis without ascertaining whether the replacement assets are
acquired in pursuance of the contract, and when that fact is ascer-
tained all necessary adjustments shall be made by making assess-
ments or by repayment or discharge of tax, and shall be so made
notwithstanding any limitation in the Capital Gains Tax Acts on the
time within which assessments may be made.

(5) The classes of assets referred to in subsection (1) shall be as
follows:

Class 1

Assets of a trade carried on by the person making the disposal
which consist of—

(a) plant or machinery;

(b) except where the trade is a trade of dealing in or developing
land, or of providing services for the occupier of land in
which the person carrying on the trade has an estate or
interest—

(i) any building or part of a building and any permanent
or semi-permanent structure in the nature of a build-
ing occupied (as well as used) only for the purposes
of the trade,

(ii) any land occupied (as well as used) only for the pur-
poses of the trade, provided that where the trade is
a trade of dealing in or developing land, but a profit
on the sale of any land held for the purposes of the
trade would not form part of the trading profits, the
trade shall be treated for the purposes of this subsec-
tion as if it were not a trade of dealing in or
developing land;

(c) goodwill.
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Class 2

Any land or buildings, not being land or buildings within Class 1, but
excluding a dwelling house or part of a dwelling house in relation to
which the person making the disposal would be entitled to claim
relief under section 604.

606.—(1) This section shall apply to an object, being any picture,
print, book, manuscript, sculpture, piece of jewellery or work of art
which—

(a) in the opinion of the Revenue Commissioners, after such
consultation (if any) as may seem to them to be necessary
with such person or body of persons as in their opinion
may be of assistance to them, has a market value of not
less than £25,000 at the date when the object is loaned to
a gallery or museum in the State, being a gallery or
museum approved of by the Revenue Commissioners for
the purposes of this section, and

(b) is the subject of or included in a display to which the public
is afforded reasonable access in the gallery or museum to
which it has been loaned for a period (in this section
referred to as ‘‘the qualifying period’’) of not less than 6
years from the date the object is so loaned.

(2) Where after the end of the qualifying period a disposal of an
object to which this section applies is made by the person who had
loaned the object in the circumstances described in subsection (1),
the disposal shall be treated for the purposes of the Capital Gains
Tax Acts as being made for such consideration as to secure that
neither a gain nor a loss accrues on the disposal.

607.—(1) The following shall not be chargeable assets—

(a) securities (including savings certificates) issued under the
authority of the Minister for Finance,

(b) stock issued by—

(i) a local authority, or

(ii) a harbour authority mentioned in the First Schedule
to the Harbours Act, 1946,

(c) land bonds issued under the Land Purchase Acts,

(d) debentures, debenture stock, certificates of charge or other
forms of security issued by the Electricity Supply Board,
Bord Gáis Éireann, Radio Telefı́s Éireann, ICC Bank plc,
Bord Telecom Éireann, Irish Telecommunications
Investments plc, Córas Iompair Éireann, ACC Bank plc,
Bord na Móna, Aerlı́nte Éireann, Teoranta, Aer Lingus,
Teoranta or Aer Rianta, Teoranta,

(e) securities issued by the Housing Finance Agency under
section 10 of the Housing Finance Agency Act, 1981,
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the Securitisation (Proceeds of Certain Mortgages) Act,
1995,

(g) securities issued in the State, with the approval of the Mini-
ster for Finance, by the European Community, the Euro-
pean Coal and Steel Community, the International Bank
for Reconstruction and Development, the European
Atomic Energy Community or the European Investment
Bank, and

(h) securities issued by An Post and guaranteed by the Minister
for Finance.

(2) (a) All futures contracts which—

(i) are unconditional contracts for the acquisition or dis-
posal of any of the instruments referred to in subsec-
tion (1) or any other instruments to which this
section applies by virtue of any other enactment
(whenever enacted), and

(ii) require delivery of the instruments in respect of which
the contracts are made,

shall not be chargeable assets.

(b) The requirement in paragraph (a) that the instrument be
delivered shall be treated as satisfied where a person who
has entered into a futures contract dealt in or quoted on a
futures exchange or stock exchange closes out the futures
contract by entering into another futures contract, so
dealt in or quoted, with obligations which are reciprocal
to those of the contract so closed out and are thereafter
settled in respect of both futures contracts by means (if
any) of a single cash payment or receipt.

608.—(1) (a) In this subsection, ‘‘financial futures’’ and ‘‘traded
options’’ mean respectively financial futures and
traded options for the time being dealt in or quoted
on any futures exchange or any stock exchange,
whether or not that exchange is situated in the
State.

(b) For the purposes of subsection (2), a contract
entered into in the course of dealing in financial
futures or traded options shall be regarded as an
investment.

(2) A gain shall not be a chargeable gain if accruing to a person
from the person’s disposal of investments held by that person as part
of a fund approved under section 774, 784(4) or 785(5).

(3) Where part only of a fund is approved under a section referred
to in subsection (2), the gain shall be exempt from being a chargeable
gain to the same extent only as income derived from the assets would
be exempt under that section.

(4) For the purposes of this section, the fund set up under section
6A of the Oireachtas (Allowances to Members) Act, 1938 (inserted
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by the Oireachtas (Allowances to Members) and Ministerial and Par-
liamentary Offices (Amendment) Act, 1960), shall be deemed to be
a fund approved under section 774.

609.—(1) Subject to subsection (2), a gain shall not be a charge-
able gain if it accrues to a charity and is applicable and applied for
charitable purposes.

(2) Where property held on charitable trusts ceases to be subject
to charitable trusts—

(a) the trustees shall be treated as if they had disposed of and
immediately reacquired the property for a consideration
equal to its market value, any gain on the disposal being
treated as not accruing to a charity, and

(b) if and in so far as any of that property represents directly
or indirectly the consideration for the disposal of assets
by the trustees, any gain accruing on that disposal shall
be treated as not having accrued to a charity,

and an assessment to capital gains tax chargeable by virtue of para-
graph (b) may be made at any time not more than 10 years after the
end of the year of assessment in which the property ceases to be
subject to charitable trusts.

610.—(1) A gain shall not be a chargeable gain if it accrues to a
body specified in Part 1 of Schedule 15.

(2) A gain shall not be a chargeable gain if it accrues to a body
specified in Part 2 of Schedule 15 in respect of a disposal by that
body of an asset to the Interim Board established under the Milk
(Regulation of Supply) (Establishment of Interim Board) Order,
1994 (S.I. No. 408 of 1994).

611.—(1) (a) Where a disposal of an asset is made otherwise than
under a bargain at arm’s length—

(i) to the State,

(ii) to a charity, or

(iii) to any of the bodies within section 28(3) of the
Finance Act, 1931,

section 547 shall not apply but, if the disposal is for
no consideration or for a consideration not
exceeding the sums which would be allowable as
a deduction under sections 552 and 828(4) for the
purposes of computing a chargeable gain, then—

(I) the disposal and acquisition shall be treated
for the purposes of the Capital Gains Tax
Acts as being made for such consideration as
to secure that neither a gain nor a loss
accrues on the disposal, and
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ragraph (ii) or (iii) and the asset is later dis-
posed of by that person in such circum-
stances that if a gain accrued on the later
disposal it would be a chargeable gain, the
capital gains tax which would have been
chargeable in respect of the gain accruing on
the earlier disposal if section 547 had applied
in relation to it shall be assessed and charged
on the person making the later disposal in
addition to any capital gains tax chargeable
in respect of the gain accruing to that person
on the later disposal.

(b) Where relief was given under this subsection in
respect of a disposal to a person of an asset, being
a disposal made before the 20th day of December,
1978, and there is a later disposal of the asset by
the person on or after that date, paragraph (a)(II)
shall apply as if the first-mentioned disposal were
the earlier disposal referred to in that paragraph.

(c) An assessment to give effect to paragraph (a)(II)
shall not be out of time if made within 10 years
after the end of the year of assessment in which the
asset concerned is disposed of by the person making
the later disposal.

(d) For the purposes of paragraph (a)(II), the amount
of the capital gains tax which would have been
chargeable in respect of the gain accruing on the
earlier disposal shall be the amount of tax which
would not have been chargeable but for that gain.

(2) Where under section 576(1) or 577(3) any assets or parts of any
assets forming part of settled property are deemed to be disposed of
and reacquired by the trustee, and—

(a) where the assets deemed to be disposed of under section
576(1) are reacquired on behalf of the State, a charity or
a body within section 28(3) of the Finance Act, 1931, or

(b) the assets which or parts of which are deemed to be dis-
posed of and reacquired under section 577(3) are held for
the purposes of the State, a charity or a body within
section 28(3) of the Finance Act, 1931,

then, if no consideration is received by any person for or in connec-
tion with any transaction by virtue of which the State, the charity or
other body becomes so entitled or the assets are so held, the disposal
and acquisition of the assets to which the State, the charity or other
body becomes so entitled or of the assets which are held as men-
tioned in paragraph (b) shall be treated for the purposes of Capital
Gains Tax Acts as made for such consideration as to secure that
neither a gain nor a loss accrues on the disposal.

612.—For the purposes of the Capital Gains Tax Acts, an amount
by means of capital sum or premium provided under the European
Communities (Retirement of Farmers) Regulations, 1974 (S.I. No.
116 of 1974), whether or not an annuity is granted in place of such
capital sum or premium, shall not be deemed to form part of the
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consideration for the disposal in relation to which such capital sum
or premium is provided.

613.—(1) The following shall not be chargeable gains—

(a) any bonus payable under an instalment saving scheme
within the meaning of section 53 of the Finance Act,
1970;

(b) any prize under section 22 of the Finance (Miscellaneous
Provisions) Act, 1956;

(c) any sum obtained by means of compensation or damages for
any wrong or injury suffered by an individual in his or
her person or in his or her profession.

(2) Winnings from betting (including pool betting), lotteries,
sweepstakes or games with prizes shall not be chargeable gains, and
rights to winnings obtained by participating in any pool betting, lot-
tery, sweepstake or game with prizes shall not be chargeable assets.

(3) No chargeable gain shall accrue on the disposal of a right to
or to any part of—

(a) any allowance, annuity or capital sum payable out of any
superannuation fund, or under any superannuation
scheme, established solely or mainly for persons
employed in a profession, trade, undertaking or employ-
ment, and their dependants,

(b) an annuity granted otherwise than under a contract for a
deferred annuity by a company as part of its business of
granting annuities on human life, whether or not includ-
ing instalments of capital, or

(c) annual payments due under a covenant made by any person
and not secured on any property.

(4) (a) No chargeable gain shall accrue on the disposal of an
interest created by or arising under a settlement
(including in particular an annuity or life interest and the
reversion to an annuity or life interest)—

(i) by the person for whose benefit the interest was
created by the terms of the settlement, or

(ii) by any other person except one who acquired, or
derives that person’s title from one who acquired,
the interest for a consideration in money or money’s
worth, other than consideration consisting of another
interest under the settlement.

(b) Subject to paragraph (a), where a person who has
acquired an interest in settled property (including in par-
ticular the reversion to an annuity or life interest)
becomes as the holder of that interest absolutely entitled
as against the trustee to any settled property, the person
shall be treated as disposing of the interest in consider-
ation of obtaining that settled property, but without
prejudice to any gain accruing to the trustee on the dis-
posal of that property deemed to be effected by the
trustee under section 576(1).
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Companies’ Chargeable Gains

CHAPTER 1

General

614.—(1) In this section, ‘‘capital distribution’’ has the same mean-
ing as in section 583.

(2) This section shall apply where a person connected with a com-
pany resident in the State receives or becomes entitled to receive in
respect of shares in the company any capital distribution from the
company, other than a capital distribution representing a reduction
of capital, and—

(a) the capital so distributed derives from the disposal after the
5th day of April, 1976, of assets in respect of which a
chargeable gain accrues to the company, or

(b) the distribution constitutes such a disposal of assets.

(3) Where the corporation tax assessed on the company for the
accounting period in which the chargeable gain accrues included any
amount in respect of chargeable gains, and any of the tax assessed
on the company for that period is not paid within 6 months from the
date when it becomes payable by the company, the person referred
to in subsection (2) may by an assessment made within 2 years from
that date be assessed and charged (in the name of the company) to
an amount of that corporation tax—

(a) not exceeding the amount or value of the capital distribution
which that person has received or became entitled to
receive, and

(b) not exceeding a proportion equal to that person’s share of
the capital distribution made by the company of corpor-
ation tax on the amount and at the rate charged in respect
of that gain in the assessment in which that tax was
charged.

(4) A person paying any amount of tax under this section shall be
entitled to recover a sum equal to that amount from the company.

(5) This section is without prejudice to any liability of the person
receiving or becoming entitled to receive the capital distribution in
respect of a chargeable gain accruing to such person by reference to
the capital distribution as constituting a disposal of an interest in
shares in the company.

615.—(1) In this section—

‘‘scheme of reconstruction or amalgamation’’ means a scheme for the
reconstruction of any company or companies or the amalgamation of
any 2 or more companies;

‘‘trading stock’’ has the same meaning as in section 89.

(2) Subject to this section, where—
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(a) any scheme of reconstruction or amalgamation involves the
transfer of the whole or part of a company’s business to
another company,

(b) at the time of the transfer both companies are resident in
the State, and

(c) the first-mentioned company receives no part of the con-
sideration for the transfer (otherwise than by the other
company taking over the whole or part of the liabilities
of the business),

then, in so far as relates to corporation tax on chargeable gains, the
2 companies shall be treated as if any assets included in the transfer
were acquired by the one company from the other company for a
consideration of such amount as would secure that on the disposal
by means of the transfer neither a gain nor a loss would accrue to
the company making the disposal, and for the purposes of section
556 the acquiring company shall be treated as if the respective
acquisitions of the assets by the other company had been the acquir-
ing company’s acquisition of the assets.

(3) This section shall not apply in relation to an asset which until
the transfer formed part of trading stock of a trade carried on by the
company making the disposal, or in relation to an asset which is
acquired as trading stock for the purposes of a trade carried on by
the company acquiring the asset.

616.—(1) For the purposes of this section and of the following
sections of this Part—

(a) references to a company shall, subject to section 621(1),
apply only to a company, as limited by subsection (2),
which is resident in the State;

(b) a principal company and all its 75 per cent subsidiaries shall
form a group, and where a principal company is a mem-
ber of a group as being itself a 75 per cent subsidiary that
group shall comprise all its 75 per cent subsidiaries;

(c) ‘‘principal company’’ means a company of which another
company is a 75 per cent subsidiary;

(d) in applying the definition of ‘‘75 per cent subsidiary’’ in
section 9, any share capital of a registered industrial and
provident society shall be treated as ordinary share
capital;

(e) ‘‘group’’ and ‘‘subsidiary’’ shall be construed with any neces-
sary modifications where applied to a company incorpor-
ated under the law of a country outside the State.

(2) For the purposes of this section and of the following sections
of this Part, references to a company shall apply only to—

(a) a company within the meaning of the Companies Act, 1963,

(b) a company constituted under any other Act or a charter or
letters patent or (although resident in the State) formed
under the law of a country or territory outside the State,
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within the meaning of section 698, and

(d) a building society incorporated or deemed by virtue of
section 124(2) of the Building Societies Act, 1989, to be
incorporated under that Act.

(3) For the purposes of this section and of the following sections
of this Part, a group shall remain the same group so long as the same
company remains the principal company of the group and, if at any
time the principal company of a group becomes a 75 per cent subsidi-
ary of another company, the group of which it was the principal com-
pany before that time shall be regarded as the same as the group of
which that other company is the principal company or a 75 per cent
subsidiary, and the question whether or not a company has ceased
to be a member of a group shall be determined accordingly.

(4) For the purposes of this section and of the following sections
of this Part, the passing of a resolution or the making of an order or
any other act for the winding up of a company shall not be regarded
as the occasion of that company or of any 75 per cent subsidiary of
that company ceasing to be a member of a group of companies.

(5) (a) The following sections of this Part, except in so far as they
relate to the recovery of tax, shall also apply in relation
to bodies from time to time established by or under any
enactment for the carrying on of any industry or part of
an industry, or of any undertaking, under national owner-
ship or control as if—

(i) such bodies were companies within the meaning of
those sections,

(ii) any such bodies charged with related functions and
subsidiaries of any of them formed a group, and

(iii) any 2 or more such bodies charged at different times
with the same or related functions were members of
a group.

(b) Paragraph (a) shall apply subject to any enactment by vir-
tue of which property, rights, liabilities or activities of one
such body mentioned in that paragraph are to be treated
for corporation tax as those of another such body.

(6) For the purposes of this Part—

(a) section 557 and all other provisions for apportioning on a
part disposal expenditure which is deductible in comput-
ing a gain shall be operated before the operation of and
without regard to—

(i) section 617(1), and

(ii) any other enactment making an adjustment to secure
that neither a gain nor a loss occurs on a disposal;

(b) section 589 shall not apply where the transfer is a disposal
to which section 617(1) applies.
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617.—(1) Notwithstanding any provision in the Capital Gains Tax
Acts fixing the amount of the consideration deemed to be received
on a disposal or given on an acquisition, where a member of a group
of companies disposes of an asset to another member of the group,
both members shall, except where provided by subsections (2) and
(3), be treated, in so far as relates to corporation tax on chargeable
gains, as if the asset acquired by the member to whom the disposal
is made were acquired for a consideration of such amount as would
secure that on the other member’s disposal neither a gain nor a loss
would accrue to that other member; but, where it is assumed for any
purpose that a member of a group of companies has sold or acquired
an asset, it shall be assumed also that it was not a sale to or acquis-
ition from another member of the group.

(2) Subsection (1) shall not apply where the disposal is—

(a) a disposal of a debt from a member of a group of companies
effected by satisfying the debt or part of it, or

(b) a disposal of redeemable shares in a company on the
occasion of their redemption,

and the reference in that subsection to a member of a group of com-
panies disposing of an asset shall not apply to anything which under
section 583 is to be treated as a disposal of an interest in shares in a
company in consideration for a capital distribution (within the mean-
ing of that section) from that company, whether or not involving a
reduction of capital.

(3) For the purposes of subsection (1), in so far as the consider-
ation for the disposal consists of money or money’s worth by means
of compensation for any kind of damage or injury to assets, or for
the destruction or dissipation of assets or for anything which
depreciates or might depreciate an asset, the disposal shall be treated
as being to the person who, whether as an insurer or otherwise, ulti-
mately bears the burden of furnishing that consideration.

618.—(1) Where a member of a group of companies acquires an
asset as trading stock from another member of the group and the
asset did not form part of the trading stock of any trade carried on
by the other member, the member acquiring the asset shall be treated
for the purposes of section 596 as having acquired the asset otherwise
than as trading stock and immediately appropriated it for the pur-
poses of the trade as trading stock.

(2) Where a member of a group of companies disposes of an asset
to another member of the group and the asset formed part of the
trading stock of a trade carried on by the member disposing of the
asset but is acquired by the other member otherwise than as trading
stock of a trade carried on by that other member, the member dis-
posing of the asset shall be treated for the purposes of section 596 as
having immediately before the disposal appropriated the asset for
some purpose other than the purpose of use as trading stock.

619.—(1) Where a company which is or has been a member of a
group of companies disposes of an asset which it acquired from
another member of the group at a time when both were members of
the group, section 555 shall apply in relation to any capital allowances
made to the other member (in so far as not taken into account in
relation to a disposal of the asset by that other member), and so on
as respects previous transfers of the asset between members of the
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which an asset is deemed under section 617(1) to be acquired.

(2) (a) Section 556 shall apply in relation to a disposal of an asset
by a company which is or has been a member of a group
of companies, and which acquired the asset from another
member of the group at a time when both were members
of the group, as if all members of the group for the time
being were the same person, and as if the acquisition or
provision of the asset by the group, so taken as a single
person, had been the acquisition or provision of the asset
by the member disposing of the asset.

(b) Notwithstanding paragraph (a), where at any time after
the asset was acquired or provided by the group so taken
as a single person and before the 24th day of April, 1992,
there was an acquisition (in this paragraph referred to as
‘‘the later acquisition’’) of the asset by a member of the
group from another member of the group as a result of a
relevant disposal (within the meaning of section 648), this
subsection shall apply as if the reference in paragraph (a)
to the acquisition or provision of the asset by the group
were a reference to the later acquisition or, where there
was more than one, the last such acquisition.

620.—For the purposes of section 597, all the trades carried on by
members of a group of companies shall be treated as a single trade
(except in a case of one member of the group acquiring, or acquiring
the interest in, the new assets from another member or disposing of,
or disposing of the interest in, the old assets to another member).

621.—(1) For the purposes of this section—

‘‘securities’’ includes any loan stock or similar security whether
secured or unsecured;

references to the disposal of assets include references to any method
by which one company which is a member of a group appropriates
the goodwill of another member of the group;

a ‘‘group of companies’’ may consist of companies some or all of
which are not resident in the State.

(2) References in this section to the disposal of shares or securities
include references to the occasion of the making of a claim under
section 538(2) that the value of shares or securities has become negli-
gible, and references to a person making a disposal shall be construed
accordingly.

(3) This section shall apply as respects a disposal of shares in or
securities of a company (in this section referred to as an ‘‘ultimate
disposal’’) if the value of the shares or securities has been materially
reduced by a depreciatory transaction effected on or after the 6th
day of April, 1974, and for this purpose ‘‘depreciatory transaction’’
means—

(a) any disposal of assets at other than market value by one
member of a group of companies to another, or

(b) any other transaction satisfying the conditions of subsection
(4);
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but a transaction shall not be treated as a depreciatory transaction
to the extent that it consists of a payment which is required to be or
has been taken into account, for the purposes of corporation tax on
chargeable gains, in computing a chargeable gain or allowable loss
accruing to the person making the ultimate disposal.

(4) The conditions referred to in subsection (3)(b) are—

(a) that the company, the shares in which or securities of which
are the subject of the ultimate disposal, or any 75 per
cent subsidiary of that company, was a party to the trans-
action, and

(b) that the parties to the transaction were or included 2 or
more companies which at the time of the transaction were
members of the same group of companies.

(5) Without prejudice to the generality of subsection (3), the can-
cellation of any shares in or securities of one member of a group of
companies under section 72 of the Companies Act, 1963, shall, to
the extent that immediately before the cancellation those shares or
securities were the property of another member of the group, be
taken to be a transaction fulfilling the conditions in subsection (4).

(6) Where the person making the ultimate disposal is or has at any
time been a member of the group of companies referred to in subsec-
tion (3) or (4), any allowable loss accruing on the disposal shall be
reduced to such extent as appears to the inspector, or on appeal the
Appeal Commissioners, or on a rehearing by a judge of the Circuit
Court, that judge, to be just and reasonable having regard to the
depreciatory transaction; but, if the person making the ultimate dis-
posal is not a member of that group when disposing of the shares or
securities, no reduction of the loss shall be made by reference to a
depreciatory transaction which took place when that person was not
a member of that group.

(7) The inspector, the Appeal Commissioners or the judge of the
Circuit Court shall make the decision under subsection (6) on the
basis that the allowable loss ought not to reflect any diminution in
the value of the company’s assets attributable to a depreciatory
transaction, but allowance may be made for any other transaction on
or after the 6th day of April, 1974, which has enhanced the value of
the company’s assets and depreciated the value of the assets of any
other member of the group.

(8) (a) Where under subsection (6) a reduction is made in an
allowable loss, any chargeable gain accruing on a disposal
of the shares in or securities of any other company which
was a party to the depreciatory transaction by reference
to which the reduction was made, being a disposal not
later than 10 years after the depreciatory transaction,
shall be reduced to such extent as appears to the inspec-
tor, or on appeal to the Appeal Commissioners, or on a
rehearing by a judge of the Circuit Court, that judge, to
be just and reasonable having regard to the effect of the
depreciatory transaction on the value of those shares or
securities at the time of their disposal.

(b) Notwithstanding paragraph (a), the total amount of any
one or more reductions in chargeable gains made by ref-
erence to a depreciatory transaction shall not exceed the
amount of the reductions in allowable losses made by ref-
erence to that depreciatory transaction.
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repayment of tax or otherwise, as are required to give
effect to this subsection may be made at any time.

622.—(1) This section shall apply where one company (in this
section referred to as ‘‘the first company’’) has a holding in another
company (in this section referred to as ‘‘the second company’’) and
the following conditions are fulfilled—

(a) that the holding amounts to, or is an ingredient in a holding
amounting to, 10 per cent of all holdings of the same class
in the second company,

(b) that the first company is not a dealing company in relation
to the holding,

(c) that a distribution is or has been made on or after the 6th
day of April, 1974, to the first company in respect of the
holding, and

(d) that the effect of the distribution is that the value of the
holding is or has been materially reduced.

(2) (a) Where this section applies in relation to a holding, section
621 shall apply in relation to any disposal of any shares
or securities comprised in the holding, whether the dis-
posal is by the first company or by any other company to
which the holding is transferred by a transfer to which
section 617 applies, as if the distribution were a deprecia-
tory transaction and, if the companies concerned are not
members of a group of companies, as if they were.

(b) Notwithstanding paragraph (a), the distribution shall not
be treated as a depreciatory transaction to the extent that
it consists of a payment which is required to be or has
been taken into account, for the purposes of corporation
tax on chargeable gains, in computing a chargeable gain
or allowable loss accruing to the person making the ulti-
mate disposal.

(3) This section shall be construed together with section 621.

(4) For the purposes of this section, a company shall be a dealing
company in relation to a holding if a profit on the sale of the holding
would be taken into account in computing the company’s trading
profits.

(5) References in this section to a holding in a company are refer-
ences to a holding of shares or securities by virtue of which the
holder may receive distributions made by the company, but so that—

(a) a company’s holdings of different classes in another com-
pany shall be treated as separate holdings, and

(b) holdings of shares or securities which differ in the entitle-
ments or obligations they confer or impose shall be
regarded as holdings of different classes.

(6) For the purposes of subsection (1)—
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(a) all a company’s holdings of the same class in another com-
pany shall be treated as ingredients constituting a single
holding, and

(b) a company’s holding of a particular class shall be treated as
an ingredient in a holding amounting to 10 per cent of all
holdings of that class if the aggregate of that holding and
other holdings of that class held by connected persons
amounts to 10 per cent of all holdings of that class.

623.—(1) For the purposes of this section—

(a) 2 or more companies shall be associated companies if by
themselves they would form a group of companies;

(b) a chargeable gain shall be deferred on a replacement of
business assets if, by one or more claims under section
597, a chargeable gain on the disposal of those assets is
treated as not accruing until the new assets within the
meaning of that section cease to be used for the purpose
of a trade carried on by the company making the claim;

(c) an asset acquired by the chargeable company shall be
treated as the same as an asset owned at a later time by
that company or an associated company if the value of
the second asset is derived in whole or in part from the
first asset, and in particular where the second asset is a
freehold, and the first asset was a leasehold and the lessee
has acquired the reversion;

(d) references to a company ceasing to be a member of a group
of companies shall not apply to cases where a company
ceases to be a member of a group by being wound up or
dissolved or in consequence of another member of the
group being wound up or dissolved where the winding up
or dissolution of the member or the other member, as the
case may be, is for bona fide commercial reasons and is
not part of a scheme or arrangement the main purpose
or one of the main purposes of which is the avoidance of
tax.

(2) Where a company (in this section referred to as ‘‘the charge-
able company’’) ceases to be a member of a group of companies, this
section shall apply as respects any asset which the chargeable com-
pany acquired from another company which was at the time of
acquisition a member of that group of companies, but only if the
time of acquisition fell within the period of 10 years ending with the
time when the company ceases to be a member of the group.

(3) (a) Where 2 or more associated companies (in this subsection
referred to as ‘‘the associated companies’’) cease to be
members of a group at the same time—

(i) subsection (2) shall not apply as respects an acquis-
ition by one from another of the associated compan-
ies, and

(ii) where—

(I) a dividend has been paid or a distribution has
been made by one of the associated companies
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(II) the dividend so paid or the distribution so made
has been paid or made, as the case may be,
wholly or partly out of profits which derive from
the disposal of any asset by one to another of
the associated companies,

the amount of the dividend paid or the amount or
value of the distribution made, to the extent that it
is paid or made, as the case may be, out of those
profits, shall be deemed for the purposes of the Capi-
tal Gains Tax Acts to be consideration (in addition
to any other consideration) received by the member
of the group or former member of the group in
respect of a disposal, being a disposal which gave rise
to or was caused by the associated companies ceasing
to be members of the group.

(b) Paragraph (a)(ii) shall not apply to a distribution other
than a dividend where a company ceases to be a member
of a group of companies before the 23rd day of April,
1996.

(4) If when the chargeable company ceases to be a member of the
group the chargeable company, or an associated company also leav-
ing the group, owns otherwise than as trading stock—

(a) the asset referred to in subsection (2), or

(b) property on the acquisition of which a chargeable gain in
relation to the asset has been deferred on a replacement
of business assets,

the chargeable company shall be treated for the purposes of the
Capital Gains Tax Acts as if immediately after its acquisition of the
asset it had sold and immediately reacquired the asset at market
value at that time.

(5) Where any of the corporation tax assessed on a company in
consequence of this section is not paid within 6 months from the date
when it becomes payable, then—

(a) a company which on that date, or immediately after the
chargeable company ceased to be a member of the group,
was the principal company of the group, and

(b) a company which owned the asset on that date or when the
chargeable company ceased to a member of the group,

may, at any time within 2 years from the time when the tax became
payable, be assessed and charged (in the name of the chargeable
company) to all or any part of that tax, and a company paying any
amount of tax under this subsection shall be entitled to recover a
sum of that amount from the chargeable company.

(6) Notwithstanding any limitation on the time for making assess-
ments, an assessment to corporation tax chargeable in consequence
of this section may be made at any time within 10 years from the
time when the chargeable company ceased to be a member of the
group, and where under this section the chargeable company is to
be treated as having disposed of and reacquired an asset, all such
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recomputations of liability in respect of other disposals, and all such
adjustments of tax, whether by means of assessment or by means of
discharge or repayment of tax, as may be required in consequence
of this section shall be made.

624.—(1) Section 623 shall not apply in a case where—

(a) as part of a merger a company (in this section referred to
as ‘‘company A’’) ceases to be a member of a group of
companies (in this section referred to as ‘‘the A group’’),
and

(b) it is shown that the merger was carried out for bona fide
commercial reasons and that the avoidance of liability to
tax was not the main or one of the main purposes of the
merger.

(2) In this section, ‘‘merger’’ means an arrangement (including a
series of arrangements)—

(a) whereby one or more companies (in this section referred to
as ‘‘the acquiring company’’ or, as the case may be, ‘‘the
acquiring companies’’) none of which is a member of the
A group acquires or acquire, otherwise than with a view
to their disposal, one or more interests in the whole or
part of the business which, before the arrangement took
effect, was carried on by company A,

(b) whereby one or more members of the A group acquires or
acquire, otherwise than with a view to their disposal, one
or more interests in the whole or part of the business or
each of the businesses which, before the arrangement
took effect, was carried on either by the acquiring com-
pany or acquiring companies or by a company at least 90
per cent of the ordinary share capital of which was then
beneficially owned by 2 or more of the acquiring compan-
ies, and

(c) in respect of which the conditions in subsection (4) are
fulfilled.

(3) For the purposes of subsection (2), a member of a group of
companies shall be treated as carrying on as one business the activi-
ties of that group.

(4) The conditions referred to in subsection (2)(c) are—

(a) that not less than 25 per cent by value of each of the
interests acquired as mentioned in paragraphs (a) and (b)
of subsection (2) consists of a holding of ordinary share
capital, and the remainder of the interest or, as the case
may be, of each of the interests acquired as mentioned in
paragraph (b) of that subsection consists of a holding of
share capital (of any description) or debentures or both,

(b) that the value or, as the case may be, the aggregate value of
the interest or interests acquired as mentioned in subsec-
tion (2)(a) is substantially the same as the value or, as the
case may be, the aggregate value of the interest or
interests acquired as mentioned in subsection (2)(b), and
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interests acquired by the acquiring company or acquiring
companies as mentioned in subsection (2)(a), dis-
regarding any part of that consideration which is small by
comparison with the total, either consists of, or is applied
in the acquisition of, or consists partly of and as to the
balance is applied in the acquisition of, the interest or
interests acquired by members of the A group as men-
tioned in subsection (2)(b),

and for the purposes of this subsection the value of an interest shall
be determined as at the date of its acquisition.

(5) Notwithstanding section 616(1)(a), references in this section to
a company shall include references to a company resident outside
the State.

625.—(1) (a) This section shall apply if a company (in this section
referred to as ‘‘the subsidiary’’) ceases to be a mem-
ber of a group of companies, and on an earlier
occasion shares in the subsidiary were disposed of
by another company (in this section referred to as
‘‘the chargeable company’’) which was then a mem-
ber of that group in the course of an amalgamation
or reconstruction in the group, but only if that earl-
ier occasion fell within the period of 10 years ending
on the date on which the subsidiary ceases to be a
member of the group.

(b) References in this section to a company ceasing to
be a member of a group of companies shall not
apply to cases where a company ceases to be a
member of a group by being wound up or dissolved
or in consequence of another member of the group
being wound up or dissolved.

(2) The chargeable company shall be treated for the purposes of
the Capital Gains Tax Acts as if immediately before the earlier
occasion it had sold and immediately reacquired the shares referred
to in subsection (1)(a) at market value at that time.

(3) Where before the subsidiary ceases to be a member of the
group the chargeable company has ceased to exist, or a resolution
has been passed, or an order made, for the winding up of the com-
pany, or any other act has been done for the like purpose, any cor-
poration tax to which, if the chargeable company had continued in
existence, it would have been chargeable in consequence of this
section may be assessed and charged (in the name of the chargeable
company) on the company which is, at the time when the subsidiary
ceases to be a member of the group, the principal company of the
group.

(4) Where any of the corporation tax assessed on a company in
consequence of this section, or in pursuance of subsection (3), is not
paid within 6 months from the date when it becomes payable, then—

(a) a company which is on that date, or was on the earlier
occasion, the principal company of the group, and

(b) any company taking an interest in the subsidiary as part of
the amalgamation or reconstruction in the group,

869

Shares in subsidiary
member of group.

[CTA76 s137]



[No. 39.] Taxes Consolidation Act, 1997. [1997.]
Pt.20 S.625

Tax on company
recoverable from
other members of
group.

[CTA76 s134]

870

may at any time within 2 years from the time when the tax became
payable, be assessed and charged (in the name of the chargeable
company) to all or any part of that tax, and a company paying any
amount of tax under this subsection shall be entitled to recover a
sum of that amount from the chargeable company or, as the case
may be, from the company assessed under subsection (3).

(5) Notwithstanding any limitation on the time for making assess-
ments, an assessment to corporation tax chargeable in consequence
of this section may be made at any time within 10 years from the
time when the subsidiary ceased to be a member of the group and,
in relation to any disposal of the property after the earlier occasion,
there shall be made all such adjustments of tax, whether by means
of assessment or by means of discharge or repayment of tax, as may
be required in consequence of this section.

(6) For the purposes of this section, there shall be a disposal of
shares in the course of an amalgamation or reconstruction in a group
of companies if—

(a) section 586 or 587 applies to shares in a company so as to
equate them with shares in or debentures of another com-
pany, and

(b) the companies are members of the same group, or become
members of the same group as a result of the amalgama-
tion or reconstruction.

(7) Where by virtue of section 587 shares are to be treated as can-
celled and replaced by a new issue, references in this section to a
disposal of shares include references to the occasion of the shares
being so treated.

626.—(1) Where at any time a chargeable gain accrues to a com-
pany which at that time is a member of a group of companies and
any of the corporation tax assessed on the company for the account-
ing period in which the chargeable gain accrues is not paid within 6
months from the date when it becomes payable by the company,
then, if the tax so assessed included any amount in respect of charge-
able gains—

(a) a company which at the time when the gain accrued was the
principal company of the group, and

(b) any other company which in any part of the period of 2
years ending with that time was a member of that group
of companies and owned the asset disposed of or any part
of it or, where the asset is an interest or right in or over
another asset, owned either asset or any part of either
asset,

may at any time within 2 years from the time when the tax became
payable be assessed and charged (in the name of the company to
whom the chargeable gain accrued) to an amount of that corporation
tax not exceeding corporation tax on the amount and at the rate
charged in respect of that gain in the assessment on the company to
which the chargeable gain accrued.

(2) A company paying any amount of tax under subsection (1)
shall be entitled to recover a sum of that amount—

(a) from the company to which the chargeable gain accrued, or
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company of the group at the time when the chargeable
gain accrued, from that principal company,

and a company paying any amount under paragraph (b) shall be
entitled to recover a sum of that amount from the company to which
the chargeable gain accrued and, in so far as it is not so recovered,
to recover from any company which is for the time being a member
of the group and which has while a member of the group owned the
asset disposed of or any part of that asset (or, where that asset is an
interest or right in or over another asset, owned either asset or any
part of either asset) such proportion of the amount unrecovered as
is just having regard to the value of the asset at the time when the
asset, or an interest or right in or over that asset, was disposed of by
that company.

CHAPTER 2

Provisions where companies cease to be resident in the State

627.—(1) (a) In this section and in section 628—

‘‘designated area’’, ‘‘exploration or exploitation
activities’’ and ‘‘exploration or exploitation rights’’
have the same meanings respectively as in section
13;

‘‘exploration or exploitation assets’’ means assets
used or intended for use in connection with explor-
ation or exploitation activities carried on in the State
or in a designated area;

‘‘market value’’ shall be construed in accordance
with section 548;

‘‘the new assets’’ and ‘‘the old assets’’ have the
meanings respectively assigned to them by section
597.

(b) For the purposes of this section and section 628, a
company shall not be regarded as ceasing to be resi-
dent in the State by reason only that it ceases to
exist.

(2) (a) In this subsection—

‘‘control’’ shall be construed in accordance with subsec-
tions (2) to (6) of section 432 as if in subsection (6) of that
section for ‘‘5 or fewer participators’’ there were substi-
tuted ‘‘persons resident in a relevant territory’’;

‘‘excluded company’’ means a company of which not less
than 90 per cent of its issued share capital is held by a
foreign company or foreign companies, or by a person
or persons directly or indirectly controlled by a foreign
company or foreign companies;

‘‘foreign company’’ means a company which—

(i) is not resident in the State,

(ii) is under the control of a person or persons resident
in a relevant territory, and

(iii) is not under the control of a person or persons resi-
dent in the State;

‘‘relevant territory’’ means—
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(i) the United States of America, or

(ii) a territory with the government of which arrange-
ments having the force of law by virtue of section 826
have been made.

(b) Subject to paragraph (c), this section and section 628 shall
apply to a company (in this section referred to as a ‘‘rel-
evant company’’) if at any time (in this section and in
section 628 referred to as ‘‘the relevant time’’) on or after
the 21st day of April, 1997, the company ceases to be
resident in the State.

(c) This section and section 628 shall not apply to a company
which is an excluded company.

(3) A relevant company shall be deemed for the purposes of the
Capital Gains Tax Acts—

(a) to have disposed of all its assets, other than assets excepted
from this subsection by subsection (5), immediately
before the relevant time, and

(b) to have immediately reacquired them,

at the market value of the assets at that time.

(4) Section 597 shall not apply where a relevant company—

(a) has disposed of the old assets, or of its interest in those
assets, before the relevant time, and

(b) acquires the new assets, or its interest in those assets, after
the relevant time,

unless the new assets are excepted from this subsection by subsection
(5).

(5) Where at any time after the relevant time a relevant company
carries on a trade in the State through a branch or agency—

(a) any assets which, immediately after the relevant time, are
situated in the State and are used in or for the purposes
of the trade, or are used or held for the purposes of the
branch or agency, shall be excepted from subsection (3),
and

(b) any new assets which, after that time, are so situated and are
so used or so held shall be excepted from subsection (4),

and references in this subsection to assets situated in the State
include references to exploration or exploitation assets and to
exploration or exploitation rights.

628.—(1) (a) In this section—

‘‘deemed disposal’’ means a disposal which by virtue
of section 627(3) is deemed to have been made;

‘‘foreign assets’’ of a company means any assets of
the company which immediately after the relevant
time are situated outside the State and are used in
or for the purposes of a trade carried on by the com-
pany outside the State.
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per cent subsidiary of another company if and so long as
not less than 75 per cent of its ordinary share capital
(within the meaning of section 2) is owned directly by
that other company.

(2) Where—

(a) immediately after the relevant time a company (in this
section referred to as ‘‘the company’’) to which this
section applies by virtue of section 627 is a 75 per cent
subsidiary of another company (in this section referred
to as ‘‘the principal company’’) which is resident in the
State, and

(b) the principal company and the company jointly so elect by
notice in writing given to the inspector within 2 years
after the relevant time,

the Capital Gains Tax Acts shall apply subject to subsections (3) to
(6).

(3) Any allowable losses accruing to the company on a deemed
disposal of foreign assets shall be set off against the chargeable gains
so accruing and—

(a) that deemed disposal shall be treated as giving rise to a single
chargeable gain equal to the aggregate of those gains
after deducting the aggregate of those losses, and

(b) the whole of that single chargeable gain shall be treated as
not accruing to the company on that disposal but an
equivalent amount (in this section referred to as ‘‘the
postponed gain’’) shall be taken into account in accord-
ance with subsections (4) and (5).

(4) (a) In this subsection, ‘‘the appropriate proportion’’ means
the proportion which the chargeable gain taken into
account in determining the postponed gain in respect of
the part of the relevant assets disposed of bears to the
aggregate of the chargeable gains so taken into account
in respect of the relevant assets held immediately before
the time of the disposal.

(b) Where at any time within 10 years after the relevant time
the company disposes of any assets (in this subsection
referred to as ‘‘relevant assets’’) the chargeable gains on
which were taken into account in determining the post-
poned gain, there shall be deemed to accrue to the princi-
pal company as a chargeable gain at that time the whole
or the appropriate proportion of the postponed gain in
so far as not already taken into account under this subsec-
tion or subsection (5).

(5) Where at any time within 10 years after the relevant time—

(a) the company ceases to be a 75 per cent subsidiary of the
principal company, or

(b) the principal company ceases to be resident in the State,

there shall be deemed to accrue to the principal company as a
chargeable gain—
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(i) where paragraph (a) applies, at that time, and

(ii) where paragraph (b) applies, immediately before that time,

the whole of the postponed gain in so far as not already taken into
account under this subsection or subsection (4).

(6) Where at any time—

(a) the company has allowable losses which have not been
allowed as a deduction from chargeable gains, and

(b) a chargeable gain accrues to the principal company under
subsection (4) or (5),

then, if and to the extent that the principal company and the com-
pany jointly so elect by notice in writing given to the inspector within
2 years after that time, those losses shall be allowed as a deduction
from that gain.

629.—(1) In this section—

‘‘chargeable period’’ means a year of assessment or an accounting
period, as the case may be;

‘‘controlling director’’, in relation to a company, means a director of
the company who has control of the company (construing control in
accordance with section 432);

‘‘director’’, in relation to a company, has the same meaning as in
section 116, and includes any person within section 433(4);

‘‘group’’ has the meaning which would be given by section 616 if in
that section references to residence in the State were omitted and
for references to ‘‘75 per cent subsidiaries’’ there were substituted
references to ‘‘51 per cent subsidiaries’’, and references to a company
being a member of a group shall be construed accordingly;

‘‘specified period’’, in relation to a chargeable period, means the per-
iod beginning with the specified return date for the chargeable per-
iod (within the meaning of section 950) and ending 3 years after the
time when a return under section 951 for the chargeable period is
delivered to the appropriate inspector (within the meaning of section
950);

‘‘tax’’ means corporation tax or capital gains tax, as the case may be.

(2) This section shall apply at any time on or after the 21st day of
April, 1997, where tax payable (being tax which but for section 627
or 628 would not be payable) by a company (in this section referred
to as ‘‘the taxpayer company’’) for a chargeable period (in this
section referred to as ‘‘the chargeable period concerned’’) is not paid
within 6 months after the date on or before which the tax is due and
payable.

(3) The Revenue Commissioners may, at any time before the end
of the specified period in relation to the chargeable period con-
cerned, serve on any person to whom subsection (4) applies a
notice—
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by the taxpayer company for the chargeable period con-
cerned and the date on or before which the tax became
due and payable, and

(b) requiring that person to pay that amount within 30 days of
the service of the notice.

(4) (a) This subsection shall apply to any person, being—

(i) a company which is, or during the period of 12 months
ending with the time when the gain accrued was, a
member of the same group as the taxpayer company,
and

(ii) a person who is, or during that period was, a con-
trolling director of the taxpayer company or of a
company which has, or within that period had, con-
trol over the taxpayer company.

(b) This subsection shall apply in any case where the gain
accrued before the 21st day of April, 1998, with the sub-
stitution in paragraph (a)(i) of ‘‘beginning with the 21st
day of April, 1997, and’’ for ‘‘of 12 months’’.

(5) Any amount which a person is required to pay by a notice
under this section may be recovered from the person as if it were tax
due by such person, and such person may recover any such amount
paid on foot of a notice under this section from the taxpayer
company.

(6) A payment in pursuance of a notice under this section shall
not be allowed as a deduction in computing any income, profits or
losses for any tax purposes.

PART 21

Mergers, Divisions, Transfers of Assets and Exchanges of
Shares Concerning Companies of Different Member States

630.—In this Part—

‘‘bilateral agreement’’ means arrangements having the force of law
by virtue of section 826;

‘‘company’’ means a company from a Member State;

‘‘company from a Member State’’ has the meaning assigned to it by
Article 3 of the Directive;

‘‘the Directive’’ means Council Directive No. 90/434/EEC of 23 July
19901 on the common system of taxation applicable to mergers, div-
isions, transfers of assets and exchanges of shares concerning com-
panies of different Member States;

‘‘Member State’’ means a Member State of the European Com-
munities;
1O.J. No. L225, 20.8.1990, p. 1.
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‘‘receiving company’’ means the company to which the whole or part
of a trade is transferred in the course of a transfer;

‘‘securities’’ means shares and debentures;

‘‘shares’’ includes stock;

‘‘transfer’’ means the transfer by a company of the whole or part of
its trade in the circumstances set out in section 631(1) or 634(2), as
the case may be;

‘‘transferring company’’ means the company by which the whole or
part of a trade is transferred in the course of a transfer.

631.—(1) (a) This section shall apply where a company transfers
the whole of a trade carried on by it in the State
to another company and the consideration for the
transfer consists solely of the issue to the transfer-
ring company of securities (in this section referred
to as ‘‘the new assets’’) in the receiving company.

(b) A company which transfers part of a trade to
another company shall be treated for the purposes
of this section as having carried on that part of its
trade as a separate trade.

(2) (a) The transfer shall not be treated as giving rise to any
allowance or charge provided for by section 307 or 308.

(b) There shall be made to or on the receiving company in
accordance with sections 307 and 308 all such allowances
and charges as would, if the transferring company had
continued to carry on the trade and had continued to use
the transferred assets for the purposes of the trade, have
been made to or on the transferring company in respect
of any assets transferred in the course of the transfer,
and the amount of any such allowance or charge shall be
computed as if the receiving company had been carrying
on the trade since the transferring company began to do
so and as if everything done to or by the transferring
company had been done to or by the receiving company.

(c) This subsection shall not apply as respects assets trans-
ferred in the course of a transfer if in consequence of the
transfer, or a transaction of which the transfer is a part,
the Corporation Tax Acts are to apply subject to subsec-
tions (6) to (9) of section 400.

(3) For the purposes of the Capital Gains Tax Acts and, in so far
as they apply to chargeable gains, the Corporation Tax Acts—

(a) the transfer shall not be treated as involving any disposal by
the transferring company, and

(b) the receiving company shall be treated as if the assets trans-
ferred to it in the course of the transfer were acquired by
it at the same time and for the same consideration at
which they were acquired by the transferring company
and as if all things done by the transferring company
relating to the assets transferred in the course of the
transfer had been done by the receiving company.
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the day on which the assets were transferred in the course of the
transfer, the transferring company disposes of the new assets then,
for the purposes of the Capital Gains Tax Acts and, in so far as they
apply to chargeable gains, the Corporation Tax Acts, in computing
any chargeable gain on the disposal of any new assets—

(a) the aggregate of the chargeable gains less allowable losses
which but for subsection (3)(a) would have been charge-
able on the transferring company shall be apportioned
between the new assets as a whole, and

(b) the sums allowable as a deduction under section 552(1)(a)
shall be reduced by the amount apportioned to the new
asset under paragraph (a),

and, if the securities which comprise the new assets are not all of the
same type, the apportionment between the securities under para-
graph (a) shall be in accordance with their market value at the time
they were acquired by the transferring company.

(5) Subsections (2) to (4) shall not apply if—

(a) immediately after the time of the transfer—

(i) the assets transferred in the course of the transfer are
not used for the purposes of a trade carried on by
the receiving company in the State,

(ii) the receiving company would not be chargeable to
corporation tax or capital gains tax in respect of any
chargeable gains accruing to it on a disposal, if it
were to make such a disposal, of any assets (other
than cash) acquired in the course of the transfer, or

(iii) any of the assets are assets in respect of which, by
virtue of being of a description specified in a bilateral
agreement, the receiving company is to be regarded
as not liable in the State to corporation tax or capital
gains tax on gains accruing to it on a disposal,

or

(b) the transferring company and the receiving company jointly
so elect by notice in writing to the inspector, and such
notice shall be made by the time by which a return is to
be made by the transferring company under section 951
for the accounting period in which the transfer takes
place.

632.—(1) Where a company disposes of an asset used for the pur-
poses of a trade carried on by it in the State to another company
which holds all of the securities representing the company’s capital
and but for this section the companies would not be treated in
accordance with section 617 in respect of the asset, then, if—

(a) immediately after the disposal the company acquiring the
asset commences to use the asset for the purposes of a
trade carried on by it in the State, and

(b) the disposal is not, or does not form part of, a transfer to
which section 631 applies,

877

Transfer of assets
by company to its
parent company.

[FA92 s66]



[No. 39.] Taxes Consolidation Act, 1997. [1997.]
Pt.21 S.632

Company
reconstruction or
amalgamation:
transfer of
development land.

[FA92 s67]

Credit for tax.

[FA92 s69]

878

sections 617 to 619 shall apply as if the companies were resident in
the State.

(2) Subsection (5) of section 631 shall apply with any necessary
modification for the purposes of this section as if references in that
subsection to subsections (2) to (4) of that section were references to
subsection (1) of this section.

633.—Where a company, for the purposes of or in connection with
a scheme of reconstruction or amalgamation (within the meaning of
section 615), disposes of an asset which consists of development land
(within the meaning of section 648) to another company and—

(a) the disposal is not made in the course of a transfer to which
section 631 applies, and

(b) the company disposing of the asset and the company acquir-
ing the asset would, if—

(i) the definition of ‘‘chargeable gains’’ in section 78(4),
and

(ii) section 649(1),

were deleted, be treated in accordance with section
615(2) in respect of that asset,

then, the companies shall be treated for the purposes of the Capital
Gains Tax Acts as if the asset was acquired by the one company
from the other company for a consideration of such amount as would
secure that on the disposal neither a gain nor a loss would accrue to
the company making the disposal, and for the purposes of section
556 the acquiring company shall be treated as if the acquisition of
the asset by the other company had been the acquiring company’s
acquisition of the asset.

634.—(1) In this section—

‘‘law of the Member State which has the effect of deferring a charge
to tax on a gain’’ means any law of the Member State concerned
which provides—

(a) that the gain accruing to the transferring company on the
disposal of the assets in the course of the transfer is to be
treated as not accruing until the disposal of the assets by
the receiving company,

(b) that the receiving company is to be treated as having
acquired the assets for a consideration of such amount as
would secure that, for the purposes of charging the gain
on the disposal to tax in that Member State, neither a
gain nor a loss would accrue to the transferring company
on the transfer and the receiving company is to be treated
as if the acquisition of the assets by the transferring com-
pany had been the receiving company’s acquisition of the
assets, or

(c) such other deferral of a charge to tax as corresponds to para-
graph (a) or (b);



[1997.] Taxes Consolidation Act, 1997. [No. 39.]
Pt.21 S.634‘‘relevant certificate given by the tax authorities of a Member State’’

means a certificate so given and which states—

(a) whether gains accruing to the transferring company on the
transfer would have been chargeable to tax under the law
of the Member State but for—

(i) the Directive, or

(ii) any provision of the law of the Member State which
has the effect of deferring a charge to tax on a gain
in the case of such a transfer,

(b) if those gains accruing would have been so chargeable, the
amount of tax which would have been payable under that
law if, in so far as is permitted under that law, any losses
arising on the transfer are set against any gains so arising
and any deductions and reliefs available to the transfer-
ring company under that law other than the provisions
mentioned in paragraph (a) had been claimed.

(2) Where—

(a) a company resident in the State transfers the whole or part
of a trade which immediately before the time of the trans-
fer it carried on in a Member State (other than the State)
through a branch or agency to a company not resident in
the State,

(b) the transfer includes the whole of the assets of the transfer-
ring company used for the purposes of the trade or the
part of the trade or the whole of those assets other than
cash, and

(c) the consideration for the transfer consists wholly or partly
of the issue to the transferring company of securities in
the receiving company,

then, tax specified in a relevant certificate given by the tax auth-
orities of the Member State in which the trade was so carried on
shall be treated for the purposes of Chapter 1 of Part 35 as tax—

(i) payable under the law of that Member State, and

(ii) in respect of which credit may be allowed under a bilateral
agreement.

635.—Notwithstanding any other provision of the Tax Acts or the
Capital Gains Tax Acts, sections 631 to 634 shall not apply as respects
a transfer or disposal unless it is shown that the transfer or disposal,
as the case may be, is effected for bona fide commercial reasons and
does not form part of any arrangement or scheme of which the main
purpose or one of the main purposes is avoidance of liability to
income tax, corporation tax or capital gains tax.

636.—(1) In this section, ‘‘appropriate inspector’’ has the same
meaning as in section 950.

(2) Where section 631, 632, 633 or 634 applies in relation to a
transfer or disposal, the transferring company shall make a return of
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the transfer or disposal, as the case may be, to the appropriate
inspector in such form as the Revenue Commissioners may require.

(3) Where corporation tax or capital gains tax payable by a com-
pany is to be reduced by virtue of section 634, a return under this
section shall include a relevant certificate given by the tax authorities
of the Member State in which the trade was carried on immediately
before the time of the transfer.

(4) A company shall make a return under this section within 9
months from the end of the accounting period in which the transfer
occurs.

637.—(1) The Revenue Commissioners may, on an application
being made to them in writing in respect of a transaction—

(a) of a type specified in the Directive, and

(b) to which this Part does not apply,

give such relief as appears to them to be just and reasonable for the
purposes of giving effect to the Directive.

(2) An application under this section shall be made in such form
as the Revenue Commissioners may require.

638.—Where for the purposes of this Part any sum is to be
apportioned and at the time of the apportionment it appears that it
is material as respects the liability to tax (for whatever period) of 2
or more companies, any question which arises as to the manner in
which the sum is to be apportioned shall be determined for the pur-
poses of the tax of all those companies by the Appeal Commissioners
who shall determine the question in the like manner as if it were an
appeal against an assessment, and the provisions of the Income Tax
Acts relating to the rehearing of an appeal and to the statement of
a case for the opinion of the High Court on a point of law shall apply
accordingly with any necessary modifications, and all those compan-
ies shall be entitled to appear and be heard by the Appeal Com-
missioners or to make representations to them in writing.

TRANSACTIONS IN LAND

PART 22

Provisions Relating to Dealing In or Developing Land and
Disposals of Development Land

CHAPTER 1

Income tax and corporation tax: profits or gains from dealing in or
developing land

639.—(1) In this Chapter, except where the context otherwise
requires—

‘‘company’’ includes any body corporate;

‘‘development’’, in relation to any land, means—
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struction of any building on the land, or

(b) the carrying out of any engineering or other operation in,
on, over or under the land to adapt it for materially alt-
ered use,

and ‘‘developing’’ and ‘‘developed’’ shall be construed accordingly;

‘‘market value’’, in relation to any property, means the price which
that property might reasonably be expected to fetch if sold in the
open market;

‘‘trading stock’’ has the same meaning as in section 89;

any reference to the disposal of an interest in land includes a refer-
ence to the creation of an interest, and any reference to the acquis-
ition of an interest in land includes a reference to the acquisition of
an interest which ceases on the acquisition.

(2) For the purposes of this Chapter—

(a) a person shall not be regarded as disposing of an interest in
land by reason of the person conveying or transferring
the interest by means of security or of the person granting
a lease of the land on terms which do not require the
payment of any fine, premium or like sum, and

(b) an option or other right to acquire or dispose of any interest
in any land shall be deemed to be an interest in the land.

(3) This Chapter shall apply notwithstanding Chapter 8 of Part 4.

640.—(1) For the purposes of subsection (2)—

(a) a dealing in land shall be regarded as taking place where a
person having an interest in any land disposes, as regards
the whole or any part of the land, of that interest or of
an interest which derives from that interest, and

(b) a person who secures the development of any land shall be
regarded as developing that land.

(2) (a) Where apart from this section all or some of the activities
of a business of dealing in or developing land would not
be regarded as activities carried on in the course of a
trade within Schedule D but would be so regarded if
every disposal of an interest in land included among such
activities (including a disposal of an interest in land which
apart from this section is a disposal of the full interest in
the land which the person carrying on the business had
acquired) were treated as fulfilling the conditions speci-
fied in paragraph (b), the business shall be deemed to be
wholly a trade within Schedule D or, as the case may be,
part of such a trade, and the profits or gains of that busi-
ness shall be charged to tax under Case I of Schedule D
accordingly.

(b) The conditions referred to in paragraph (a) are—
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(i) that the disposal was a disposal of the full interest in
the land which the person carrying on the business
had acquired, and

(ii) that the interest disposed of had been acquired by
such person in the course of the business.

(3) Where an interest in land is disposed of in the course of the
winding up of a company, the company shall for the purposes of this
section be deemed not to have ceased to carry on the trade or busi-
ness which it carried on before the commencement of the winding
up until the completion of the disposal, or of the last such disposal
where there is more than one, and the question whether any such
disposal was made in the course of a business of dealing in or
developing land which is, or is to be deemed to be, a trade or part
of a trade shall accordingly be determined without regard to the fact
that the company is being wound up.

641.—(1) Where a business of dealing in or developing land is, or
is to be regarded as, a trade within Schedule D or a part of such a
trade, the provisions applicable to Case I of that Schedule shall, as
respects the computation of the profits or gains of the business, apply
subject to subsections (2) to (4).

(2) (a) Any consideration (other than rent or an amount treated
as rent under section 98) for the disposal of an interest in
any land or in a part of any land shall be treated as a
consideration for the disposal of trading stock and
accordingly shall be taken into account as a trading
receipt.

(b) Any interest in any land which is held by a person carrying
on a trade (in this section referred to as ‘‘the trader’’)
and which has become trading stock of the trade shall
thereafter, until the discontinuance of the trade, continue
to be such trading stock.

(c) Where the trader has acquired an interest in any land
otherwise than for consideration in money or money’s
worth, the trader shall, subject to paragraph (d), be
deemed to have purchased the interest for a consider-
ation equal to its market value at the time of acquisition.

(d) Where at the time of acquisition of an interest in any land
the trade had not been commenced or the interest was
not then appropriated as trading stock, the trader shall
be deemed to have purchased the interest for a consider-
ation equal to its market value at the time of its appropri-
ation as trading stock.

(e) Any consideration (other than receipts within section
75(1)(b) the profits or gains arising from which are by
virtue of that section chargeable to tax under Case V of
Schedule D) for the granting by the trader of any right
in relation to the development of any land shall be taken
into account as a trading receipt.

(3) Account shall not be taken of any sum (in this subsection
referred to as ‘‘the relevant sum’’) which is paid or is payable at any
time by the trader as consideration for the forfeiture or surrender
of the right of any person to an annuity or other annual payment
unless—
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(i) a testamentary disposition, or

(ii) a liability incurred for—

(I) valuable and sufficient consideration all of which
is required to be taken into account in comput-
ing for the purposes of income tax or corpor-
ation tax the income of the person to whom that
consideration is given, or

(II) consideration given to a person who—

(A) has not at any time carried on a business of
dealing in or developing land which is, or is
to be regarded as, a trade or a part of a
trade, and

(B) is not and was not at any time connected
with any of the following persons—

(aa) the trader,

(bb) a person who is or was at any time
connected with the trader, and

(cc) any other person who, in the course of
a business of dealing in or developing
land which is, or is to be regarded as,
a trade or a part of a trade, holds or
held an interest in land on which the
annuity or other annual payment was
charged or reserved,

or

(b) the relevant sum is required to be taken into account in
computing for the purposes of income tax or corporation
tax the profits or gains of a trade of dealing in or
developing land carried on by the person to whom the
relevant sum is payable.

(4) (a) Paragraph (b) shall apply where—

(i) a sum (in this subsection referred to as ‘‘the relevant
sum’’) is payable—

(I) by a person (in this subsection referred to as ‘‘the
relevant person’’) who is not the trader, and

(II) as consideration for the forfeiture or surrender of
the right (in this subsection referred to as ‘‘the
right’’) of any person to an annuity or other
annual payment,

(ii) the relevant sum is not required to be taken into
account in computing for the purposes of income tax
or corporation tax the profits or gains of a trade of
dealing in or developing land carried on by the per-
son to whom the relevant sum is payable, and
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(iii) the trader incurs expenditure (in this subsection
referred to as ‘‘the cost’’) in acquiring any interest
(in this subsection referred to as ‘‘the interest’’) in
land on which the annuity or other annual payment
had been reserved or charged.

(b) Where this paragraph applies—

(i) the trader shall be treated as having expended in
acquiring the interest an amount equal to the
amount which would have been expended if the right
had not been forfeited or surrendered, and

(ii) the excess of the cost over the amount determined in
accordance with subparagraph (i) shall be treated for
the purposes of subsection (3) as having been pay-
able by the trader as consideration for the forfeiture
or surrender of the right.

(c) For the purposes of this subsection, all such apportion-
ments and valuations shall be made as appear to the
inspector or on appeal to the Appeal Commissioners to
be just and reasonable.

(d) This subsection shall not apply where the relevant person
carries on a trade of dealing in or developing land and
pays the relevant sum in the course of carrying on that
trade.

642.—(1) Where an interest in land is disposed of by any person
(in this subsection referred to as ‘‘the disponer’’) to a person connec-
ted with the disponer (in this subsection referred to as ‘‘the
transferee’’) and—

(a) the interest is disposed of at a price greater than its market
value, and

(b) the price—

(i) is not to be taken into account in relation to the dis-
poner in computing for tax purposes the profits or
gains of a trade which is or includes a business of
dealing in or developing land, but

(ii) is to be so taken into account in relation to the
transferee,

the transferee shall for tax purposes be deemed to have acquired the
interest at a price equal to the market value of the interest at the
time of its acquisition by the transferee.

(2) (a) Where an interest in land is disposed of by any person (in
this subsection referred to as ‘‘the disponer’’) to a person
connected with the disponer (in this subsection referred
to as ‘‘the transferee’’) and—

(i) the interest is disposed of at a price less than its mar-
ket value, and

(ii) the price—
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transferee in computing for tax purposes the
profits or gains of a trade which is or includes a
business of dealing in or developing land, but

(II) is to be so taken into account in relation to the
disponer,

the disponer shall for tax purposes be deemed to have
disposed of the interest at a price equal to the market
value of the interest at the time of the disposal by the
disponer.

(b) A disposal by means of gift shall be regarded for the pur-
poses of this subsection as being a disposal at a nominal
price.

(3) In the application of this section to a case in which a lease is
granted, any reference to price shall be construed as a reference to
the fine, premium or like sum payable for the grant of the lease.

643. —(1) In this section and in section 644—

‘‘capital amount’’ means any amount in money or money’s worth
which apart from this section is not to be included in any compu-
tation of income for the purposes of the Tax Acts, and other
expressions which include the word ‘‘capital’’ shall be construed
accordingly;

‘‘chargeable period’’ means an accounting period of a company or a
year of assessment;

‘‘land’’ includes any interest in land, and references to the land
include references to all or any part of the land;

‘‘share’’ includes stock;

references to property deriving its value from land include references
to—

(a) any shareholding in a company, or any partnership interest,
or any interest in settled property, deriving its value or
the greater part of its value directly or indirectly from
land, and

(b) any option, consent or embargo affecting the disposition of
land.

(2) This section shall not apply to a gain accruing to an individual
which by virtue of section 604 is exempt from capital gains tax or
which would be so exempt but for subsection (14) of that section.

(3) This section shall apply in any case where—

(a) land or any property deriving its value from land is acquired
with the sole or main object of realising a gain from dis-
posing of the land,

(b) land is held as trading stock, or
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(c) land is developed by a company with the sole or main object
of realising a gain from disposing of the land when
developed,

and any gain of a capital nature is obtained from disposing of the
land—

(i) by the person acquiring, holding or developing the land, or
by a person connected with that person, or

(ii) where any arrangement or scheme is effected as respects the
land which enables the gain to be realised directly or
indirectly by any transaction, or by any series of trans-
actions, by any person who is a party to or concerned in
the arrangement or scheme,

and this subsection shall apply whether that gain is obtained by any
such person for that person’s benefit or for the benefit of any other
person.

(4) Where this section applies, the whole of any gain mentioned
in subsection (3) shall for the purposes of the Tax Acts be treated—

(a) as being income which arises at the time when the gain is
realised and which constitutes profits or gains chargeable
to tax under Case IV of Schedule D for the chargeable
period in which the gain is realised, and

(b) subject to subsections (5) to (17), as being income of the
person by whom the gain is realised.

(5) For the purposes of this section, land shall be treated as dis-
posed of if, by any one or more transactions or by any arrangement
or scheme, whether concerning the land or property deriving its
value from the land, the property in the land or control over the
land is effectively disposed of, and references in subsection (3) to the
acquisition or development of land or property with the sole or main
object of realising a gain from disposing of the land shall be con-
strued accordingly.

(6) For the purposes of this section—

(a) where, whether by a premature sale or otherwise, a person
directly or indirectly makes available to another person
the opportunity of realising a gain, the gain of that other
person shall be treated as having been obtained for that
other person by the first-mentioned person, and

(b) any number of transactions may be regarded as constituting
a single arrangement or scheme if a common purpose is
discerned in those transactions or if there is other suf-
ficient evidence of a common purpose.

(7) In applying this section, account shall be taken of any method,
direct or indirect, by which—

(a) any property or right is transferred or transmitted to another
person, or

(b) the value of any property or right is enhanced or diminished,

and accordingly the occasion of the transfer or transmission of any
property or right by whatever method and the occasion when the
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occasion on which tax becomes chargeable under this section.

(8) Subsection (7) shall apply in particular to—

(a) sales, contracts and other transactions made otherwise than
for full consideration or for more than full consideration,

(b) any method by which any property or right, or the control
of any property or right, is transferred or transmitted to
any person by assigning—

(i) share capital or other rights in a company,

(ii) rights in a partnership, or

(iii) an interest in settled property,

(c) the creation of any option or consent or embargo affecting
the disposition of any property or right, and to the con-
sideration given for the option, or for the giving of the
consent or the release of the embargo, and

(d) the disposal of any property or right on the winding up,
dissolution or termination of any company, partnership
or trust.

(9) For the purposes of this section, such method of computing a
gain shall be adopted as is just and reasonable in the circumstances,
taking into account the value of what is obtained for disposing of the
land and allowing only such expenses as are attributable to the land
disposed of, and in applying this subsection—

(a) where an interest in land is acquired and the reversion is
retained on disposal, account may be taken of the way in
which the profits or gains under Case I of Schedule D of
a person dealing in land are computed in such a case, and

(b) account may be taken of the adjustments to be made in
computing such profits or gains under sections 99(2) and
100(4).

(10) Paragraph (c) of subsection (3) shall not apply to so much of
any gain as is fairly attributable to the period, if any, before the
intention to develop that land was formed, and which would not be
within paragraph (a) or (b) of that subsection, and in applying this
subsection account shall be taken of the treatment under Case I of
Schedule D of a person who appropriates land as trading stock.

(11) If all or any part of the gain accruing to any person is derived
from value, or an opportunity of realising a gain, provided directly
or indirectly by some other person (whether or not put at the dis-
posal of the first-mentioned person), subsection (4)(b) shall apply to
the gain or that part of the gain with the substitution of that other
person for the person by whom the gain was realised.

(12) Where there is a disposal of shares in—

(a) a company which holds land as trading stock, or

(b) a company which owns directly or indirectly 90 per cent or
more of the ordinary share capital of another company
which holds land as trading stock,
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and all the land so held is disposed of in the normal course of its
trade by the company which held the land, and so as to procure that
all opportunity of profit in respect of the land arises to that company,
then, notwithstanding subsection (3)(i), this section shall not apply
to any gain accruing to the holder of shares as being a gain on prop-
erty deriving value from that land (but without prejudice to any liab-
ility under subsection (3)(ii)).

(13) In ascertaining for the purposes of this section the intentions
of any person, the objects and powers of any company, partners or
trustees, as set out in any memorandum or articles of association or
other document, shall not be conclusive.

(14) For the purposes of ascertaining whether and to what extent
the value of any property or right is derived from any other property
or right, value may be traced through any number of companies,
partnerships and trusts, and the property held by any company, part-
nership or trust shall be attributed to the shareholders, partners or
beneficiaries at each stage in such manner as is just and reasonable.

(15) In applying this section—

(a) any expenditure, receipt, consideration or other amount
may be apportioned by such method as is just and reason-
able, and

(b) all such valuations shall be made as may be necessary to
give effect to this section.

(16) For the purposes of this section, partners, trustees of settled
property or personal representatives may be regarded as persons dis-
tinct from the individuals or other persons who are for the time being
partners, trustees or personal representatives.

(17) This section shall apply to a person, whether resident in the
State or not, if all or any part of the land in question is situated in
the State.

644.—(1) (a) Where a person (in this subsection referred to as
‘‘the first-mentioned person’’) is assessed to tax
under section 643 and that assessment to tax arises
in consequence of and in respect of consideration
receivable by another person (in this subsection
referred to as ‘‘the second-mentioned person’’)—

(i) the first-mentioned person shall be entitled to
recover from the second-mentioned person any
part of that tax which the first-mentioned per-
son has paid,

(ii) if any part of that tax remains unpaid at the
expiration of 6 months from the date when it
became due and payable, it shall be recoverable
from the second-mentioned person as though
the second-mentioned person were the person
so assessed, but without prejudice to the right to
recover the tax from the first-mentioned person,
and

(iii) for the purposes of subparagraph (i), the inspec-
tor shall on request furnish a certificate specify-
ing the amount of income in respect of which
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and the certificate shall be evidence until the
contrary is proved of any facts stated in the cer-
tificate.

(b) For the purposes of this subsection, any amount
which by virtue of section 643 is treated as the
income of a person shall, notwithstanding any other
provision of the Tax Acts, be treated as the highest
part of the person’s income.

(2) Where it appears to the Revenue Commissioners that any per-
son entitled to any consideration or other amount chargeable to tax
under section 643 is not resident in the State, they may direct that
section 238 shall apply to any payment forming part of that amount
as if the payment were an annual payment charged with tax under
Schedule D, but without prejudice to the final determination of the
liability of that person, including any liability under subsection
(1)(a)(ii).

(3) Section 643 shall apply subject to any provision of the Tax Acts
deeming income to be income of a particular person.

(4) Where by virtue of section 643(3)(c) any person is charged to
tax on the realisation of a gain, and by virtue of section 643(10) the
computation of the gain proceeded on the basis that the land or some
other property was appropriated at any time as trading stock, that
land or other property shall also be treated on that basis for the
purposes of section 596.

(5) Where by virtue of section 643(11) the person charged to tax
is a person other than the person for whom the capital amount was
obtained or the person by whom the gain was realised and the tax
has been paid, then, for the purposes of sections 551 and 554, the
person for whom the capital amount was obtained or the person by
whom the gain was realised, as may be appropriate, shall be regarded
as having been charged to the tax so paid.

645.—(1) The inspector may by notice in writing require any per-
son to furnish him or her within such time as may be specified in the
notice (not being less than 30 days) with such particulars as the
inspector thinks necessary for the purposes of sections 643 and 644.

(2) The particulars which a person is obliged to furnish under this
section, if required by notice to do so, shall include particulars as
to—

(a) transactions or arrangements with respect to which the per-
son is or was acting on behalf of others,

(b) transactions or arrangements which in the opinion of the
inspector should properly be examined for the purposes
of sections 643 and 644, notwithstanding that in the
opinion of the person to whom the notice is given no
liability to tax arises under those sections, and

(c) whether the person to whom the notice is given has taken
or is taking any transactions or arrangements of a descrip-
tion specified in the notice and, if so, what transactions
or arrangements, and what part the person has taken or
is taking in those transactions or arrangements.

889

Power to obtain
information.

[F(MP)A68 s22;
FA81 s29(3)]



[No. 39.] Taxes Consolidation Act, 1997. [1997.]
Pt.22 S.645

Postponement of
payment of income
tax to be permitted
in certain cases.

[F(MP)A68 s23(1)
to (3) and (5)]

890

(3) Notwithstanding anything in subsection (2), a solicitor shall not
be deemed for the purposes of subsection (2)(c) to have taken part
in any transaction or arrangements by reason only that he or she has
given professional advice to a client in connection with the trans-
action or arrangements, and shall not, in relation to anything done
by him or her on behalf of a client, be compellable under this section,
except with the consent of the client, to do more than state that he
or she is or was acting on behalf of a client, and give the name and
address of the client.

646.—(1) In this section, ‘‘basis period’’, in relation to any year of
assessment, means the period on the profits or gains of which income
tax for that year is finally computed under Case I of Schedule D in
respect of the trade or, where by virtue of the Income Tax Acts the
profits or gains of any other period are taken to be the profits or
gains of that period, that other period.

(2) Where—

(a) a person (in this section referred to as ‘‘the vendor’’) carry-
ing on a trade of dealing in or developing land (in this
section referred to as ‘‘the trade’’) disposes in the course
of the trade of the full interest acquired by the person in
any land,

(b) the person to whom the disposition is made (in this section
referred to as ‘‘the purchaser’’) is not connected with the
vendor,

(c) the terms subject to which the disposition is made provide
for the grant of a lease of the land by the purchaser to
the vendor,

(d) a sum representing the value of the vendor’s right to be
granted a lease is to be taken into account as a consider-
ation for the disposal in computing the profits or gains of
the trade, and

(e) within 6 months after the time of the disposition, a lease of
the land in accordance with those terms is granted by the
purchaser to the vendor,

subsections (3) and (4) shall apply in relation to income tax for a
year of assessment in the basis period for which the disposition is
made.

(3) Where, at the time when any amount of income tax charged
by an assessment in respect of the profits or gains of the trade would
but for this subsection become due and payable, the vendor—

(a) retains the leasehold interest acquired by the vendor from
the purchaser, and

(b) has not disposed, as regards the whole or any part of the
land, of an interest derived from that leasehold interest,

then, a part of that amount of income tax equal to 90 per cent of so
much of such tax as would not have been chargeable if no sum had
to be taken into account as mentioned in subsection (2)(d) shall be
payable in 9 equal instalments at yearly intervals the first of which
is payable on the 1st day of January in the year following that in
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been payable.

(4) Where, in a case in which the postponement of payment of any
amount of income tax has been authorised by subsection (3), the
vendor—

(a) ceases to retain the leasehold interest acquired by the ven-
dor from the purchaser,

(b) disposes, as regards the whole or any part of the land, of an
interest derived from that leasehold interest,

(c) being an individual, dies, or

(d) being a company, commences to be wound up,

then, that amount of income tax or, as the case may be, so much of
that amount of income tax as has not already become due and pay-
able shall become due and payable forthwith.

647.—(1) Where—

(a) for any accounting period the profits of a company consist
of or include income from a trade of dealing in or
developing land in the course of which the company dis-
poses of the full interest acquired by it in any land,

(b) in relation to that disposal, the conditions specified in para-
graphs (b) to (e) of section 646(2) are satisfied, and

(c) at the time when any amount of corporation tax charged by
an assessment for that accounting period would but for
this section become due and payable the company—

(i) retains the leasehold interest acquired by it from the
person to whom the disposition is made, and

(ii) has not disposed, as regards the whole or any part of
the land, of an interest derived from that leasehold
interest,

then, a part of that amount of corporation tax equal to 90 per cent
of so much of that amount as would not have been chargeable if no
sum had to be taken into account as mentioned in section 646(2)(d)
shall be payable in 9 equal instalments at yearly intervals the first of
which shall be payable on the expiration of 12 months from the date
on which but for this section that amount of corporation tax would
have been payable.

(2) Where, in a case in which the postponement of payment of any
amount of corporation tax has been authorised by subsection (1), the
company—

(a) ceases to retain the leasehold interest acquired by it,

(b) disposes, as regards the whole or any part of the land, of an
interest derived from that leasehold interest, or

(c) commences to be wound up,
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then, that amount of corporation tax or, as the case may be, so much
of that amount of corporation tax as has not already become due
and payable shall become due and payable forthwith.

CHAPTER 2

Capital gains tax: disposals of development land

648.—In this Chapter—

‘‘the Act of 1963’’ means the Local Government (Planning and
Development) Act, 1963;

‘‘compulsory disposal’’ means a disposal to an authority possessing
compulsory purchase powers, which is made pursuant to the exercise
of those powers or the giving of formal notice of intention to exercise
those powers, other than a disposal to which section 29 of the Act of
1963 applies;

‘‘current use value’’—

(a) in relation to land at any particular time, means the amount
which would be the market value of the land at that time
if the market value were calculated on the assumption
that it was at that time and would remain unlawful to
carry out any development (within the meaning of section
3 of the Act of 1963) in relation to the land other than
development of a minor nature, and

(b) in relation to shares in a company (being shares deriving
their value or the greater part of their value directly or
indirectly from land, other than shares quoted on a stock
exchange) at any particular time, means the amount
which would be the market value of the shares at that
time if the market value were calculated on the same
assumption, in relation to the land from which the shares
so derive value, as is mentioned in paragraph (a);

‘‘development land’’ means land in the State the consideration for
the disposal of which, or the market value of which at the time at
which the disposal is made, exceeds the current use value of that
land at the time at which the disposal is made, and includes shares
deriving their value or the greater part of their value directly or
indirectly from such land, other than shares quoted on a Stock
Exchange;

‘‘development of a minor nature’’ means development (not being
development by a local authority or a statutory undertaker within
the meaning of section 2 of the Act of 1963) which, under or by
virtue of section 4 of the Act of 1963, is exempted development for
the purposes of the Local Government (Planning and Development)
Acts, 1963 to 1993;

‘‘relevant disposal’’ means a disposal of development land made on
or after the 28th day of January, 1982.
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Corporation Tax Acts, a company shall not be chargeable to corpor-
ation tax in respect of chargeable gains accruing to it on relevant
disposals, and accordingly—

(a) such gains shall not be regarded as profits of the company
for the purposes of corporation tax, and

(b) the company shall be chargeable to capital gains tax under
the Capital Gains Tax Acts in respect of those gains.

(2) Sections 617 and 621 to 626 shall apply with any necessary
modifications in relation to capital gains tax to which a company is
chargeable on chargeable gains accruing to the company on a rel-
evant disposal as they apply in relation to corporation tax on charge-
able gains, and references in those sections to corporation tax shall
be construed as including references to capital gains tax.

(3) (a) Where a company which is or has been a member of a
group of companies (within the meaning of section 616)
makes a relevant disposal of an asset which, as a result
of a disposal which was not a relevant disposal, the com-
pany had acquired from another member of that group
at a time when both were members of the group, the
amount of the chargeable gain accruing on the relevant
disposal and the capital gains tax on that gain shall be
computed as if all members of the group for the time
being were the same person and as if the acquisition or
provision of the asset by the group, so taken as a single
person, had been the acquisition or provision of the asset
by the member disposing of the asset.

(b) Notwithstanding paragraph (a), where under section
618(2) or 623 a member of the group (in this paragraph
referred to as ‘‘the first-mentioned member’’) had been
treated as having acquired or reacquired the asset at a
time later than the original acquisition or provision of
the asset by the first-mentioned member or by another
member of the group, as the case may be, paragraph (a)
shall apply as if the reference in that paragraph to the
acquisition or provision of the asset by the group were a
reference to its acquisition or reacquisition so treated as
having been made by the first-mentioned member.

650.—Sections 651 to 654 shall not apply to a relevant disposal
made by an individual in any year of assessment if the total consider-
ation in respect of all relevant disposals made by that individual in
that year does not exceed £15,000.

651.—For the purposes of computing the chargeable gain accruing
to a person on a relevant disposal, the adjustment of sums allowable
as deductions from the consideration for the disposal which under
section 556(2) would otherwise be made shall be made only to—

(a) such part of the amount or value of the consideration in
money or money’s worth given by the person or on the
person’s behalf wholly and exclusively for the acquisition
of the asset, together with the incidental costs to the per-
son of the acquisition, as is equal to the current use value
of the asset at the date of the acquisition together with
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such proportion of the incidental costs to the person of
the acquisition as would be referable to such value, or

(b) in the case of an asset to which section 556(3) applies, such
part of the market value of the asset on the 6th day of
April, 1974, as is equal to the current use value of the
asset on that date.

652.—(1) Consideration obtained for a relevant disposal shall not
be regarded for the purposes of relief under section 597 as having
been obtained for the disposal of old assets within the meaning of
that section.

(2) (a) In this subsection, ‘‘the relevant local authority’’, in
relation to a relevant disposal, means the council of a
county or the corporation of a county or other borough
or, where appropriate, the urban district council, in
whose functional area the land being disposed of is
situated.

(b) Subsection (1) shall not apply to a relevant disposal where
the relevant local authority gives a certificate in writing
to the person making the disposal stating that the land
being disposed of is subject to a use which, on the basis
of guidelines issued by the Minister for the Environment
and Local Government, is inconsistent with the protec-
tion and improvement of the amenities of the general
area within which that land is situated or is otherwise
damaging to the local environment.

(3) (a) In this subsection—

‘‘assets of an authorised racecourse’’ means assets of a
racecourse which is an authorised racecourse where the
assets are used for the provision of appropriate facilities
or services to carry on horseracing at race meetings or to
accommodate persons associated with horseracing, includ-
ing members of the public;

‘‘authorised racecourse’’ has the same meaning as in
section 2 of the Irish Horseracing Industry Act, 1994.

(b) Subject to paragraph (c), subsection (1) shall not apply to
consideration obtained for a relevant disposal where—

(i) throughout a period of 5 years ending with the time
of disposal the old assets, and

(ii) the new assets within the meaning of section 597,

are assets of an authorised racecourse.

(c) Section 597 shall apply in relation to assets of an author-
ised racecourse as if—

(i) references in subsection (4) and (5) of that section to
new assets ceasing to be used for the purposes of a
trade included a reference to new assets ceasing to
be assets of an authorised racecourse, and

(ii) subsection (11)(b) had not been enacted.

(4) Section 605 shall not apply to a relevant disposal.
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section 654.

(b) Subsection (4) shall not apply to a relevant disposal made
to an authority possessing compulsory purchase powers
where—

(i) at the time of the disposal the original assets (within
the meaning of section 605) consist of land occupied
and used only for the purposes of farming, and

(ii) the disposal is made—

(I) for the purposes of enabling the authority to con-
struct, widen or extend a road or part of a road,
or

(II) for a purpose connected with or ancillary to the
construction, widening or extension of a road or
part of a road by the authority.

(6) Subsections (1) and (4) shall not apply to a relevant disposal
made by a body of persons established for the sole purpose of pro-
moting athletic or amateur games or sports, being a disposal which
is made in relation to such of the activities of that body as are
directed to that purpose.

653.—(1) Notwithstanding any provision to the contrary in the
Capital Gains Tax Acts, any losses accruing on disposals which are
not relevant disposals shall not, in the computation of a person’s
liability to capital gains tax in respect of chargeable gains accruing on
relevant disposals, be deducted from the amount of those chargeable
gains.

(2) In the computation of the amount on which under section 31
capital gains tax is to be charged on chargeable gains accruing on
relevant disposals, any allowable losses accruing on relevant dis-
posals may be deducted in accordance with that section but, in so far
as they are so deducted, they shall not be treated as relevant allow-
able losses within the meaning of section 78(4) for the purposes of
the calculation required to be made under section 78(2), and for the
purposes of this subsection any necessary assessments or additional
assessments, as may be appropriate, may be made.

OTHER SPECIAL PROVISIONS

PART 23

Farming and Market Gardening

CHAPTER 1

Interpretation and general

654.—In this Part other than in section 664—

‘‘farming’’ means farming farm land, that is, land in the State wholly
or mainly occupied for the purposes of husbandry, other than market
garden land;
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‘‘market garden land’’ means land in the State occupied as a nursery
or garden for the sale of the produce (other than land used for the
growth of hops), and ‘‘market gardening’’ shall be construed
accordingly;

‘‘occupation’’, in relation to any land other than market garden land,
means having the use of that land or having the right by virtue of
any easement (within the meaning of section 96) to graze livestock
on that land.

655.—(1) For the purposes of the Tax Acts, farming shall be
treated as the carrying on of a trade or, as the case may be, of part
of a trade, and the profits or gains of farming shall be charged to tax
under Case I of Schedule D.

(2) Notwithstanding anything to the contrary in Part 43, farming
carried on by any person, whether solely or in partnership, shall be
treated as the carrying on of a single trade; but this subsection shall
not prejudice or restrict the operation of Chapter 3 of Part 4 where
a partnership trade of farming is set up and commenced or is perma-
nently discontinued.

(3) Market gardening shall, for the purposes of the Tax Acts in
relation to the person by whom it is carried on, be treated as a trade,
and the profits or gains of market gardening shall be charged to tax
under Case I of Schedule D.

656.—(1) In this section, ‘‘specified return date for the chargeable
period’’ has the same meaning as in section 950.

(2) Where trading stock of a trade of farming is transferred by a
farmer (in this subsection referred to as ‘‘the transferor’’) to another
farmer (in this subsection referred to as ‘‘the transferee’’), the trans-
feror and the transferee may jointly elect that—

(a) section 89(2)(b) shall not apply, and

(b) in computing their respective profits or gains from farming,
the transferor and the transferee shall include such stock
at the value at which the stock is included in the accounts
of the transferor at the date of discontinuance,

and such election shall be made in writing on or before the specified
return date for the chargeable period in which the stock is
transferred.

657.—(1) In this section—

‘‘an individual to whom subsection (1) applies’’ means an individual
carrying on farming in a year of assessment and—

(a) who at any time in the year of assessment is also carrying
on either solely or in partnership another trade or
profession,

(b) whose spouse, in a case where the individual is a married
person, is at any time in the year of assessment also carry-
ing on either solely or in partnership another trade or
profession, other than a trade consisting solely of the pro-
vision of accommodation in buildings on the farm land
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modation being ancillary to the farming of that farm land,

(c) who at any time in the year of assessment is a director of a
company carrying on a trade or profession and is either
the beneficial owner of, or able, either directly or through
the medium of other companies or by any other means,
to control, more than 25 per cent of the ordinary share
capital of the company, or

(d) whose spouse, in a case where the individual is a married
person, is at any time in the year of assessment a director
of a company carrying on a trade or profession and is
either the beneficial owner of, or able, either directly or
through the medium of other companies or by any other
means, to control, more than 25 per cent of the ordinary
share capital of the company,

but paragraphs (b) and (d) shall not apply in a case where the wife
of an individual is treated for tax purposes as not living with her
husband;

‘‘company’’ means a company within the meaning of the Companies
Act, 1963;

‘‘director’’ includes a person holding any office or employment under
a company.

(2) The definition of ‘‘an individual to whom subsection (1)
applies’’ shall apply in the case of a married person whose wife is
carrying on farming, and shall apply in such a case as if the references
to the individual were references to the individual’s wife.

(3) For the purposes of paragraphs (c) and (d) of the definition of
‘‘an individual to whom subsection (1) applies’’, ordinary share capi-
tal which is owned or controlled in the manner referred to in those
paragraphs by a person, being the spouse or a minor child of a direc-
tor, or by the trustee of a trust for the benefit of a person or persons,
being or including any such person or such director, shall be deemed
to be owned or controlled by such director and not by any other
person.

(4) (a) Subject to paragraph (b), where an assessment in respect
of profits or gains from farming is made for any year of
assessment on an individual, other than an individual to
whom subsection (1) applies, the individual may on giving
notice in writing to that effect to the inspector within 30
days after the date of the notice of assessment elect to be
charged to income tax for that year in respect of those
profits or gains in accordance with subsection (5), and—

(i) the Income Tax Acts shall apply in relation to the
assessment as if the notice given to the inspector
were a notice of appeal against the assessment under
section 933, and

(ii) the assessment shall be amended as necessary so as to
give effect to the election so made by the individual.

(b) This subsection shall not apply as respects any year of
assessment where for either of the 2 immediately preced-
ing years of assessment the individual was not charged to
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tax in respect of profits or gains from farming in accord-
ance with section 65(1).

(5) (a) An individual who is to be charged to income tax for a
year of assessment in respect of profits or gains from
farming in accordance with this subsection shall be so
charged under Case I of Schedule D on the full amount
of those profits or gains determined on a fair and just
average of the profits or gains from farming of the indi-
vidual in each of the 3 years ending on the date in the
year of assessment to which it has been customary to
make up accounts or, where it has not been customary to
make up accounts, on the 5th day of April in the year of
assessment.

(b) Any profits or gains arising to, and any loss sustained by,
the individual in the 3 years referred to in paragraph (a)
in the carrying on of farming shall be aggregated for the
purposes of this subsection.

(6) (a) Subject to paragraph (b) and subsection (7), where as
respects a year of assessment an individual duly elects
in accordance with subsection (4), the individual shall be
charged to income tax for that year and for each sub-
sequent year of assessment in respect of profits or gains
from farming in accordance with subsection (5).

(b) This subsection shall not apply for any year of assessment
in which the individual—

(i) is an individual to whom subsection (1) applies, or

(ii) is not chargeable to tax on profits or gains from
farming.

(7) Where for a year of assessment an individual is by virtue of
subsection (6) chargeable to income tax in respect of profits or gains
from farming in accordance with subsection (5) and the individual
was so chargeable for each of the 3 years of assessment immediately
preceding the year of assessment, he or she may, by notice in writing
given to the inspector with the return required under section 951 for
the year of assessment, elect to be charged to tax for that year of
assessment in accordance with Chapter 3 of Part 4; but, where in the
case of an individual subsection (6) does not apply for any year of
assessment by reason of paragraph (b)(i) of that subsection, the indi-
vidual shall be deemed to be entitled to elect and to have duly
elected, as respects that year of assessment, in accordance with this
subsection.

(8) Where as respects a year of assessment an individual duly
elects or is deemed to have elected in accordance with subsection
(7)—

(a) the individual shall be charged to income tax for that year
and for each subsequent year of assessment in accordance
with Chapter 3 of Part 4, and

(b) there shall be made such assessment or assessments, if any,
as may be necessary to secure that the amount of profits
or gains from farming on which the individual is charged
for each of the 2 years of assessment immediately preced-
ing the year preceding the year of assessment, as respects
which the individual elects or is deemed to have elected
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the amount on which the individual is charged by virtue
of subsection (6) in accordance with subsection (5) for the
year preceding the year of assessment.

(9) In determining for any year of assessment what capital allow-
ances, balancing allowances or balancing charges are to be made to
or on an individual in taxing a trade of farming in accordance with
subsection (5), the individual shall be deemed to be chargeable for
that year of assessment in respect of the profits or gains of the trade
in accordance with section 65(1).

(10) Nothing in this section shall prejudice or restrict the operation
of section 67 in any case where a trade of farming is permanently
discontinued.

(11) Where for any year of assessment a loss is aggregated with
profits or gains in accordance with subsection (5)(b) and the amount
of the loss is in excess of the profits or gains, one-third of the amount
of such excess shall be deemed for the purposes of Chapter 1 of Part
12 to be a loss sustained in the trade of farming in the final year of
the 3 years on the average of the profits or gains of which the individ-
ual is to be charged to tax for that year of assessment, and any loss
so aggregated shall not be eligible for relief under any provision of
the Income Tax Acts apart from this subsection.

(12) The profits or gains from farming on which an individual is
to be charged to tax for any year of assessment by virtue of subsec-
tion (6) in accordance with subsection (5) shall be deemed to be the
profits or gains from farming of that individual in determining his or
her total income for that year for the purposes of the Income Tax
Acts apart from this section, and any provision of those Acts relating
to the delivery of any return, account (including balance sheet), state-
ment, declaration, book, list or other document or the furnishing of
any particulars shall apply as if this section had not been enacted.

658.—(1) This section shall apply to any person carrying on farm-
ing, the profits or gains of which are chargeable to tax in accordance
with section 655.

(2) (a) Where a person to whom this section applies incurs, for
the purpose of a trade of farming land occupied by such
person, any capital expenditure on the construction of
farm buildings (excluding a building or part of a building
used as a dwelling), fences, roadways, holding yards,
drains or land reclamation or other works, there shall be
made to such person during a writing-down period of 7
years beginning with the chargeable period related to that
expenditure, writing-down allowances (in this section
referred to as ‘‘farm buildings allowances’’) in respect of
that expenditure and such allowances shall be made in
taxing the trade.

(b) As respects each of the first 6 years of the writing-down
period, the farm buildings allowance to be made under
this subsection shall be 15 per cent of the capital expendi-
ture referred to in paragraph (a) and, as respects the last
year of the writing-down period, the farm buildings
allowance to be made under this subsection shall be 10
per cent of that expenditure.
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(c) Where the capital expenditure referred to in paragraph (a)
was incurred before the 27th day of January, 1994, this
section shall apply subject to paragraph 23 of Schedule
32.

(3) For the purposes of the application to this section of section
321, ‘‘basis period’’ has the meaning assigned to it by section 306.

(4) Where for any year of assessment an individual is not charge-
able to income tax in respect of profits or gains from farming in
accordance with Chapter 3 of Part 4, and that year is a year of assess-
ment in respect of which, if the individual had been so chargeable,
he or she could have claimed a farm buildings allowance under this
section, that allowance shall for the purposes of this section be
deemed to have been made for that year of assessment and shall not
be carried forward and set off against profits or gains chargeable for
any subsequent year of assessment.

(5) Any capital expenditure incurred by a person about to carry
on farming but before commencing farming shall for the purposes of
this section be treated as if it had been incurred on the first day on
which the person commences farming.

(6) Any claim for a farm buildings allowance to be made to a
person under this section shall be included in the annual statement
required to be delivered by the person under the Income Tax Acts
of the profits or gains from farming, and section 304(4) shall apply
in relation to the allowance as it applies in relation to allowances to
be made under Part 9.

(7) Any claim for a farm buildings allowance under this section
shall be made to and determined by the inspector, but any person
aggrieved by any decision of the inspector on any such claim may,
on giving notice in writing to the inspector within 21 days after the
notification to that person of the decision, appeal to the Appeal
Commissioners.

(8) The Appeal Commissioners shall hear and determine an
appeal to them made under subsection (7) as if it were an appeal
against an assessment to tax, and the provisions of the Income Tax
Acts relating to the rehearing of an appeal and to the statement of
a case for the opinion of the High Court on a point of law shall apply
accordingly with any necessary modifications.

(9) Subject to subsection (10), where a person who is entitled to
a farm buildings allowance under this section in respect of capital
expenditure incurred for the purpose of farming farm land transfers
such person’s interest in that farm land or any part of that farm land
to another person, that other person shall, to the exclusion of the
first-mentioned person, be entitled to the allowances under this
section for the chargeable periods following the chargeable period in
which the transfer of interest took place.

(10) Where the transfer of interest to which subsection (9) refers
takes place in relation to part of the farm land, subsection (9) shall
apply to so much of the allowance as is properly referable to that
part of the land as if it were a separate allowance.

(11) Where expenditure is incurred partly for the purposes of
farming and partly for other purposes, subsection (2) shall apply to
so much only of that expenditure as on a just apportionment ought
fairly to be treated as incurred for the purposes of farming.
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section in respect of any expenditure if for the same or any other
chargeable period an allowance is or has been made in respect of
that expenditure under Chapter 1 of Part 9.

(13) Expenditure shall not be regarded for the purposes of this
section as having been incurred by a person in so far as it has been
or is to be met directly or indirectly by the State or by any person
other than the first-mentioned person.

659.—(1) This section shall apply to any person—

(a) carrying on farming, the profits or gains of which are charge-
able to tax in accordance with section 655,

(b) for whom, in respect of capital expenditure to which para-
graph (c) refers and in respect of farm land occupied by
him or her, a farm nutrient management plan has been
drawn up by an agency or planner approved to draw up
such plans by the Department of Agriculture and Food,
and drawn up in accordance with—

(i) the guidelines in relation to such plans entitled ‘‘Farm
Nutrient Management Plan’’ issued by the Depart-
ment of Agriculture, Food and Forestry on the 21st
day of March, 1997, or

(ii) a plan drawn up under the scheme known as the
Rural Environment Protection Scheme (REPS) or
the scheme known as the Erne Catchment Nutrient
Management Scheme, both being schemes adminis-
tered by the Department of Agriculture and Food,

and

(c) who incurs capital expenditure on or after the 6th day of
April, 1997, and before the 6th day of April, 2000, on the
construction of those farm buildings (excluding a building
or part of a building used as a dwelling) or structures
specified in the Table to this section in the course of a
trade of farming land occupied by such person where
such building or structures are constructed in accordance
with that farm nutrient management plan and are certi-
fied as being necessary by that agency or planner for the
purpose of securing a reduction in or the elimination of
any pollution arising from the trade of farming.

(2) Subject to the provisions of Article 6 of Council Regulation
(EEC) No. 2328/91 of 15 July 19911 on improving the efficiency of
agricultural structures, as amended, and subject to subsection (3),
where a person to whom this section applies—

(a) has delivered to the Department of Agriculture and Food, a
farm nutrient management plan referred to in subsection
(1)(b), and

(b) incurs capital expenditure to which subsection (1) applies,

1O.J. No. L218 of 6.8.1991, p. 1.
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there shall be made to such person during a writing-down period of
8 years beginning with the chargeable period related to that expendi-
ture, writing-down allowances (in this section referred to as ‘‘farm
pollution control allowances’’) in respect of that expenditure and
such allowances shall be made in taxing the trade.

(3) The farm pollution control allowances to be made in accord-
ance with subsection (2) in respect of capital expenditure incurred in
a chargeable period shall be—

(a) as respects the first year of the writing-down period referred
to in subsection (2)—

(i) where the capital expenditure incurred has not
exceeded £20,000, an amount equal to 50 per cent of
that expenditure, or

(ii) where the capital expenditure incurred has exceeded
£20,000, an amount equal to £10,000,

(b) as respects the next 6 years of that writing-down period,
an amount equal to 15 per cent of the balance of that
expenditure after deducting the amount of any allowance
made by virtue of paragraph (a), and

(c) as respects the last year of that writing-down period, an
amount equal to 10 per cent of the balance of that expen-
diture after deducting the amount of any allowance made
by virtue of paragraph (a).

(4) For the purposes of the application to this section of section
321, ‘‘basis period’’ has the meaning assigned to it by section 306.

(5) Any claim by a person for a farm pollution control allowance
to be made to such person shall be included in the annual statement
required to be delivered under the Income Tax Acts of the profits
or gains from farming, and section 304(4) shall apply in relation to
the allowance as it applies in relation to allowances to be made under
Part 9.

(6) Any claim for a farm pollution control allowance shall be made
to and determined by the inspector, but any person aggrieved by any
decision of the inspector on any such claim may, on giving notice in
writing to the inspector within 21 days after the notification to the
person of the decision, appeal to the Appeal Commissioners.

(7) The Appeal Commissioners shall hear and determine an
appeal to them made under subsection (6) as if it were an appeal
against an assessment to tax, and the provisions of the Income Tax
Acts relating to the rehearing of an appeal and to the statement of
a case for the opinion of the High Court on a point of law shall apply
accordingly with any necessary modifications.

(8) Subject to subsection (9), where a person who is entitled to
farm pollution control allowances in respect of farm land occupied
by the person transfers his or her interest in that farm land or any
part of that farm land to another person, that other person shall, to
the exclusion of the first-mentioned person, be entitled to the allow-
ances under this section for the chargeable periods following the
chargeable period in which the transfer of interest took place.

(9) Where the transfer of interest to which subsection (8) refers
took place in relation to part of the farm land, subsection (8) shall
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erly referable to that part of the land as if it were a separate
allowance.

(10) Where expenditure is incurred partly for a purpose for which
a farm pollution control allowance is to be made and partly for
another purpose, subsection (2) shall apply to so much only of that
expenditure as on a just apportionment ought fairly to be treated as
incurred for the first-mentioned purpose.

(11) No farm pollution control allowance shall be made in respect
of any expenditure if for the same or any other chargeable period an
allowance is or has been made in respect of that expenditure under
Chapter 1 of Part 9 or section 658.

(12) Expenditure shall not be regarded for the purposes of this
section as having been incurred by a person in so far as it has been
or is to be met directly or indirectly by the State or by any person
other than the first-mentioned person.

(13) For the purposes only of determining, in relation to a claim
for a farm pollution control allowance, whether and to what extent
capital expenditure incurred on the construction of a building or
structure to which this section applies is incurred or not incurred in
the period specified in subsection (1)(c), only such an amount of that
capital expenditure as is properly attributable to work on the con-
struction of the building or structure actually carried out during that
period shall (notwithstanding any other provision of the Tax Acts as
to the time when any capital expenditure is or is to be treated as
incurred) be treated as having been incurred in that period.

TABLE

Farm Buildings and Structures to Which Allowances for the
Control of Pollution Apply

1. Waste storage facilities including slurry tanks.
2. Soiled water tanks.
3. Effluent tanks.
4. Tank fences and covers.
5. Dungsteads and manure pits.
6. Yard drains for storm and soiled water removal.
7. Walled silos, silage bases and silo aprons.
8. Housing for cattle, including drystock accommodation,

byres, loose houses, slatted houses, sloped floor houses and
kennels, roofed feed or exercise yards where such houses or
structures eliminate soiled water.

9. Housing for sheep and unroofed wintering structures for
sheep and sheep dipping tanks.

660.—(1) In this section—

‘‘balancing allowance’’ and ‘‘balancing charge’’ have the same mean-
ings respectively as in Chapter 2 of Part 9;

‘‘wear and tear allowance’’ means an allowance made under section
284.

(2) In determining whether any, and if so what, wear and tear
allowance, balancing allowance or balancing charge in respect of
machinery or plant is to be made to or on any person for any charge-
able period in taxing a trade of farming, there shall be deemed to
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have been made to that person, for every previous chargeable period
in which the machinery or plant belonged to that person and which
is a chargeable period to be taken into account for the purpose of
this section, such wear and tear allowance or greater wear and tear
allowance, if any, in respect of the machinery or plant as would have
been made to that person if, in relation to every such previous
chargeable period—

(a) the profits or gains from farming had been chargeable to tax
under Case I of Schedule D,

(b) those profits or gains had been charged to tax in accordance
with section 58 of the Income Tax Act, 1967, and not in
an amount determined under section 21 of the Finance
Act, 1974,

(c) farming had been carried on by that person since the date
on which that person acquired the machinery or plant,

(d) the machinery or plant had been used by that person solely
for the purposes of farming since that date, and

(e) a proper claim had been duly made by that person for wear
and tear allowance in respect of the machinery or plant
for every relevant chargeable period.

(3) There shall be taken into account for the purposes of this
section every previous chargeable period in which the machinery or
plant concerned belonged to the person and—

(a) during which the machinery or plant was not used by the
person for the purposes of farming,

(b) in respect of which the person was charged to tax on an
amount determined in accordance with section 21 of the
Finance Act, 1974,

(c) during which farming was not carried on by the person, or

(d) during which farming was carried on by the person in such
circumstances that the full amount of the profits or gains
of farming was not liable to be charged to tax under Case
I of Schedule D.

(4) In the case of a company (within the meaning of section 4(1)),
subsection (2)(c) shall not alter the periods which are to be taken as
chargeable periods but, if during any period after the 5th day of
April, 1976, and after the company acquired the machinery or plant,
the company has not been within the charge to corporation tax, any
year of assessment or part of a year of assessment falling within that
period shall be taken as a chargeable period as if it had been an
accounting period of the company.

(5) Nothing in this section shall affect section 288(4).

661.—(1) This section shall apply to a loss sustained by a person
in the carrying on of farming in any year of assessment, being a year
for which such person was not chargeable to tax in respect of profits
or gains from farming.

(2) No relief shall be given under section 382 in respect of a loss
to which this section applies by deducting such loss from or setting
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for any year of assessment.

662.—(1) In this section—

‘‘prior 3 years’’, in relation to a loss incurred in a year of assessment,
means the last 3 years of assessment before that year;

‘‘prior period of loss’’ means the prior 3 years or, if losses were
incurred in successive years of assessment amounting in the aggre-
gate to a period longer than 3 years (and ending when the prior 3
years end), that longer period.

(2) (a) Any loss (including any amount in respect of allowances
which by virtue of section 392 is to be treated as a loss)
incurred in a trade of farming or market gardening shall
not be available for relief under section 381 unless it is
shown that, for the year of assessment in which the loss
is claimed to have been incurred, the trade was being
carried on on a commercial basis and with a view to the
realisation of profits in the trade.

(b) Without prejudice to paragraph (a), any loss (including
any amount in respect of allowances which by virtue of
section 392 is to be treated as a loss) incurred in any year
of assessment in a trade of farming or market gardening
shall not be available for relief under section 381 if in
each of the prior 3 years a loss was incurred in carrying
on that trade.

(c) For the purposes of this section, the fact that a trade of
farming or market gardening was being carried on at any
time so as to afford a reasonable expectation of profit
shall be conclusive evidence that it was then being carried
on with a view to the realisation of profits.

(d) This subsection shall not restrict relief for any loss or any
capital allowance where it is shown by the claimant—

(i) that the whole of the claimant’s farming or market
gardening activities in the year following the prior 3
years are of such a nature, and carried on in such a
way, as would have justified a reasonable expec-
tation of the realisation of profits in the future if
those activities had been undertaken by a competent
farmer or market gardener, and

(ii) that if such farmer or market gardener had under-
taken those activities at the beginning of the prior
period of loss, such farmer or market gardener could
not reasonably have expected those activities to
become profitable until after the end of the year fol-
lowing the prior period of loss.

(e) This subsection shall not restrict relief where the carrying
on of the trade forms part of and is ancillary to a larger
trading undertaking.

(3) In ascertaining for the purposes of this section whether a loss
was incurred in any year, the rules applicable to Case I of Schedule
D shall be applied.
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(4) Where a trade of farming or market gardening is or is to be
treated as being carried on for a part only of a year of assessment by
reason of its being set up and commenced, or discontinued, or both,
in that year, subsection (2) shall apply in relation to that trade as
regards that part of that year.

(5) Subsection (2) shall not restrict relief for any loss or capital
allowance if the trade was set up and commenced within the prior 3
years, and for the purposes of this subsection a trade shall be treated
as discontinued and a new trade set up in any event which under the
Income Tax Acts is to be treated as equivalent to the permanent
discontinuance or setting up of a trade.

(6) Notwithstanding subsection (5), where at any time there has
been a change in the persons engaged in carrying on a trade of farm-
ing or market gardening, this section shall apply to any person who
was engaged in carrying on the trade immediately before and
immediately after the change as if the trade were the same before
and after the change without any discontinuance and as if a person
and another person with whom such person is connected were the
same person.

663.—(1) In this section—

‘‘prior 3 years’’, in relation to a loss incurred in an accounting period,
means the last 3 years before the beginning of the accounting period.

‘‘prior period of loss’’ means the prior 3 years or, if losses were
incurred in successive accounting periods amounting in all to a per-
iod longer than 3 years (and ending when the prior 3 years end), that
longer period.

(2) (a) Any loss incurred in a trade of farming or market garden-
ing shall not be available for relief under section 396(2)
unless it is shown that, for the accounting period in which
the loss is claimed to have been incurred, the trade was
being carried on on a commercial basis and with a view
to the realisation of profits in the trade.

(b) (i) In this paragraph, ‘‘loss computed without regard to
capital allowances’’ means a loss ascertained in
accordance with the rules of Case I of Schedule D
but so that, notwithstanding sections 307 and 308, no
account shall be taken of any allowance or charge
which otherwise would be taken into account under
those sections.

(ii) Without prejudice to paragraph (a), any loss
incurred in any accounting period in a trade of farm-
ing or market gardening shall not be available for
relief under section 396(2) if a loss computed without
regard to capital allowances was incurred in carrying
on that trade in that accounting period and in each
of the accounting periods wholly or partly comprised
in the prior 3 years.

(c) For the purposes of this section, the fact that a trade of
farming or market gardening was being carried on at any
time so as to afford a reasonable expectation of profit
shall be conclusive evidence that it was then being carried
on with a view to the realisation of profits.
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it is shown by the claimant company—

(i) that the whole of its farming or market gardening
activities in the year following the prior 3 years are
of such a nature, and carried on in such a way, as
would have justified a reasonable expectation of the
realisation of profits in the future if those activities
had been undertaken by a competent farmer or mar-
ket gardener, and

(ii) that if such farmer or market gardener had under-
taken those activities at the beginning of the prior
period of loss, such farmer or market gardener could
not reasonably have expected those activities to
become profitable until after the end of the year fol-
lowing the prior period of loss.

(e) This subsection shall not restrict relief where the carrying
on of the trade forms part of and is ancillary to a larger
trading undertaking.

(3) Subsection (2) shall not restrict relief for any loss if the trade
was set up and commenced within the prior 3 years, and for the
purposes of this subsection a trade shall be treated as discontinued
and a new trade set up in any event which under the Tax Acts is to
be treated as equivalent to the permanent discontinuance or setting
up of a trade; but a trade shall not be treated as discontinued if under
section 400(6) it is not to be treated as discontinued for the purpose
of capital allowances and charges.

(4) Where a trade of farming or market gardening is or is to be
treated as being carried on for a part only of an accounting period
by reason of its being set up and commenced, or discontinued, or
both, in that accounting period, subsection (2) shall apply in relation
to that trade as regards that part of that accounting period.

(5) Notwithstanding subsection (3), where at any time there has
been a change in the persons engaged in carrying on a trade of farm-
ing or market gardening, this section shall apply to any person, who
was engaged in carrying on the trade immediately before and
immediately after the change as if the trade were the same before
and after the change without any discontinuance and as if a person
and another person with whom such person is connected were the
same person, and accordingly relief from corporation tax may be
restricted under this section by reference to losses some of which are
incurred in years of assessment and some, computed without regard
to capital allowances, are incurred in a company’s accounting
periods.

664.—(1) (a) In this section—

‘‘farm land’’ means land in the State wholly or
mainly occupied for the purposes of husbandry and
includes a building (other than a building or part of
a building used as a dwelling) situated on the land
and used for the purposes of farming that land;

‘‘lease’’, ‘‘lessee’’, ‘‘lessor’’ and ‘‘rent’’ have the same
meanings respectively as in Chapter 8 of Part 4;
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‘‘qualifying lease’’ means a lease of farm land which
is—

(i) in writing or evidenced in writing,

(ii) for a definite term of 5 years or more, and

(iii) made on an arm’s length basis between a qualify-
ing lessor or qualifying lessors and a lessee or
lessees who is, or each of whom is, a qualifying
lessee in relation to the qualifying lessor or the
qualifying lessors;

‘‘qualifying lessee’’, in relation to a qualifying lessor
or qualifying lessors, means an individual—

(i) who is not connected with the qualifying lessor
or with any of the qualifying lessors, and

(ii) who uses any farm land leased by him or her
from the qualifying lessor or the qualifying les-
sors for the purposes of a trade of farming car-
ried on by him or her solely or in partnership;

‘‘qualifying lessor’’ means an individual who—

(i) is aged 55 years or over or is permanently inca-
pacitated by reason of mental or physical infirm-
ity from carrying on a trade of farming, and

(ii) has not after the 30th day of January, 1985,
leased the farm land which is the subject of the
qualifying lease from a person or persons, who
is or are, or one of whom is, connected with him
or her, on terms which are not such as might
have been expected to be included in a lease if
the negotiations for the lease had been at arm’s
length;

‘‘the specified amount’’, in relation to any surplus or
surpluses (within the meaning of section 97(1)) aris-
ing in respect of the rent or the rents from any farm
land let under a qualifying lease or qualifying leases,
means, subject to paragraph (b), the lesser of—

(i) the amount of that surplus or the aggregate
amount of those surpluses,

(ii) as respects a qualifying lease or qualifying leases
made—

(I) in the period beginning on the 6th day of
April, 1985, and ending on the 19th day of
January, 1987, £2,000,

(II) in the period beginning on the 20th day of
January, 1987, and ending on the 31st day
of December, 1987, £2,800,

(III) in the period beginning on the 1st day of Jan-
uary, 1988, and ending on the 29th day of
January, 1991, £2,000,
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January, 1991, and ending on the 22nd day
of January, 1996—

(A) £4,000, in a case where the qualifying
lease or qualifying leases is or are for
a definite term of 7 years or more, and

(B) £3,000, in any other case, or

(V) on or after the 23rd day of January, 1996—

(A) £6,000, in a case where the qualifying
lease or qualifying leases is or are for
a definite term of 7 years or more, and

(B) £4,000, in any other case,

and

(iii) where the rent or rents was or were not receiv-
able in respect of a full year’s letting or lettings,
such amount as bears to the amount determined
in accordance with clause (I), (II), (III), (IV) or
(V), as may be appropriate, of subparagraph (ii)
the same proportion as the amount of the rent
or the aggregate amount of the rents bears to
the amount of the rent or the aggregate amount
of the rents which would be receivable for a full
year’s letting or lettings.

(b) Where the income of a qualifying lessor consists of
or includes rent or rents—

(i) from a qualifying lease or qualifying leases made
in the period beginning on the 20th day of Janu-
ary, 1987, and ending on the 31st day of
December, 1987, and from a qualifying lease
made—

(I) in the period beginning on the 6th day of
April, 1985, and ending on the 19th day of
January, 1987, or

(II) in the period beginning on the 1st day of
January, 1988, and ending on the 29th day
of January, 1991,

the specified amount shall not exceed £2,800;

(ii) from a qualifying lease or qualifying leases made
in the period beginning on the 30th day of Janu-
ary, 1991, and ending on the 22nd day of Janu-
ary, 1996, and from a qualifying lease made
before the 30th day of January, 1991, the speci-
fied amount shall not exceed—

(I) £4,000, in a case where the qualifying lease
or qualifying leases is or are for a definite
term of 7 years or more, and

(II) £3,000, in any other case;
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(iii) from a qualifying lease or qualifying leases made
on or after the 23rd day of January, 1996, and
from a qualifying lease made at any other time,
the specified amount shall not exceed—

(I) £6,000, in a case where the qualifying lease
or qualifying leases is or are for a definite
term of 7 years or more, and

(II) £4,000, in any other case.

(2) Where for any year of assessment—

(a) the total income of a qualifying lessor consists of or includes
any profits or gains chargeable to tax under Case V of
Schedule D, and

(b) any surplus or surpluses (within the meaning of section
97(1)) arising in respect of the rent or rents from any
farm land let under a qualifying lease or qualifying leases
has been or have been taken into account in computing
the amount of those profits or gains,

the qualifying lessor shall in determining that total income be
entitled to a deduction of the lesser of—

(i) the specified amount in relation to the surplus or surpluses,
and

(ii) the amount of the profits or gains.

(3) The amount of any deduction due under subsection (2) shall—

(a) where by virtue of section 1017 a woman’s income is deemed
to be her husband’s income, be determined separately as
regards the part of his income which is his by virtue of
that section and the part which is his apart from that
section, or

(b) where by virtue of section 1017 a man’s income is deemed
to be his wife’s income, be determined separately as
regards the part of her income which is hers by virtue of
that section and the part which is hers apart from that
section,

and where section 1023 applies any deduction allowed by virtue of
subsection (2) shall be allocated to the person and to his or her
spouse as if they were not married.

(4) (a) For the purposes of subsection (2), where a single qualify-
ing lease relates to both farm land and other property,
goods or services, only such amount, if any, of the surplus
arising in respect of the rent payable under the lease as
is determined by the inspector and after such apportion-
ments of rent, expenses and other deductions as are
necessary, according to the best of the inspector’s know-
ledge and judgment, to be properly attributable to the
lease of the farm land shall be treated as a surplus arising
in respect of a rent from farm land let under a qualifying
lease.

(b) Any amount which by virtue of paragraph (a) is deter-
mined by the inspector may be amended by the Appeal
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the rehearing of an appeal against that determination.

(5) For the purposes of determining the amount of any relief to
be granted under this section, the inspector may by notice in writing
require the lessor to furnish such information as the inspector con-
siders necessary.

(6) (a) Subsections (1) and (2) of section 459 and section 460 shall
apply to a deduction under this section as they apply to
any allowance, deduction, relief or reduction under the
provisions specified in the Table to section 458.

(b) Subsections (3) and (4) of section 459 and paragraph 8 of
Schedule 28 shall, with any necessary modifications, apply
in relation to a deduction under this section.

CHAPTER 2

Farming: relief for increase in stock values

665.—In this Chapter—

‘‘accounting period’’, in relation to a person, means—

(a) where the person is a company, an accounting period deter-
mined in accordance with section 27, or

(b) where the person is not a company, a period of one year
ending on the date to which the accounts of the person
are usually made up,

but, where accounts have not been made up or where accounts have
been made up for a greater or lesser period than one year, the
accounting period shall be such period not exceeding one year as the
Revenue Commissioners may determine;

‘‘chargeable period’’ has the same meaning as in section 321(2);

‘‘company’’ has the same meaning as in section 4;

‘‘period of account’’, in relation to a person, means a period for
which the accounts of the person have been made up;

‘‘person’’ means a person resident in the State and not resident else-
where and, unless the contrary intention appears, includes a
company;

‘‘specified return date for the chargeable period’’ has the same mean-
ing as in section 950;

‘‘trading income’’, in relation to the trade of farming, means—

(a) where the person is a company, the income from the trade
computed in accordance with the rules applicable to Case
I of Schedule D, or

(b) in the case of any other person, the profits or gains of the
trade computed in accordance with the rules applicable
to Case I of Schedule D;
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‘‘trading stock’’, in relation to the trade of farming, has the same
meaning as in section 89 and, in determining the value of a person’s
trading stock at any time for the purposes of a deduction under
section 666, to the extent that at or before that time any payments
on account have been received by the person in respect of any trad-
ing stock, the value of that stock shall be reduced accordingly.

666.—(1) Subject to this Chapter, where—

(a) a person carries on in an accounting period the trade of
farming in respect of which the person is within the
charge to tax under Case I of Schedule D, and

(b) the value of the person’s trading stock of that trade at the
end of the accounting period (in this Chapter referred to
as its ‘‘closing stock value’’) exceeds the value of the trad-
ing stock of that trade at the beginning of the accounting
period (in this Chapter referred to as its ‘‘opening stock
value’’),

the person shall, in the computation for the purposes of tax of the
trading income of that trade, be entitled to a deduction under this
section equal to 25 per cent of the amount of that excess as if the
deduction were a trading expense incurred in the accounting period,
and the amount of that excess is referred to in this Chapter as the
person’s ‘‘increase in stock value’’.

(2) In the case of a company—

(a) the amount of the deduction under this section in an
accounting period shall not exceed the amount of the
company’s trading income for that period after all
reductions of income for that period by virtue of sections
396 and 397 and after all deductions and additions for
that period by virtue of sections 307 and 308 and before
any deduction allowed by virtue of this section, and

(b) where a deduction allowed by virtue of this section in com-
puting the company’s income from the trade of farming
for an accounting period applies for an accounting period
(in this subsection referred to as ‘‘the relevant period’’),
the company shall not be entitled to—

(i) a deduction under section 307 or 308 for any account-
ing period later than the relevant period in respect
of any allowance treated as a trading loss of the trade
before the commencement of the relevant period,

(ii) a set-off of a loss under section 396 for any accounting
period later than the relevant period in respect of a
loss sustained in the trade before the commencement
of the relevant period, or

(iii) a set-off of a loss under section 397 for any accounting
period earlier than the relevant period in respect of
a loss sustained in the trade.

(3) In the case of a person other than a company, where a
deduction allowed by virtue of this section in computing the person’s
trading profits of the trade of farming for an accounting period
applies for a year of assessment (in this subsection referred to as
‘‘the relevant year’’)—
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(i) under section 382 for any year of assessment later
than the relevant year in respect of a loss sustained
in the trade before the commencement of the rel-
evant year, or

(ii) under section 385 for any year of assessment earlier
than the relevant year in respect of a loss sustained
in the trade,

(b) section 304(4) or that section as applied by any other pro-
vision of the Income Tax Acts shall not apply as respects
a capital allowance or part of a capital allowance which
is or is deemed to be all or part of a capital allowance for
the relevant year and to which full effect has not been
given in that year because there were no profits or gains
chargeable for that year or there was an insufficiency of
profits or gains chargeable for that year,

(c) section 392 shall not apply to the capital allowances or any
part of such allowances for the relevant year, and

(d) the amount of any deduction given under this section shall
not exceed the amount of the person’s trading income
from the trade of farming for the relevant year before
any deduction allowed by virtue of this section.

(4) (a) A deduction shall not be allowed under this section in
computing a company’s trading income for any account-
ing period which ends on or after the 6th day of April,
1999.

(b) Any deduction allowed by virtue of this section in comput-
ing the profits or gains of the trade of farming for an
accounting period of a person other than a company shall
not apply for any purpose of the Income Tax Acts for
any year of assessment later than the year 1998-99.

(5) A person shall not be entitled to a deduction under this section
for any chargeable period unless a written claim for such a deduction
is made on or before the specified return date for that chargeable
period.

(6) This section shall apply to a trade of farming carried on by a
partnership as it applies to a trade of farming carried on by a person.

667.—(1) In this section, ‘‘qualifying farmer’’ means an individual
who—

(a) in the year 1993-94 or any subsequent year of assessment
first qualifies for grant aid under the Scheme of Instal-
lation Aid for Young Farmers operated by the Depart-
ment of Agriculture and Food under Council Regulation
(EEC) No. 797/85 of 12 March 19851 or that Regulation
as may be revised from time to time, or

(b) (i) first becomes chargeable to income tax under Case I
of Schedule D in respect of profits or gains from the

1O.J. No. L93 of 30.3.1985, p.6.
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trade of farming for the year 1993-94 or any sub-
sequent year of assessment,

(ii) has not attained the age of 35 years at the commence-
ment of the year of assessment referred to in subpar-
agraph (i), and

(iii) at any time in the year of assessment so referred to—

(I) is the holder of a qualification set out in the
Table to this section (in this subparagraph
referred to as ‘‘the Table’’) and, in the case of a
qualification set out in subparagraph (c), (d),
(e), (f) or (g) of paragraph 3, or in paragraph 4,
of the Table, is also the holder of a certificate
issued by Teagasc — The Agricultural and Food
Development Authority (in this section referred
to as ‘‘Teagasc’’) certifying that such person has
satisfactorily attended a course of training in
farm management the aggregate duration of
which exceeded 80 hours; but, where Teagasc
certifies that any other qualification corresponds
to a qualification set out in the Table, that other
qualification shall for the purposes of this sub-
section be treated as if it were the corresponding
qualification so set out,

(II) (A) has satisfactorily attended full-time a course
at a third-level institution in any discipline
for a period of not less than 2 years’ dur-
ation, and

(B) is the holder of a certificate issued by Tea-
gasc certifying satisfactory attendance at a
course of training in either or both agri-
culture and horticulture the aggregate dur-
ation of which exceeded 180 hours,

or

(III) if born before the 1st day of January, 1968, is the
holder of a certificate issued by Teagasc certify-
ing that such person has satisfactorily attended
a course of training in either or both agriculture
and horticulture the aggregate duration of which
exceeded 180 hours.

(2) In the case of a qualifying farmer—

(a) section 666(1) shall apply as if ‘‘100 per cent’’ were substi-
tuted for ‘‘25 per cent’’;

(b) paragraph (a) shall apply in computing a person’s trading
profits for an accounting period in the case of an individ-
ual who becomes a qualifying farmer—

(i) on or after the 6th day of April, 1993, and before the
6th day of April, 1995, for the year of assessment
1995-96 and for each of the 3 immediately suc-
ceeding years of assessment,

(ii) on or after the 6th day of April, 1995, and before the
6th day of April, 1997, for the year of assessment in
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and for each of the 3 immediately succeeding years
of assessment, or

(iii) on or after the 6th day of April, 1997, and before the
6th day of April, 1999, for the year of assessment in
which the person becomes a qualifying farmer and
for the immediately succeeding year of assessment.

TABLE

1. Qualifications awarded by Teagasc:

(a) Certificate in Farming;

(b) Diploma in Commercial Horticulture;

(c) Diploma in Amenity Horticulture;

(d) Diploma in Pig Production;

(e) Diploma in Poultry Production.

2. Qualifications awarded by the Farm Apprenticeship Board:

(a) Certificate in Farm Management;

(b) Certificate in Farm Husbandry;

(c) Trainee Farmer Certificate.

3. Qualifications awarded by a third-level institution:

(a) Degree in Agricultural Science awarded by the
National University of Ireland through the National
University of Ireland, Dublin;

(b) Degree in Horticultural Science awarded by the
National University of Ireland through the National
University of Ireland, Dublin;

(c) Degree in Veterinary Science awarded by the
National University of Ireland through the National
University of Ireland, Dublin;

(d) Degree in Rural Science awarded by the National
University of Ireland through the National University
of Ireland, Cork or by the University of Limerick;

(e) Diploma in Rural Science awarded by the National
University of Ireland through the National University
of Ireland, Cork;

(f) Degree in Dairy Science awarded by the National Uni-
versity of Ireland through the National University of
Ireland, Cork;

(g) Diploma in Dairy Science awarded by the National
University of Ireland through the National University
of Ireland, Cork.

4. Certificates awarded by the National Council for Edu-
cational Awards:

(a) National Certificate in Agricultural Science studied
through Kildalton Agricultural College and Waterford
Regional Technical College;

(b) National Certificate in Business Studies
(Agribusiness) studied through the Franciscan Bro-
thers Agricultural College, Mountbellew, and Galway
Regional Technical College.
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668.—(1) In this section—

‘‘excess’’ means the excess of the relevant amount over the value of
the stock to which this section applies at the beginning of the
accounting period in which the disposal takes place;

‘‘relevant amount’’ means the amount of any income received by a
person as a result or in consequence of a disposal of stock to which
this section applies;

‘‘stock to which this section applies’’ means all cattle forming part
of the trading stock of the trade of farming, where such cattle are
compulsorily disposed of on or after the 6th day of April, 1993, under
any statute relating to the eradication or control of diseases in live-
stock, and for the purposes of this section all cattle shall be regarded
as compulsorily disposed of where, in the case of any disease eradi-
cation scheme relating to the eradication or control of brucellosis in
livestock, all eligible cattle for the purposes of any such scheme,
together with such other cattle as are required to be disposed of, are
disposed of.

(2) Where stock to which this section applies is disposed of in an
accounting period by a person carrying on the trade of farming, the
person may elect to have the excess treated in accordance with sub-
sections (3) to (5), and such election shall be made in such form
and contain such information as the Revenue Commissioners may
require.

(3) (a) Notwithstanding any other provision of the Tax Acts apart
from paragraph (b), where a person elects in accordance
with subsection (2), the excess shall be disregarded as
respects the accounting period in which it arises and shall
instead be treated for the purposes of the Tax Acts as
arising in equal instalments in each of the 2 immediately
succeeding accounting periods.

(b) Notwithstanding paragraph (a), where the person further
elects, the excess shall be treated as arising in such equal
instalments in the accounting period in which it arises and
in the immediately succeeding accounting period.

(4) Where, not later than the end of the succeeding accounting
period or succeeding accounting periods, as appropriate, referred to
in subsection (3), the person incurs expenditure on the replacement
of cattle in an amount not less than the relevant amount, the person
shall be deemed to be entitled to a deduction under section 666 in
respect of the amount of the excess, that section being applied as if
‘‘100 per cent’’ were substituted for ‘‘25 per cent’’; but, where the
expenditure incurred on such replacement is less than the relevant
amount, the deduction under section 666 in each of the 2 accounting
periods referred to in paragraph (a) or (b) of subsection (3) shall be
reduced to an amount that bears the same proportion to the excess
as the expenditure incurred in those 2 accounting periods bears to
the relevant amount.

(5) An election under this section shall be made by notice in writ-
ing made on or before the specified return date for the chargeable
period in which the stock to which this section applies is compulsorily
disposed of.
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stock otherwise than in the normal conduct of the
trade of farming, the person shall be treated for the
purposes of this Chapter as having, at the beginning
or end of the relevant period of account, trading
stock of such value as appears to the inspector (or
on appeal to the Appeal Commissioners) to be just
and reasonable having regard to all the circum-
stances of the case.

(b) Where the value of a person’s trading stock at the
beginning of a period of account is not calculated
on the basis used for the calculation of the value of
the trading stock at the end of that period, the value
of the trading stock at the beginning of that period
shall for the purposes of this Chapter be treated as
being what it would have been if it had been calcu-
lated on that basis.

(2) (a) In any case where a person’s accounting period does not
coincide with a period of account or with 2 or more con-
secutive periods of account, the person’s increase in stock
value in the accounting period shall be determined for
the purposes of section 666 not in accordance with subsec-
tion (1) of that section but by reference to a period (in
this section referred to as ‘‘the reference period’’) deter-
mined in accordance with this subsection.

(b) In any case where the beginning of a person’s accounting
period does not coincide with the beginning of a period
of account, the reference period shall begin at the begin-
ning of the period of account which is current at the
beginning of the person’s accounting period.

(c) In any case where the end of the person’s accounting per-
iod does not coincide with the end of a period of account,
the reference period shall end at the end of the period
of account which is current at the end of the person’s
accounting period.

(d) In any case where paragraph (b) does not apply, the refer-
ence period shall begin at the beginning of the person’s
accounting period and, in any case where paragraph (c)
does not apply, the reference period shall end at the end
of the person’s accounting period.

(3) (a) In any case where subsection (2)(a) applies, a person’s
increase in stock value in the accounting period shall be
determined for the purposes of section 666 by the
formula—

A × (C − O)
N

where—

A is the number of months in the person’s accounting
period,

C is the value of the person’s trading stock at the end of
the reference period,
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O is the value of the person’s trading stock at the begin-
ning of the reference period, and

N is the number of months in the reference period.

(b) In any case where a person’s increase in stock value in an
accounting period is to be determined in accordance with
paragraph (a), then, in section 666 and in subsections (4)
to (6), any reference to the person’s closing stock value
shall be construed as a reference to the value of the per-
son’s trading stock at the end of the reference period.

(4) (a) A person shall not be entitled to a deduction under section
666 for an accounting period if that accounting period
ends by virtue of the person ceasing to—

(i) carry on the trade of farming,

(ii) be resident in the State, or

(iii) be within the charge to tax under Case I of Schedule
D in respect of that trade.

(b) In any case where a person’s increase in stock value in an
accounting period is to be determined in accordance with
subsection (3)(a), paragraph (a) shall apply as if the refer-
ence in that paragraph to the person’s accounting period
were a reference to any of the accounting periods com-
prised in the person’s reference period.

(5) (a) Subject to paragraphs (b) to (d), where a person claims a
deduction under section 666 and, immediately before the
beginning of an accounting period, the person was not
carrying on the trade to which the claim relates, then,
unless—

(i) the person acquired the initial trading stock of that
trade on a sale or transfer from another person on
that person’s ceasing to carry on that trade, and

(ii) the stock so acquired is or is included in the person’s
trading stock as valued at the beginning of the
accounting period,

the person shall be treated for the purposes of section 666
and subsections (1) to (4) as having at the beginning of
the accounting period trading stock of such value as
appears to the inspector to be just and reasonable.

(b) In determining for the purposes specified in paragraph (a)
the value of trading stock to be attributed to a person at
the beginning of the accounting period, the inspector
shall have regard to all the relevant circumstances of the
case and in particular to—

(i) movements during the person’s accounting period in
the costs of items of a kind comprised in the person’s
trading stock during that period, and

(ii) changes during that period in the volume of the trade
in question carried on by the person.
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the decision of an inspector on a claim in a case where in
accordance with paragraph (a) the inspector has attri-
buted to a person at the beginning of an accounting per-
iod trading stock of a particular value shall, in hearing
and determining the appeal in so far as it relates to the
value of the trading stock to be so attributed, determine
such value as appears to the Appeal Commissioners to
be just and reasonable, having regard to those factors to
which the inspector is required to have regard by virtue
of paragraph (b).

(d) In any case where subsection (2)(a) applies to a person’s
accounting period, for any reference in paragraphs (a) to
(c) to that accounting period there shall be substituted a
reference to the reference period.

(6) In any case where a person’s accounting period or reference
period consists of a number of complete months and a fraction of a
month, any reference in this section to the number of months in the
period shall be construed as including that fraction of a month (and
in any case where any such period is less than one month any such
reference shall be construed as a reference to that fraction of a
month of which the period consists).

PART 24

Taxation of Profits of Certain Mines and Petroleum Taxation

CHAPTER 1

Taxation of profits of certain mines

670.—(1) In this section—

‘‘mine’’ means a mine operated for the purpose of obtaining, whether
by underground or surface working, any scheduled mineral, mineral
compound or mineral substance within the meaning of section 2 of
the Minerals Development Act, 1940, but, in relation to capital
expenditure incurred before the 6th day of April, 1960, ‘‘mine’’
means an underground excavation made for the purpose of getting
minerals;

references to capital expenditure incurred in connection with a mine
shall be construed as references to capital expenditure incurred—

(a) in the development of the mine on searching for, or on dis-
covering and testing, mineral deposits or winning access
to such deposits, or

(b) on the construction of any works which are of such a nature
that when the mine has ceased to be operated they are
likely to have so diminished in value that their value will
be nil or almost nil,

but as excluding references to—

(i) any expenditure on the acquisition of the site of the mine or
of the site of any such works or of rights in or over any
such site,
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(ii) any expenditure on the acquisition of, or of rights over, the
deposits, or

(iii) any expenditure on works constructed wholly or mainly for
subjecting the raw product of the mine to any process
except a process designed for preparing the raw product
for use as such;

references to assets representing capital expenditure incurred in con-
nection with a mine shall be construed as including—

(a) in relation to expenditure on searching for, discovering and
testing deposits, references to any information or other
results obtained from any search, exploration or enquiry
on which the expenditure was incurred,

(b) references to any part of such assets, and

(c) in the case of any such assets destroyed or damaged, refer-
ences to any insurance moneys or other compensation
moneys in respect of such destruction or damage.

(2) Expenditure shall not for the purposes of this section be
regarded as having been incurred by a person carrying on the trade
of working a mine in so far as the expenditure has been or is to be
met directly or indirectly out of moneys provided by the Oireachtas
or by any other person (not being a person who has carried on the
trade of working that mine).

(3) Any person who carries on the trade of working a mine and
who has on or after the 6th day of April, 1946, incurred any capital
expenditure in connection with the mine may apply for an allowance
(in this section referred to as a ‘‘mine development allowance’’) in
respect of that capital expenditure.

(4) Application for a mine development allowance for any charge-
able period may be made to the inspector not later than 24 months
after the end of that period.

(5) (a) Subject to paragraph (b), the following provisions shall
apply in relation to the amount of a mine development
allowance for any chargeable period in respect of any
capital expenditure incurred in connection with a mine:

(i) the inspector shall estimate to the best of his or her
judgment the life (in this subsection referred to as
‘‘the estimated life’’) of the deposits, but shall not
estimate such life at more than 20 years;

(ii) the inspector shall then estimate the amount of the
difference (in this subsection referred to as ‘‘the esti-
mated difference’’) between the capital expenditure
incurred in connection with the mine and the amount
which in his or her opinion the assets representing
that capital expenditure are likely to be worth at the
end of the estimated life;

(iii) the inspector shall, subject to this section, allow as
the mine development allowance for that chargeable
period an amount equal to a sum which bears to the
estimated difference the same proportion as the
length of that chargeable period bears to the length
of the estimated life;
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mine was incurred during that chargeable period,
then, that chargeable period shall for the purposes
of subparagraph (iii) be taken to comprise so much
only of that chargeable period as is subsequent to the
date on which the capital expenditure was incurred.

(b) The total of the mine development allowances shall not
exceed the estimated difference.

(6) A mine development allowance to any person carrying on the
trade of working a mine shall be made in taxing that trade, and
section 304(4) shall apply in relation to the allowance as it applies in
relation to allowances to be made under Part 9.

(7) A mine development allowance shall not be made in respect
of any capital expenditure incurred in connection with a mine in any
case where the asset representing that capital expenditure is an asset
in respect of which an allowance may be made under section 284.

(8) Where a mine development allowance for any chargeable per-
iod has been made in respect of capital expenditure incurred in con-
nection with a mine, then, for that chargeable period section 85 shall
not apply as respects any such asset.

(9) Any capital expenditure incurred on or after the 6th day of
April, 1946, in connection with a mine by a person about to carry on
the trade of working the mine but before commencing such trade
shall be treated for the purposes of this section as if it had been
incurred on the first day of the commencement of such trade.

(10) Where mine development allowances in respect of any capital
expenditure incurred in connection with a mine have been made and
the mine has finally ceased to be operated, the following provisions
shall apply:

(a) the inspector shall review the mine development allowances;

(b) if on such review it appears that the amount of the differ-
ence (in this subsection referred to as ‘‘the difference’’)
between the capital expenditure incurred in connection
with the mine and the amount which the assets rep-
resenting that capital expenditure at such cessation were
worth at such cessation exceeds the total of the mine
development allowances, then, further mine development
allowances equal to the excess may be made for any
chargeable period (being the chargeable period in which
the mine has finally ceased to be operated or any pre-
vious chargeable period), but the total of such further
mine development allowances shall not amount to more
than the excess and if necessary effect may be given to
this paragraph by means of repayment;

(c) if on such review it appears that the difference is less than
the total of the mine development allowances, then, the
deficiency or the total of the mine development allow-
ances, whichever is the less, shall be treated as a trading
receipt of the trade of working the mine accruing immedi-
ately before such cessation.

(11) Where the person (in this subsection referred to as ‘‘the
vendor’’) carrying on the trade of working a mine sells to any other
person (not being a person who succeeds the vendor in that trade)
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any asset representing capital expenditure incurred in connection
with the mine and by reference to which mine development allow-
ances have been made, the following provisions shall apply:

(a) if the total of the mine development allowances when added
to the sum realised on the sale of that asset is less than
that capital expenditure by any amount (in this subsec-
tion referred to as ‘‘the unexhausted allowance’’), then,
further mine development allowances may be granted to
the vendor in respect of any chargeable period (being the
chargeable period of such sale or any previous chargeable
period), but the total of such further mine development
allowances shall not exceed the unexhausted allowance;

(b) if the total of the mine development allowances when added
to the sum realised on the sale of that asset exceeds that
capital expenditure, then, the amount of such excess or
the total of the mine development allowances, whichever
is the less, shall be treated as a trading receipt of the
trade accruing immediately before the sale.

(12) Where—

(a) mine development allowances in respect of any capital
expenditure incurred in connection with a mine have
been made to a person (in this subsection referred to as
‘‘the original trader’’) carrying on the trade of working
the mine, and

(b) another person (in this subsection referred to as ‘‘the
successor’’) succeeds to that trade,

mine development allowances may continue to be made in respect
of that capital expenditure to the successor, but in no case shall the
amount of such allowances exceed the amount to which the original
trader would have been entitled if the original trader had continued
to carry on that trade.

(13) Where for any chargeable period a company was entitled to
relief from tax by virtue of Chapter II or Chapter III of Part XXV
of the Income Tax Act, 1967, then, for the purposes of subsections
(5) and (10) to (12), there shall be deemed to have been made for
that chargeable period in respect of any expenditure the full mine
development allowance which on due claim could have been made
for that chargeable period in respect of that expenditure, unless that
allowance has in fact been made.

(14) An appeal to the Appeal Commissioners shall lie on any ques-
tion arising under this section in the like manner as an appeal would
lie against an assessment, and the provisions of the Income Tax Acts
relating to appeals shall apply accordingly.

671.—(1) In this section, ‘‘marginal coal mine’’ means a coal mine
in the State being worked for the purpose of the production of coal
and in respect of which the Minister for the Marine and Natural
Resources gives a certificate stating that that Minister is satisfied that
the profits derived or to be derived from the working of that mine
are such that, if tax is to be charged on those profits in accordance
with the Income Tax Acts, other than this section, the mine is
unlikely to continue to be worked.
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for the Marine and Natural Resources, may direct in respect of a
marginal coal mine that for any particular year of assessment the tax
chargeable on the profits of that mine shall be reduced to such
amount (including nil) as may be specified by the Minister for
Finance.

(3) Where a person is carrying on the trade of working a coal mine
in respect of which the Minister for Finance gives a direction under
subsection (2) in respect of a year of assessment, an allowance shall
be made as a deduction in charging the profits of that trade to tax
for that year of assessment of such amount as will ensure that the
tax charged in respect of the profits of that trade shall equal the
amount specified by that Minister.

(4) This section shall apply for corporation tax as it applies for
income tax, and references to the Income Tax Acts, to years of
assessment and to a deduction in charging the profits of a trade shall
apply as if they were or included respectively references to the Cor-
poration Tax Acts, to accounting periods and to a deduction made
in computing the trading income for corporation tax.

672.—(1) In this section and in sections 673 to 683, except where
otherwise provided or the context otherwise requires—

‘‘development expenditure’’ means capital expenditure—

(a) on the development of a qualifying mine, or

(b) on the construction of any works in connection with a quali-
fying mine which are of such a nature that, when the mine
ceases to be operated, they are likely to have so dimin-
ished in value that their value will be nil or almost nil,

and includes interest on money borrowed to meet such capital expen-
diture, but does not include expenditure on—

(i) the acquisition of the site of the mine or the site of any such
works or of rights in or over any such site,

(ii) the acquisition of a scheduled mineral asset, or

(iii) works constructed wholly or mainly for subjecting the raw
product of the mine to any process except a process
designed for preparing the raw product for use as such;

‘‘exploration expenditure’’ means capital expenditure on searching
in the State for deposits of scheduled minerals or on testing such
deposits or winning access to such deposits, and includes capital
expenditure on systematic searching for areas containing scheduled
minerals and searching by drilling or other means for scheduled min-
erals in those areas, but does not include expenditure on operations
in the course of working a qualifying mine or expenditure which is
development expenditure;

‘‘mine development allowance’’ has the same meaning as in section
670;

‘‘qualifying mine’’ means a mine being worked for the purpose of
obtaining scheduled minerals;
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‘‘scheduled mineral asset’’ means a deposit of scheduled minerals or
land comprising such a deposit or an interest in or right over such
deposit or land;

‘‘scheduled minerals’’ means minerals specified in the Table to this
section occurring in non-bedded deposits of such minerals.

(2) Except where provided for in sections 674 to 676, expenditure
shall not be regarded for the purposes of this section and sections
673 to 683 as having been incurred by a person carrying on the trade
of working a qualifying mine in so far as the expenditure has been
or is to be met directly or indirectly out of moneys provided by the
Oireachtas or by any other person (not being a person who has car-
ried on the trade of working that mine).

(3) The Minister for Finance may by regulations add minerals
occurring in non-bedded deposits of such minerals to the Table to
this section.

(4) Every regulation made under subsection (3) shall be laid before
Dáil Éireann as soon as may be after it is made and, if a resolution
annulling the regulation is passed by Dáil Éireann within the next 21
days on which Dáil Éireann has sat after the regulation is laid before
it, the regulation shall be annulled accordingly, but without prejudice
to the validity of anything previously done thereunder.

TABLE

SCHEDULED MINERALS

Barytes
Felspar

Serpentinous marble
Quartz rock
Soapstone

Ores of copper
Ores of gold
Ores of iron
Ores of lead

Ores of manganese
Ores of molybdenum

Ores of silver
Ores of sulphur

Ores of zinc.

673.—(1) Subject to subsections (2) and (3), where a person carry-
ing on the trade of working a qualifying mine incurs on or after the
6th day of April, 1974, any development expenditure or exploration
expenditure and makes application under section 670 for a mine
development allowance for a chargeable period in respect of such
expenditure—

(a) that expenditure shall be deemed to be expenditure in
respect of which that allowance may be granted, whether
or not in the case of exploration expenditure a deposit of
scheduled minerals is found as a result of the
expenditure,

(b) the amount of such allowance for that chargeable period
shall be equal to the total amount of—

(i) the exploration expenditure, and
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of the difference between that expenditure and the
amount which in the opinion of the inspector the
assets representing that expenditure are likely to be
worth at the end of the estimated life of the qualify-
ing mine, and

(c) in relation to a case in which this section has applied, any
reference in the Tax Acts to an allowance made under
section 670 shall be construed as including a reference to
an allowance made under that section by virtue of this
section.

(2) For the purposes of this section, no account shall be taken of
exploration expenditure incurred before the 1st day of April, 1990,
as a result of which a deposit of scheduled minerals is not found if
the expenditure was incurred more than 10 years before the date on
which the person carrying on the trade of working a qualifying mine
commenced to carry on that trade.

(3) No allowance shall be made under subsection (1) in respect of
expenditure incurred before the 6th day of April, 1974, whether or
not such expenditure is by virtue of any provision of the Tax Acts
deemed to have been incurred on or after that date.

674.—(1) (a) Where a person who commences to carry on a trade
of working a qualifying mine has incurred explor-
ation expenditure and that expenditure was not
incurred in connection with the qualifying mine,
then, subject to paragraph (b), in taxing the trade
for the chargeable period in which the person com-
mences to carry on the trade, there shall be made
an allowance of an amount equal to the amount of
that expenditure.

(b) For the purposes of paragraph (a), no account shall
be taken of exploration expenditure incurred before
the 1st day of April, 1990, if the expenditure was
incurred more than 10 years before the date on
which the person commences to carry on the trade
of working the qualifying mine.

(2) Where in a case referred to in subsection (1) the person con-
cerned is a body corporate and there was or is, after all or part of
the expenditure referred to in that subsection had been incurred by
the body corporate, a change in ownership (within the meaning of
Schedule 9) of the body corporate or of a body corporate that is a
parent body or a wholly-owned subsidiary (within the meaning of
section 675) of the first-mentioned body corporate, no allowance
shall be made under this section in respect of any part of that expen-
diture incurred before the date of the change in ownership; but, in
any case where part of the ordinary share capital of any body corpor-
ate is acquired by a Minister of the Government, such acquisition
shall be disregarded in determining whether or not there was or is
such a change in ownership.

(3) Where a person commences to carry on the trade of working
a qualifying mine but has not incurred the exploration expenditure
incurred in connection with that mine, no allowance shall be made
under this section or by virtue of section 673 in respect of exploration
expenditure incurred by that person before the date on which that
person commences to carry on that trade.
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(4) Subject to paragraphs 16 and 18 of Schedule 32, a person shall
not be entitled to an allowance in respect of the same expenditure
both under this section and under some other provision of the Tax
Acts.

675.—(1) Subject to subsection (2), where exploration expenditure,
in respect of which an allowance may be claimed by virtue of section
673 or 674, or (as respects expenditure incurred on or after the 1st
day of April, 1990) by virtue of section 673 as applied by section 679,
is or has been incurred by a body corporate (in this section referred
to as ‘‘the exploration company’’) and—

(a) another body corporate is or is deemed to be a wholly-
owned subsidiary of the exploration company, or

(b) the exploration company is or is deemed to be a wholly-
owned subsidiary of another body corporate,

then, the expenditure or so much of it as the exploration company
specifies—

(i) in the case referred to in paragraph (a), may at the election
of the exploration company be deemed to have been
incurred by such other body corporate (being a body cor-
porate which is or is deemed to be a wholly-owned sub-
sidiary of the exploration company) as the exploration
company specifies,

(ii) in the case referred to in paragraph (b), may at the election
of the exploration company be deemed to have been
incurred by the body corporate (in this paragraph
referred to as ‘‘the parent body’’) of which the explor-
ation company was, at the time the expenditure was
incurred, a wholly-owned subsidiary or by such other
body corporate (being a body corporate which is or is
deemed to be a wholly-owned subsidiary of the parent
body) as the exploration company specifies,

and, in a case where that expenditure was incurred on a date before
the incorporation of the body corporate so specified, sections 672 to
683 shall apply in relation to the granting of any allowance in respect
of that expenditure as if that body corporate had been in existence
at the time the expenditure was incurred and had incurred the expen-
diture at that time.

(2) (a) The same expenditure shall not be taken into account in
relation to more than one trade by virtue of this section.

(b) Subject to paragraphs 16 and 18 of Schedule 32, an allow-
ance shall not be granted in respect of the same expendi-
ture both by virtue of this section and under some other
provision of the Tax Acts.

(3) A body corporate shall for the purposes of subsection (1) be
deemed to be a wholly-owned subsidiary of another body corporate
if and so long as all of its ordinary share capital is owned by that
other body corporate, whether directly or through another body cor-
porate or other bodies corporate or partly directly and partly through
another body corporate or other bodies corporate; but, where part
of the ordinary share capital of any body corporate is held by a Mini-
ster of the Government and the remainder of the ordinary share
capital of that body corporate is held by another body corporate, the
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(1) be deemed to be a wholly owned subsidiary of the last-mentioned
body corporate.

(4) Subsections (5) to (10) of section 9 shall apply for the purpose
of determining the amount of ordinary share capital held in a body
corporate through other bodies corporate.

676.—(1) Where—

(a) a person incurs exploration expenditure which results in the
finding of a deposit of scheduled minerals, and

(b) without having carried on any trade which consists of or
includes the working of that deposit and without any
allowance or deduction under or by virtue of sections 672
to 683 having been made to the person in respect of that
expenditure, the person sells any assets representing that
expenditure to another person,

then, if that other person carries on such a trade in connection with
that deposit, that other person shall for the purposes of sections 672
to 683 be deemed to have incurred, for the purposes of the trade and
in connection with the deposit, exploration expenditure equal to the
lesser of—

(i) the amount of the exploration expenditure represented by
the assets, and

(ii) the price paid by that other person for the assets,

and that expenditure shall be deemed to have been incurred by that
other person on the date on which that other person commences to
carry on that trade.

(2) A person who by virtue of subsection (1) is deemed to have
incurred an amount of exploration expenditure shall be deemed not
to have incurred that amount of expenditure unless the working of
the deposit results in the production of scheduled minerals in reason-
able commercial quantities.

(3) Subject to paragraphs 16 and 18 of Schedule 32, a deduction or
allowance in respect of the same expenditure shall not be made both
under this section and under some other provision of the Tax Acts.

(4) Section 677 shall not apply to expenditure in respect of which
an allowance is made by virtue of this section.

677.—(1) Where a person carrying on the trade of working a quali-
fying mine incurs on or after the 6th day of April, 1974, exploration
expenditure in relation to which section 673 applies, there shall, in
addition to any mine development allowance made in respect of such
expenditure, be made to the person in taxing the trade for the
chargeable period for which such mine development allowance is
made an allowance (which shall be known as an ‘‘exploration invest-
ment allowance’’) equal to 20 per cent of such expenditure, and
section 670(6) shall apply to an exploration investment allowance as
it applies to a mine development allowance.

(2) (a) No allowance shall be made under this section in respect
of exploration expenditure—

(i) incurred before the 6th day of April, 1974, whether
or not such expenditure is by virtue of any provision

927

Expenditure
incurred by person
not engaged in
trade of mining.

[F(TPCM)A74 s5;
CTA76 s21(1) and
Sch1 par67]

Investment
allowance in respect
of exploration
expenditure.

[F(TPCM)A74 s6;
CTA76 s21(1) and
Sch1 par68]



[No. 39.] Taxes Consolidation Act, 1997. [1997.]
Pt.24 S.677

Allowance for
machinery and
plant.

[F(TPCM)A74
s7(1), (3) and (4);
CTA76 s21 and
Sch1 pars57, 58, 59
and 69; FA71 s22(3)
and (4), s23, s24
and s25; FA97
s146(1) and Sch9
PtI par7(1)]

928

of the Tax Acts deemed to have been incurred on or
after that date, or

(ii) which is deemed to be incurred by a person other
than the person who incurred the expenditure.

(b) Paragraph (a) shall not apply in respect of expenditure
deemed under section 675 to have been incurred by a
body corporate other than the body corporate which
incurred the expenditure.

678.—(1) Where on or after the 6th day of April, 1974, new
machinery or new plant (other than vehicles suitable for the convey-
ance by road of persons or goods or the haulage by road of other
vehicles) is provided for use for the purposes of the trade of working
a qualifying mine, that machinery or plant shall, if it is not qualifying
machinery or plant, be deemed for the purpose of section 285 to be
qualifying machinery or plant.

(2) Where on or after the 6th day of April, 1974, a person carrying
on the trade of working a qualifying mine incurs capital expenditure
on the provision of new machinery or new plant (other than vehicles
suitable for the conveyance by road of persons or goods or the haul-
age by road of other vehicles) for the purposes of that trade, there
shall be made to the person for the chargeable period related to the
expenditure an allowance equal to 20 per cent of the expenditure,
and such allowance shall be made in taxing the trade.

(3) For the purposes of ascertaining the amount of any allowance
to be made to any person under section 284 in respect of expenditure
incurred during a chargeable period on any qualifying machinery or
plant, no account shall be taken of an allowance under subsection (2)
in respect of that expenditure, and in section 284(4) ‘‘the allowances
on that account’’ and ‘‘the allowances’’ where it occurs before
‘‘exceed’’ shall each be construed as not including a reference to any
allowance made under subsection (2) to the person by whom the
trade of working a qualifying mine is carried on.

(4) Where an allowance under subsection (2) has been made to
any person in respect of expenditure incurred on the provision of
qualifying machinery or plant and the machinery or plant is sold by
that person without the machinery or plant having been used by that
person for the purposes of the trade of working a qualifying mine or
before the expiration of the period of 2 years from the day on which
the machinery or plant began to be so used, the allowance shall be
withdrawn and all such additional assessments and adjustments of
assessments shall be made as may be necessary for or in consequence
of the withdrawal of the allowance.

(5) For the purposes of this section—

(a) the day on which any expenditure is incurred shall be taken
to be the day when the sum in question becomes payable,

(b) expenditure shall not be regarded as having been incurred
by a person in so far as it has been or is to be met directly
or indirectly by the State, by any board established by
statute or by any public or local authority,

(c) any expenditure incurred for the purposes of a trade by a
person about to carry on the trade shall be treated as if
that expenditure had been incurred by that person on the
first day on which that person carries on the trade,
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is allowed to be deducted in computing for the purposes
of tax the profits or gains of a trade carried on by the
person incurring the expenditure, and

(e) subsections (2) and (3) of section 306 shall apply in determin-
ing the chargeable period (being a year of assessment)
for which an allowance is to be made under this section.

(6) For the purposes of the Income Tax Acts, any claim by a per-
son for an allowance under this section in taxing the person’s trade
shall be included in the annual statement required to be delivered
under those Acts of the profits or gains of the person’s trade and
shall be accompanied by a certificate signed by the claimant (which
shall be deemed to form part of the claim) stating that the expendi-
ture was incurred on the provision of qualifying machinery or plant
and giving such particulars as show that the allowance is to be made.

(7) Section 304(4) shall apply in relation to an allowance under
subsection (2) as it applies in relation to allowances to be made under
Part 9.

679.—(1) (a) In this section—

‘‘exploration company’’ means a company, the busi-
ness of which for the time being consists primarily of
exploring for scheduled minerals;

‘‘exploring for scheduled minerals’’ means searching
in the State for deposits of scheduled minerals or
testing such deposits or winning access to such
deposits, and includes the systematic searching for
areas containing scheduled minerals and searching
by drilling or other means for scheduled minerals
within those areas, but does not include operations
which are operations in the course of developing or
working a qualifying mine.

(b) This section shall apply as respects expenditure
incurred on or after the 1st day of April, 1990.

(2) Subject to subsections (3) to (5), for as long as a company—

(a) is an exploration company,

(b) does not carry on a trade of working a qualifying mine, and

(c) incurs capital expenditure (including such expenditure
incurred on the provision of plant and machinery) for the
purposes of exploring for scheduled minerals,

the company shall be deemed for the purposes of sections 673,
674(3), 677 and 678 and the other provisions of the Tax Acts, apart
from section 672, subsections (1), (2) and (4) of section 674 and
sections 675, 676, 680, 681, 682 and 683—

(i) to be carrying on a trade of working a qualifying mine,

(ii) to come within the charge to corporation tax in respect of
that trade when it first incurs the capital expenditure
referred to in paragraph (c), and

929

Exploration
expenditure.

[F(TPCM)A 74
s7A; FA90 s39(d)]



[No. 39.] Taxes Consolidation Act, 1997. [1997.]
Pt.24 S.679

930

(iii) to incur for the purposes of that trade that expenditure
incurred on the provision of plant and machinery,

so that all allowances or charges to be made for an accounting period
by virtue of this subsection and section 673, 677 or 678 shall be given
effect by treating the amount of any allowance as a trading expense
of that trade in the period and by treating the amount on which any
such charge is to be made as a trading receipt of that trade in the
period.

(3) Where by virtue of subsection (2) a company is to be treated
as incurring a loss in a trade in an accounting period, the company—

(a) shall be entitled to relief in respect of the loss under section
157, subsections (1) to (3) of section 396 and subsections
(1) and (2) of section 397 as if for ‘‘trading income from
the trade’’ or ‘‘trading income’’, wherever occurring in
sections 396 and 397, there were substituted ‘‘profits (of
whatever description)’’, and

(b) subject to subsection (4)(b)(ii), shall not otherwise be
entitled to relief in respect of the loss or to surrender
relief under section 420(1) in respect of the loss.

(4) (a) Any asset representing exploration expenditure in respect
of which an allowance or deduction has been made to a
company by virtue of subsection (2) and section 673 shall
for the purposes of section 670(11) be treated as an asset
representing capital expenditure incurred in connection
with the mine which the company is deemed to be work-
ing by virtue of subsection (2), and the company shall not
cease to be deemed to be carrying on the trade of work-
ing that mine, so as to be within the charge to corporation
tax in respect of that trade, before any sale of such an
asset in the event of such a sale.

(b) Subject to paragraph (c), where a company begins at any
time (in this paragraph and in paragraph (c) referred to
as ‘‘the relevant time’’) to carry on a trade of working a
qualifying mine and accordingly ceases to be deemed to
carry on such a trade, the company shall be treated as
carrying on the same trade before and after that time for
the purposes of—

(i) any allowance, charge or trade receipt treated as aris-
ing by reference to any capital expenditure incurred
before the relevant time, and

(ii) relief, other than by virtue of subsection (3), under
section 396(1) for any losses arising before the rel-
evant time, in so far as relief has not already been
given for those losses by virtue of this section.

(c) Paragraph (b) shall not apply where there is a change in
the ownership of the company within a period of—

(i) 12 months ending at the relevant time, or

(ii) 24 months beginning at the relevant time.

(d) Schedule 9 shall apply for the purposes of supplementing
this subsection.
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where an allowance or deduction has been given by virtue
of this section in respect of any expenditure, no other
allowance or deduction shall be given by virtue of any
provision of the Tax Acts, including this section, in
respect of that expenditure.

(b) Paragraph (b) of section 261 shall apply to a company for
as long as it is deemed by virtue of subsection (2) to be
carrying on a trade of working a qualifying mine as if
‘‘who is not a company within the charge to corporation
tax in respect of the payment’’ were deleted from that
paragraph.

680.—(1) Where a person carrying on the trade of working a quali-
fying mine incurs after the 31st day of March, 1974, capital expendi-
ture on the acquisition of a scheduled mineral asset entitling such
person to work deposits of scheduled minerals and in connection
with that trade commences to work those deposits, such person shall
be entitled to mine development allowances under section 670 in
respect of that capital expenditure to the extent that such person
would have been entitled to such allowances if that capital expendi-
ture had been capital expenditure incurred in the development of
the mine, but section 673 shall not apply in respect of any such
expenditure.

(2) Where a person who commences to carry on the trade of work-
ing a qualifying mine on or after the 6th day of April, 1974, incurred
capital expenditure before that date on the acquisition of a scheduled
mineral asset in connection with that mine, such person shall for the
purposes of this section be deemed to have incurred that expenditure
on the day on which such person commences to carry on that trade,
and subsection (1) shall apply accordingly.

681.—(1) (a) In this section—

‘‘integrated pollution control licence’’ means a
licence granted under section 83 of the Environmen-
tal Protection Agency Act, 1992;

‘‘mine rehabilitation fund’’, in relation to a qualify-
ing mine, means a fund—

(i) which consists of amounts paid by a person carry-
ing on the trade of working a qualifying mine to
another person (in this section referred to as
‘‘the fund holder’’) not connected with the first-
mentioned person,

(ii) which is obliged to be maintained under the
terms—

(I) of a State mining facility, or

(II) of any other agreement in writing to which
the Minister is a party and to which the
State mining facility is subject,

(iii) the sole purpose of which is to have available at
the time a qualifying mine ceases to be worked
such amount as is specified in a certificate given
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by the Minister under subsection (2) as being the
amount which in the Minister’s opinion could
reasonably be expected to be necessary to meet
rehabilitation expenditure in relation to the
qualifying mine, and

(iv) no part of which may be paid to the person, or a
person connected with that person, who is work-
ing or has worked the qualifying mine except
where—

(I) the fund holder has been authorised in writ-
ing by the Minister, and by either or both
the relevant local authority and the
Environmental Protection Agency, to make
a payment to the person or the connected
person, as the case may be, for the purposes
of incurring rehabilitation expenditure in
relation to the qualifying mine, or

(II) an amount may be paid to the person or the
connected person, as the case may be, after
a certificate of completion of rehabilitation
in relation to the qualifying mine has been
submitted to and approved by—

(A) the Minister, and

(B) either or both the relevant local auth-
ority and the Environmental Protec-
tion Agency;

‘‘the Minister’’ means the Minister for the Marine
and Natural Resources;

‘‘qualifying mine’’ means a mine being worked for
the purpose of obtaining scheduled minerals, dolo-
mite and dolomitic limestone, calcite and gypsum, or
any of those minerals;

‘‘rehabilitation expenditure’’ means expenditure
incurred in connection with the rehabilitation of the
site of a mine or part of a mine, being expenditure
incurred by a person who has ceased to work the
mine in order to comply with any condition—

(i) of a State mining facility,

(ii) subject to which planning permission for
development consisting of the mining and work-
ing of minerals was granted, or

(iii) subject to which an integrated pollution control
licence for an activity specified in the First
Schedule to the Environmental Protection
Agency Act, 1992, was granted;

‘‘rehabilitation’’ includes landscaping and the carry-
ing out of any activities which take place after the
mine ceases to be worked and which are required by
a condition subject to which planning permission for
development consisting of the mining and working



[1997.] Taxes Consolidation Act, 1997. [No. 39.]
Pt.24 S.681of minerals, or an integrated pollution control

licence, was granted;

‘‘relevant local authority’’, in relation to a qualifying
mine, means the council of a county or the corpor-
ation of a county or other borough or, where appro-
priate, the urban district council, in whose functional
area the mine is situated;

‘‘relevant payments’’ means payments specified in
accordance with paragraph (b)(iii) of subsection (2)
in a certificate given under that subsection and which
are paid at or about the time specified in the cer-
tificate;

‘‘State mining facility’’, in relation to a mine, means
a State mining lease, a State mining licence or a State
mining permission granted by the Minister in
relation to the mine.

(b) For the purposes of this section—

(i) any reference to the site of a mine includes a ref-
erence to land used in connection with the
working of the mine, and

(ii) the net cost to any person of the rehabilitation of
the site of a mine shall be the excess, if any,
of rehabilitation expenditure over any receipts
attributable to the rehabilitation (whether for
spoil or other assets removed from the site or
for tipping rights or otherwise).

(c) For the purposes of this section, subsections (2) and
(3) of section 306 shall apply in determining the
chargeable period (being a year of assessment) for
which an allowance is to be made under this section.

(2) (a) Where in relation to a fund the Minister is of the opinion
that—

(i) the matters set out in paragraphs (i), (ii) and (iv) of
the definition of ‘‘mine rehabilitation fund’’ are satis-
fied, and

(ii) the sole purpose of the fund is to have available at
the time a qualifying mine ceases to be worked such
amount as could reasonably be expected to be neces-
sary to meet rehabilitation expenditure in relation to
the qualifying mine,

the Minister may give a certificate to that effect.

(b) A certificate given under paragraph (a) shall, in addition
to the information specified in that paragraph, specify—

(i) the number of years, being the Minister’s opinion of
the life (in this section referred to as ‘‘the estimated
life’’) of the mine remaining at the time the certifi-
cate is given,

(ii) the amount which in the Minister’s opinion could
reasonably be expected to be necessary to meet
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rehabilitation expenditure in relation to the qualify-
ing mine, and

(iii) the amounts (in this section referred to as ‘‘the sched-
uled payments’’) required to be paid to the fund
holder, and the times at which such amounts are to
be paid, so as to achieve the purpose specified in
paragraph (a)(ii).

(c) The Minister may, by notice in writing given to a person
to whom a certificate has been given under this section,
amend the certificate.

(3) (a) An allowance equal to so much of any rehabilitation
expenditure in relation to a qualifying mine as does not
exceed the net cost of the rehabilitation of the site of the
mine shall be made to a person under this section for the
chargeable period related to the expenditure.

(b) Expenditure incurred by a person after the person ceases
to carry on the trade of working a qualifying mine shall
be treated as having been incurred on the last day on
which the person carried on the trade.

(4) (a) Subject to paragraphs (b) and (c), where the Minister has
issued a certificate under subsection (2) in respect of a
mine rehabilitation fund related to a qualifying mine, an
allowance shall be made to the person who—

(i) is working the qualifying mine, and

(ii) is obliged to make relevant payments to the fund
holder in relation to the fund,

for any chargeable period which falls wholly or partly in
the period (in this subsection referred to as ‘‘the funding
period’’) commencing on the date on which the Minister
gives the certificate and ending at the end of the esti-
mated life of the mine, and the amount of the allowance
shall be an amount determined by the formula—

E × N
12

× 1
L

where—

E is the aggregate of the scheduled payments,

N is the number of months in the chargeable period, or
the part of the chargeable period falling in the funding
period, and

L is the number of years in the estimated life of the mine.

(b) The aggregate of the amounts of allowances under this
subsection for a chargeable period and all preceding
chargeable periods shall not exceed the aggregate of the
amounts of relevant payments made in the chargeable
period or its basis period and in all preceding chargeable
periods or their basis periods.
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an allowance under this subsection for a chargeable per-
iod by virtue of paragraph (b), the allowance or the part
of the allowance, as the case may be, shall be added to
the amount of an allowance under this subsection for the
following chargeable period and, subject to paragraph
(b), shall be deemed to be part of the allowance for that
period or, if there is no such allowance for that period,
shall be deemed to be the allowance for that period, and
so on for succeeding periods.

(5) Where the Minister by notice in writing amends a certificate
under subsection (2)(c) in a chargeable period or its basis period—

(a) if the aggregate of the amounts of allowances made under
subsection (4) for the chargeable period and all preceding
chargeable periods exceeds the aggregate of the amounts
of allowances which would have been made under that
subsection for those chargeable periods if the certificate
had been amended in accordance with the notice at the
time the certificate was given, an amount equal to the
amount of the excess shall be treated as a trading receipt
of the chargeable period in which, or in the basis period
for which, the certificate was amended, and

(b) if the aggregate of the amounts of allowances which would
have been made under subsection (4) for the chargeable
period and all preceding chargeable periods if the certifi-
cate had been amended in accordance with the notice at
the time the certificate was given exceeds the aggregate
of the amounts of allowances made under that subsection
for those chargeable periods, the allowance under subsec-
tion (4) for the chargeable period shall, subject to subsec-
tion (4)(b), be increased by an amount equal to the
excess.

(6) (a) Subject to paragraph (b), an amount received by a person
who is working or has worked a qualifying mine, or by a
person connected with such a person, from the fund
holder of a mine rehabilitation fund in relation to the
qualifying mine, or otherwise in connection with the mine
rehabilitation fund, shall be treated as trading income of
the person in accordance with this section.

(b) The amount to be treated as trading income for a charge-
able period shall not exceed the excess of the aggregate
of the amounts of allowances made under subsections (4)
and (5) in that chargeable period and in any preceding
chargeable periods over the aggregate amounts treated
under this subsection or subsection (5) as trading income
for all preceding chargeable periods.

(c) An amount to be treated under this subsection as trading
income of a person shall be treated as income of—

(i) where the amount is received at any time when the
person is working the qualifying mine, the charge-
able period in which, or in the basis period for which,
the amount is received, and

(ii) in any other case, the chargeable period in which the
mine ceases to be worked.
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(d) Notwithstanding paragraph (c), where an amount is to be
treated as income of a chargeable period in accordance
with subparagraph (ii) of that paragraph, the amount
shall be assessed for the chargeable period in which, or
in the basis period for which, the amount is received, and
details of the receipt of the amount shall be included in
the return required to be made by the person under
section 951 for that chargeable period.

(7) Where a person (in this subsection referred to as ‘‘the first-
mentioned person’’) ceases to work a qualifying mine and any obli-
gations of the first-mentioned person to rehabilitate the site of the
mine are transferred to any other person, that other person shall be
treated for the purposes of this section as if that other person had
worked the qualifying mine and as if everything done to or by the
first-mentioned person had been done to or by that other person.

(8) As respects any person who incurs rehabilitation expenditure
in respect of which an allowance is made under subsection (3)—

(a) rehabilitation expenditure shall not otherwise be deductible
in computing income of the person for any purpose of
income tax or corporation tax,

(b) an allowance shall not be made in respect of the expenditure
under any provision of the Tax Acts other than this
section, and

(c) to the extent that any receipts are taken into account under
subsection (1)(b)(ii) to determine the net cost of the
rehabilitation of the site of a mine, those receipts shall
not constitute income of the person for any purpose of
income tax or corporation tax.

(9) An allowance under this section made to a person who is carry-
ing on a trade of working a mine shall be made in taxing that trade,
and section 304(4) shall apply in relation to an allowance under sub-
section (4) as it applies in relation to allowances to be made under
Part 9.

682.—(1) In this section, ‘‘marginal mine’’ means a qualifying mine
in respect of which the Minister for the Marine and Natural
Resources gives a certificate stating that that Minister is satisfied that
the profits derived or to be derived from the working of that mine
are such that, if tax is to be charged on those profits in accordance
with the Income Tax Acts, other than this section, the mine is
unlikely to be worked or to continue to be worked.

(2) The Minister for Finance, after consultation with the Minister
for the Marine and Natural Resources, may direct in respect of a
marginal mine that for any particular year of assessment the tax
chargeable on the profits of that qualifying mine shall be reduced to
such amount (including nil) as may be specified by the Minister for
Finance.

(3) Where a person is carrying on the trade of working a qualifying
mine in respect of which the Minister for Finance gives a direction
under subsection (2) in respect of a year of assessment, an allowance
(which shall be known as a ‘‘marginal mine allowance’’) shall be
made as a deduction in charging the profits of that trade to income
tax for that year of assessment of such amount or amounts as will
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shall equal the amount specified by that Minister.

(4) This section shall apply for corporation tax as it applies for
income tax, and the references to the Income Tax Acts, to a year of
assessment and to charging the profits of that trade to income tax
shall apply as if they were respectively references to the Corporation
Tax Acts, to an accounting period and to computing the profits of
that trade for the purposes of corporation tax.

683.—(1) In this section—

‘‘chargeable period’’ means an accounting period of a company or a
year of assessment;

any reference to the sale of a right to a scheduled mineral asset
includes a reference to the grant of a licence to work scheduled
minerals.

(2) Where a person resident in the State sells any scheduled min-
eral asset and the net proceeds of the sale consist wholly or partly of
a capital sum, the person shall, subject to this section, be charged to
tax under Case IV of Schedule D for the chargeable period in which
the sum is received by the person on an amount equal to that sum;
but where the person is an individual who, not later than 24 months
after the end of the year of assessment in which the sum is paid,
elects by notice in writing to the inspector to be charged to tax for
that year of assessment and for each of the 5 succeeding years of
assessment on an amount equal to one-sixth of that sum, the person
shall be so charged.

(3) (a) In this subsection, ‘‘tax’’ shall mean income tax, unless the
seller of the scheduled mineral asset, being a company,
would be within the charge to corporation tax in respect
of any proceeds of the sale not consisting of a capital sum.

(b) Subject to paragraph (c), where a person not resident in
the State sells any scheduled mineral asset and the net
proceeds of the sale consist wholly or partly of a capital
sum, then—

(i) the person shall be charged to tax in respect of that
sum under Case IV of Schedule D for the chargeable
period in which the sum is received by the person,
and

(ii) section 238 shall apply to that sum as if it were an
annual payment payable otherwise than out of pro-
fits or gains brought into charge to tax.

(c) Where the person referred to in paragraph (b) is an indi-
vidual who, not later than 24 months after the end of the
year of assessment in which the sum is paid elects by
notice in writing to the Revenue Commissioners that the
sum shall be treated for the purpose of tax for that year
and for each of the 5 succeeding years as if one-sixth of
that sum were included in his or her income chargeable
to tax for each of those years respectively, it shall be so
treated, and all such repayments and assessments of tax
for each of those years shall be made as are necessary to
give effect to the election; but—
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(i) the election shall not affect the amount of tax to be
deducted and accounted for under section 238,

(ii) where any sum is deducted under section 238, any
adjustments necessary to give effect to the election
shall be made by means of repayment of tax, and

(iii) those adjustments shall be made year by year and as
if one-sixth of the sum deducted had been deducted
in respect of tax for each year, and no repayment of,
or of any part of, that portion of the tax deducted
which is to be treated as deducted in respect of tax
for any year shall be made unless and until it is ascer-
tained that the tax ultimately to be paid for that year
is less than the amount of tax paid for that year.

(4) Where the scheduled mineral asset sold by a person was
acquired by the person by purchase and the price paid consisted
wholly or partly of a capital sum, subsections (2) and (3) shall apply
as if any capital sum received by the person when the person sells
the asset were reduced by the amount of that sum; but nothing in
this subsection shall affect the amount of tax to be deducted and
accounted for under section 238 by virtue of subsection (3), and
where any sum is deducted under section 238 any adjustment neces-
sary to give effect to this subsection shall be made by means of repay-
ment of tax.

(5) Where by virtue of an order made by the Minister for the
Marine and Natural Resources under section 14 of the Minerals
Development Act, 1940, scheduled minerals or rights to work such
minerals are acquired and that Minister pays compensation to any
person in respect of such acquisition, that person shall be deemed
for the purposes of this section to have sold a scheduled mineral
asset for a capital sum equal to the amount of compensation paid to
that person, and subsections (2) to (4) shall apply to the compen-
sation as they apply to a capital sum received in respect of a sale of
a scheduled mineral asset.

CHAPTER 2

Petroleum taxation

684.—(1) In this Chapter—

‘‘abandonment activities’’, in relation to a relevant field or any part
of it, means those activities of a person, whether carried on by the
person or on behalf of the person, which comply with the require-
ments of a petroleum lease held by the person, or, if the person is a
company, held by the company or a company associated with it, in
respect of—

(a) the closing down, decommissioning or abandonment of the
relevant field or the part of it, as the case may be, or

(b) the dismantlement or removal of the whole or a part of any
structure, plant or machinery which is not situated on dry
land and which has been brought into use for the pur-
poses of transporting as far as dry land petroleum won
from the relevant field or from the part of it, as the case
may be;
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part of it, means expenditure incurred on abandonment activities in
relation to the field or the part of it, as the case may be;

‘‘chargeable period’’ means an accounting period of a company or a
year of assessment;

‘‘designated area’’ means an area designated by order under section
2 of the Continental Shelf Act, 1968;

‘‘development expenditure’’ means capital expenditure incurred in
connection with a relevant field on the provision for use in carrying
on petroleum extraction activities of—

(a) machinery or plant,

(b) any works, buildings or structures, or

(c) any other assets,

which are of such a nature that when the relevant field ceases to be
worked they are likely to be so diminished in value that their value
will be nil or almost nil, but does not include—

(i) expenditure on any vehicle suitable for the conveyance by
road of persons or goods or the haulage by road of other
vehicles,

(ii) expenditure on any building or structure for use as a dwell-
ing house, shop or office or for any purpose ancillary to
the purposes of a dwelling house, shop or office,

(iii) (I) expenditure incurred on petroleum exploration activi-
ties, and

(II) payments made to the Minister for the Marine and
Natural Resources on the application for, or in con-
sideration of the granting of, a licence (other than
a petroleum lease) or other payments made to that
Minister in respect of the holding of the licence,

(iv) expenditure on the acquisition of the site of a relevant field,
or of the site of any works, buildings or structures or of
rights in or over any such site,

(v) expenditure on the acquisition of, or of rights in or over,
deposits of petroleum,

(vi) expenditure on—

(I) machinery or plant, or

(II) works, buildings or structures,

provided for the processing or storing of petroleum won
in the course of carrying on petroleum extraction activi-
ties, other than the initial treatment and storage of such
petroleum,

or

(vii) any interest payment,
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and ‘‘assets representing development expenditure’’ shall be con-
strued accordingly and shall include any results obtained from any
search or enquiry on which the expenditure was incurred;

‘‘dry land’’ means land not permanently covered by water;

‘‘exploration expenditure’’ means—

(a) capital expenditure incurred on petroleum exploration
activities, and

(b) payments made to the Minister for the Marine and Natural
Resources on the application for, or in consideration of
the granting of, a licence (other than a petroleum lease)
or other payments made to that Minister in respect of the
holding of the licence,

but does not include any interest payment, and ‘‘assets representing
exploration expenditure’’ shall be construed accordingly and shall
include any results obtained from any search, exploration or enquiry
on which the expenditure was incurred;

‘‘initial treatment and storage’’, in relation to petroleum won from a
relevant field, means the doing of any of the following—

(a) subjecting petroleum so won to any process of which the
sole purpose is to enable the petroleum to be safely
stored, safely loaded into a tanker or safely accepted for
refining,

(b) separating petroleum so won and consisting of gas from
other petroleum so won,

(c) separating petroleum won and consisting of gas of a kind
that is transported and sold in normal commercial prac-
tice from other petroleum so won and consisting of gas,

(d) liquefying petroleum so won and consisting of gas of such a
kind as is mentioned in paragraph (c) for the purpose of
transporting such petroleum,

(e) subjecting petroleum so won to any process so as to secure
that petroleum disposed of without having been refined
has the quality that is normal for petroleum so disposed
of from the relevant field, or

(f) storing petroleum so won before its disposal or its appropri-
ation to refining or to any use, except use in—

(i) winning petroleum from a relevant field, including
searching in that field for and winning access to such
petroleum, or

(ii) transporting as far as dry land petroleum that is won
from a place not on dry land,

but does not include any activity carried on as part of or in associ-
ation with the refining of petroleum;

‘‘licence’’ means—

(a) an exploration licence,
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(c) a licensing option,

(d) a petroleum prospecting licence,

(e) a petroleum lease, or

(f) a reserved area licence,

granted in respect of an area in the State or a designated area under
the Petroleum and Other Minerals Development Act, 1960, and
which was granted subject to—

(i) the licensing terms set out in the Notice entitled ‘‘Ireland
Exclusive Offshore Licensing Terms’’ presented to each
House of the Oireachtas on the 29th day of April, 1975,

(ii) licensing terms presented to each House of the Oireachtas
on a day or days which fall after the 29th day of April,
1975, or

(iii) licensing terms to which paragraph (i) or (ii) relates, as
amended or varied from time to time;

‘‘licensed area’’ means an area in respect of which a licence is in
force;

‘‘mining trade’’ means a trade consisting only of working a mine
which is a qualifying mine or, in the case of a trade consisting partly
of such an activity and partly of one or more other activities, the part
of the trade consisting only of working such a mine which is treated
by virtue of section 685 as a separate trade;

‘‘petroleum’’ means petroleum (within the meaning of section 2(1)
of the Petroleum and Other Minerals Development Act, 1960) won
or capable of being won under the authority of a licence;

‘‘petroleum activities’’ means any one or more of the following
activities—

(a) petroleum exploration activities,

(b) petroleum extraction activities, and

(c) the acquisition, enjoyment or exploitation of petroleum
rights;

‘‘petroleum exploration activities’’ means activities of a person car-
ried on by the person or on behalf of the person in searching for
deposits of petroleum in a licensed area, in testing or appraising such
deposits or in winning access to such deposits for the purposes of
such searching, testing or appraising, where such activities are carried
on under a licence (other than a petroleum lease) authorising the
activities and held by the person or, if the person is a company, held
by the company or a company associated with it;

‘‘petroleum extraction activities’’ means activities of a person carried
on by the person or on behalf of the person under a petroleum lease
authorising the activities and held by the person or, if the person is
a company, held by the company or a company associated with it
in—
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(a) winning petroleum from a relevant field, including searching
in that field for and winning access to such petroleum,

(b) transporting as far as dry land petroleum so won from a
place not on dry land, or

(c) effecting the initial treatment and storage of petroleum so
won from the relevant field;

‘‘petroleum profits’’, in relation to a company which is chargeable to
corporation tax on its profits, means the income of the company from
petroleum activities and any amount to be included in its total profits
in respect of chargeable gains accruing to the company from dis-
posals of petroleum-related assets;

‘‘petroleum-related asset’’ means any of the following assets or any
part of such an asset—

(a) any petroleum rights,

(b) any asset representing exploration expenditure or develop-
ment expenditure,

(c) shares deriving their value or the greater part of their value,
whether directly or indirectly, from petroleum activities,
other than shares dealt in on a stock exchange;

‘‘petroleum rights’’ means rights to petroleum to be extracted or to
interests in, or to the benefit of, petroleum, and includes an interest
in a licence;

‘‘petroleum trade’’ means a trade consisting only of trading activities
which are petroleum activities or, in the case of a trade consisting
partly of such activities and partly of other activities, the part of the
trade consisting only of trading activities which are petroleum activi-
ties which is treated by virtue of section 685 as a separate trade;

‘‘qualifying mine’’ has the same meaning as in section 672;

‘‘relevant field’’ means an area in respect of which a licence, being a
petroleum lease, is in force.

(2) For the purposes of this Chapter, 2 companies shall be associ-
ated with one another if—

(a) one company is a 51 per cent subsidiary of the other
company,

(b) each company is a 51 per cent subsidiary of a third company,
or

(c) one company is owned by a consortium of which the other
company is a member,

and for the purposes of paragraph (c) a company shall be owned by
a consortium if all the ordinary share capital of that company is
directly and beneficially owned between them by 5 or fewer compan-
ies, which companies are in this Chapter referred to as ‘‘the members
of the consortium’’.
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part of a trade and those activities apart from any other activity
would constitute a trade, those activities shall be treated for the pur-
poses of the Tax Acts and the Capital Gains Tax Acts as a separate
trade distinct from all other activities carried on by the person as
part of the trade, and any necessary apportionment shall be made of
receipts and expenses.

(2) Where a person works a qualifying mine as part of a trade,
that activity shall be treated for the purposes of this Chapter as a
separate trade distinct from all other activity carried on by the person
as part of the trade, and any necessary apportionment shall be made
of receipts and expenses.

686.—(1) In this section—

‘‘petroleum profits on which corporation tax falls finally to be
borne’’, in relation to a company, means the amount of the pet-
roleum profits of the company after making all deductions and giving
or allowing all reliefs that for the purposes of corporation tax are
made from, or given or allowed against, or are treated as reducing—

(a) those profits, or

(b) income or chargeable gains, if any, included in those profits;

‘‘relevant petroleum lease’’ means a petroleum lease in respect of
a relevant field, being a field discovered by petroleum exploration
activities carried on under a licence (other than a petroleum lease)
which authorises the carrying on of those activities for a period
which, apart from any extension of the period or revision or renewal
of the licence—

(a) is not longer than 10 years, where the petroleum lease is
granted by the Minister for the Marine and Natural
Resources before the 1st day of June, 2003,

(b) is longer than 10 years but not longer than 15 years, where
the petroleum lease is granted by the Minister for the
Marine and Natural Resources before the 1st day of June,
2007, or

(c) is longer than 15 years, where the petroleum lease is granted
by the Minister for the Marine and Natural Resources
before the 1st day of June, 2013,

but a petroleum lease in respect of a relevant field shall be a relevant
petroleum lease where—

(i) the field was discovered under a lease which is not a licence,

(ii) the lease under which the field was discovered expired
before the petroleum lease is granted, and

(iii) the petroleum lease is granted by the Minister for the Mar-
ine and Natural Resources before the 1st day of June,
2003.

(2) (a) Subject to paragraph (b), corporation tax payable by a
company for an accounting period shall be reduced by
the amount, if any, determined by the formula—

943

Separation of
trading activities.

[FA92 s76]

Reduction of
corporation tax.

[FA92 s77; FA95
s42(b)]



[No. 39.] Taxes Consolidation Act, 1997. [1997.]
Pt.24 S.686

944

I × R − 25
100

where—

I is the amount for the accounting period of the income
to which this section applies, and

R is the rate per cent of corporation tax specified in
section 21(1) for the financial year or years in which
the accounting period falls.

(b) Notwithstanding paragraph (a), where part of the account-
ing period falls in one financial year (in this paragraph
referred to as ‘‘the first-mentioned financial year’’) and
the other part falls in the financial year succeeding the
first-mentioned financial year and different rates of cor-
poration tax are in force under section 21(1) for each of
those years, then, R in paragraph (a) shall be the rate per
cent determined by the formula—

(A × C)
E

+ (B × D)
E

where—

A is the rate per cent in force for the first-mentioned
financial year,

B is the rate per cent in force for the financial year suc-
ceeding the first-mentioned financial year,

C is the length of that part of the accounting period fall-
ing in the first-mentioned financial year,

D is the length of that part of the accounting period fall-
ing in the financial year succeeding the first-men-
tioned financial year, and

E is the length of the accounting period.

(3) The income to which this section applies shall be the income
of a company for an accounting period determined by the formula—

(F − G) × S
T

where—

F is the amount for the accounting period of the company’s pet-
roleum profits on which corporation tax falls finally to be borne,

G is the amount to be included in the company’s profits brought
into charge to corporation tax for the accounting period in respect
of chargeable gains accruing to the company from disposals of
petroleum-related assets,

S is the aggregate of the income of the company for the accounting
period which is—

(a) trading income attributable to sales of petroleum won by
the company, or
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exploitation of petroleum rights,

under a relevant petroleum lease granted to the company or a
company associated with the company, and

T is the aggregate of the income of the company for the accounting
period from its petroleum trade or other petroleum activities.

(4) For the purposes of subsection (3), the income of a company
for an accounting period which is trading income attributable to sales
of petroleum won by the company under a relevant petroleum lease
shall be the income, if any, determined by the formula—

O × P
Q

where—

O is the income of the company for the accounting period from its
petroleum trade,

P is the aggregate of money or money’s worth receivable by the
company from sales in the accounting period of petroleum won by
it under the relevant petroleum lease, and

Q is the aggregate of money or money’s worth receivable by the
company from sales of petroleum in the accounting period in the
course of carrying on its petroleum trade.

687.—(1) Notwithstanding sections 381 and 396(2)—

(a) as respects a loss incurred by a person in a petroleum trade,
relief shall not be given—

(i) under section 381 against any income other than
income arising from petroleum activities, or

(ii) under section 396(2) against any profits other than
petroleum profits,

and

(b) as respects any loss, other than a loss incurred in a pet-
roleum or a mining trade, incurred by a person, relief
shall not be given—

(i) under section 381 against income arising from pet-
roleum activities, or

(ii) under section 396(2) against petroleum profits.

(2) Notwithstanding sections 383 and 399(1), the amount of any
income of a person which is within the charge to tax under Case IV
of Schedule D, and which is income arising from petroleum activities,
shall not be reduced by the amount of any loss which may be relieved
under section 383 or 399(1), other than a loss incurred in petroleum
activities, and the amount of any loss so incurred shall not be treated
under either of those sections as reducing the amount of any income
other than income arising from petroleum activities.
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(3) Notwithstanding sections 305(1)(b) and 308(4), a capital allow-
ance which is to be given by discharge or repayment of tax, or in
charging income under Case V of Schedule D, shall not to any extent
be given effect—

(a) under section 305 against income arising from petroleum
activities, or

(b) under section 308(4) against petroleum profits.

688.—(1) In this section, ‘‘claimant company’’ and ‘‘surrendering
company’’ have the meanings respectively assigned to them by
section 411.

(2) On a claim for group relief made by a claimant company in
relation to a surrendering company, group relief shall not be allowed
against any petroleum profits of the claimant company except to the
extent that the claim relates to—

(a) a loss incurred by the surrendering company in a petroleum
or mining trade, or

(b) charges on income paid, other than to a connected person,
by the surrendering company which consist of payments
made wholly and exclusively for the purposes of such a
trade,

and group relief in respect of any such loss incurred by the surren-
dering company, or in respect of any charge on income paid by the
surrendering company which is a payment made wholly and exclus-
ively for the purposes of the petroleum or mining trade, shall not be
allowed against any profits of the claimant company other than its
petroleum profits.

689.—(1) Notwithstanding any provision of the Capital Gains Tax
Acts or of the Corporation Tax Acts relating to the deduction of
allowable losses for the purposes of capital gains tax or of corpor-
ation tax on chargeable gains—

(a) an allowable loss accruing on a disposal of an asset other
than a petroleum-related asset shall not be deducted from
the amount of a chargeable gain accruing on a disposal
of a petroleum-related asset, and

(b) an allowable loss accruing on a disposal of a petroleum-
related asset shall not be deducted from the amount of a
chargeable gain accruing on a disposal of an asset other
than a petroleum-related asset.

(2) Subsection (11) of section 597 shall apply as respects the appli-
cation of that section to a disposal of assets which have been used
by the person disposing of them for the purposes of a petroleum
trade as if each reference in that subsection to a ‘‘trade’’ or ‘‘trades’’
were respectively a reference to a ‘‘petroleum trade’’ or ‘‘petroleum
trades’’ within the meaning of this Chapter.

690.—(1) In computing the amount of—

(a) a person’s profits or gains for the purposes of income tax,
or
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arising from a petroleum trade, no deduction shall be made in
respect of—

(i) any interest payable by the person to a connected person to
the extent that the amount of the interest exceeds for
whatever reason the amount which, having regard to all
the terms on which the money in respect of which it is
payable was borrowed and the standing of the borrower,
might have been expected to be payable if the lender and
the borrower had been independent parties dealing at
arm’s length,

(ii) interest payable by the person on any money borrowed to
meet expenditure incurred on petroleum exploration
activities, or

(iii) interest payable by the person on any money borrowed to
meet expenditure incurred in acquiring petroleum rights
from a connected person.

(2) Section 130(2)(d)(iv) shall not apply to so much of any interest
as—

(a) would but for section 130(2)(d)(iv) be deductible in comput-
ing the amount of a company’s income from a petroleum
trade,

(b) would not be precluded by subsection (1) from being so
deducted, and

(c) is interest payable to a company which is a resident of the
United States of America or of a territory with the
government of which arrangements having the force of
law by virtue of section 826 have been made,

and for the purposes of paragraph (c) ‘‘resident of the United States
of America’’ has the meaning assigned to it by the Convention set
out in Schedule 25, and a company shall be regarded as being a resi-
dent of a territory, other than the United States of America, if it is
so regarded under arrangements made with the government of that
territory and having the force of law by virtue of section 826.

(3) Notwithstanding section 243—

(a) no deduction shall be allowed from that part of a company’s
profits which consists of petroleum profits in respect of—

(i) a charge on income paid by the company to a connec-
ted person, or

(ii) any other charge on income paid by the company
unless it is a payment made wholly and exclusively
for the purposes of a petroleum or mining trade car-
ried on by the company,

and

(b) no deduction shall be allowed from that part of a company’s
profits which consists of profits other than petroleum pro-
fits in respect of any charge on income paid by the com-
pany which is a payment made wholly and exclusively
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for the purposes of a petroleum trade carried on by the
company.

(4) In applying section 237 to any annual payment made by a per-
son whose profits or gains for the purposes of income tax arise wholly
or partly from petroleum activities—

(a) the profits or gains arising from those activities shall not be
treated as profits or gains which have been brought into
charge to income tax—

(i) where the annual payment is made to a connected
person, or

(ii) unless (but subject to subparagraph (i)) the payment
is made wholly and exclusively for the purposes of a
petroleum or mining trade carried on by the person
making the payment,

and

(b) profits or gains, other than profits or gains arising from pet-
roleum activities, shall not be treated as profits or gains
which have been brought into charge to income tax where
the annual payment is made wholly and exclusively for
the purposes of a petroleum trade carried on by the per-
son making the payment.

(5) Relief shall not be allowed—

(a) under section 396(7) in respect of a payment to which sub-
section (3)(a)(i) applies, or

(b) under section 390 in respect of a payment to which subsec-
tion (4)(a)(i) applies,

where the payment is made wholly and exclusively for the purposes
of a petroleum trade.

(6) In any case where for an accounting period of a company
charges on income paid by the company are allowable under section
243—

(a) such amount of those charges as, by virtue of subsection
(3)—

(i) is not allowable against a part of the company’s pro-
fits, but

(ii) is allowable against the remaining part (in this subsec-
tion referred to as ‘‘other profits’’) of its profits,

exceeds the other profits, and

(b) the amount of that excess is greater than the amount, if any,
by which the total of the charges on income which, sub-
ject to subsection (3), are allowable to the company under
section 243 exceeds the total of the company’s profits,

then, for the purpose of enabling the company to surrender the
excess referred to in paragraph (a) by means of group relief, section
420(6) shall apply as if—
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rendering company by means of charges on income were
a reference to so much of that amount as by virtue of
subsection (3) is allowable only against the company’s
other profits, and

(II) the reference in that section to the surrendering company’s
profits were a reference to its other profits only.

691.—(1) Section 160 shall apply subject to subsection (2).

(2) Where advance corporation tax is paid by a company (in this
subsection referred to as ‘‘the distributing company’’) in respect of
a distribution made by it to an associated company resident in the
State—

(a) that advance corporation tax shall not be set against the dis-
tributing company’s liability to corporation tax on any
income included in its petroleum profits, and

(b) if the benefit of any amount of that advance corporation
tax is surrendered under section 166 by the distributing
company to another company, the corresponding amount
of advance corporation tax which under that section that
other company is treated for the purposes of section 160
as having paid shall not be set against that other com-
pany’s liability to corporation tax on any income included
in its petroleum profits.

(3) This section shall not apply as respects any distribution made
before the 24th day of April, 1992.

692.—(1) Subject to subsection (4), the provisions of the Tax Acts
relating to allowances and charges in respect of capital expenditure
shall apply in relation to a petroleum trade as if each reference in
those provisions to machinery or plant included a reference to assets,
not being machinery or plant, representing development
expenditure.

(2) In relation to assets representing development expenditure,
section 284(2) shall, subject to subsection (3), apply as if the reference
in paragraph (a)(i) of that section to 15 per cent were a reference to
100 per cent.

(3) Assets representing development expenditure shall not be
treated for the purposes of section 284(1) as being in use for the
purposes of a petroleum trade at the end of any chargeable period
or its basis period which ends before the commencement of pro-
duction of petroleum in commercial quantities from the relevant field
in connection with which the assets were provided.

(4) The following provisions shall not apply as respects develop-
ment expenditure—

(a) Chapters 1 and 3 of Part 9,

(b) section 283,

(c) section 670,

(d) Chapter 1 of Part 29,
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(e) sections 763 to 765, and

(f) section 768.

(5) (a) For the purposes of this section, assets representing
development expenditure shall be deemed to include
assets (in this subsection referred to as ‘‘leased assets’’)
provided for leasing to a person carrying on a petroleum
trade where such leased assets would, if they had been
provided by that person, be assets representing develop-
ment expenditure, and where this paragraph applies—

(i) section 284 shall apply as if the trade for the purposes
of which the leased assets are (or would under
section 298(1) be regarded as being) in use were a
petroleum trade carried on by the lessor, and

(ii) section 403 shall apply as if each reference in that
section to machinery or plant included a reference
to assets, not being machinery or plant, representing
development expenditure.

(b) For the purposes of subsection (4), capital expenditure on
the provision of leased assets shall be deemed to be
development expenditure.

693.—(1) Subject to subsections (5) and (16), where a person
carrying on a petroleum trade has incurred any exploration expendi-
ture (not being expenditure which has been or is to be met directly
or indirectly by any other person) there shall be made to the person
for the chargeable period related to the expenditure an allowance
equal to the amount of the expenditure.

(2) (a) Subject to paragraph (b), where a person carrying on a
petroleum trade has incurred any exploration expendi-
ture in respect of which an allowance has been made to
the person under subsection (1) and disposes of assets
representing any amount of that expenditure, a charge
(in this section referred to as a ‘‘balancing charge’’) equal
to the net amount or value of the consideration in money
or money’s worth received by the person on the disposal
shall be made on the person for the chargeable period
related to the disposal or, if the disposal occurs after the
date on which the trade is permanently discontinued, for
the chargeable period related to the discontinuance.

(b) The amount on which a balancing charge is made shall not
exceed the amount of the allowance made to the person
under subsection (1) in respect of the amount of explor-
ation expenditure represented by the assets disposed of.

(3) Where any assets representing exploration expenditure are
destroyed, those assets shall for the purposes of subsection (2) be
treated as if they had been disposed of immediately before their
destruction, and any sale, insurance, salvage or compensation
moneys received in respect of the assets by the person carrying on
the petroleum trade shall be treated as if those moneys were con-
sideration received on that disposal.

(4) Where a person disposes of any assets representing explor-
ation expenditure incurred by the person in connection with an area
which at the time of the disposal is, or which subsequently becomes,
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assets shall, if that person carries on a petroleum trade which consists
of or includes the working of the relevant field (or, as the case may
be, the part of the relevant field), be deemed for the purposes of this
section to have incurred—

(a) on the day on which that person acquires the assets, or

(b) if later, on the day on which that person commences to work
the area connected with the assets as a relevant field (or,
as the case may be, as part of the relevant field),

an amount of exploration expenditure equal to the lesser of—

(i) the amount of the exploration expenditure represented by
the assets, and

(ii) the amount or value of the consideration given by that per-
son on the acquisition of the assets.

(5) (a) Any exploration expenditure incurred by a person before
the person commences to carry on a petroleum trade
shall be treated for the purposes of subsection (1) as if
that expenditure had been incurred by that person on the
first day on which that person carries on the petroleum
trade.

(b) Notwithstanding paragraph (a), no account shall be taken
for the purposes of this subsection of expenditure
incurred in connection with an area which is not a rel-
evant field, or part of such a field, being worked in the
course of carrying on the petroleum trade, if the expendi-
ture was incurred more than 25 years before that first
day.

(6) Where a person incurs exploration expenditure before com-
mencing to carry on a petroleum trade and subsection (5) applies as
respects that expenditure and, before the person commences to carry
on that trade, the person disposes of assets representing any amount
of that expenditure, the allowance to be made to the person under
this section in respect of that expenditure shall be reduced by the
net amount or value of any consideration in money or money’s worth
received by the person on that disposal.

(7) For the purposes of this section other than for the purposes of
subsections (4) and (5)(a), the day on which any expenditure is
incurred shall be taken to be the day on which the sum in question
becomes payable.

(8) Any allowance or balancing charge made to or on a person
under this section shall be made to or on the person in taxing the
person’s petroleum trade but, subject to subsection (4), such allow-
ance shall not be made in respect of the same expenditure in taxing
more than one such trade.

(9) Section 304(4) shall apply in relation to an allowance under
this section as it applies in relation to an allowance to be made under
Part 9.

(10) Section 307(2)(a) shall apply for the purposes of this section,
and subsections (2) to (7) of section 321 shall apply for the interpreta-
tion of this section.
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(11) Subsections (2) and (3) of section 306 shall apply in determin-
ing the chargeable period (being a year of assessment) for which an
allowance or a balancing charge is to be made under this section.

(12) References to capital expenditure in Part 9 and in section 670,
Chapter 1 of Part 29 and sections 763 to 765 shall be deemed not to
include references to expenditure which is exploration expenditure,
and exploration expenditure shall be deemed not to be expenditure
on know-how for the purposes of section 768.

(13) Notwithstanding subsection (12), the following provisions—

(a) section 312,

(b) subsections (1) and (2) of section 316,

(c) section 317(2),

(d) section 318, and

(e) subsections (4) and (5) of section 320,

shall, with any necessary modifications, apply for the purposes of this
section as they apply for the purposes of Part 9 and Chapter 1 of
Part 29.

(14) Part 19 shall apply as if—

(a) the reference in section 551(3) to a balancing charge
included a reference to a balancing charge under this
section, and

(b) references in section 555 to a capital allowance (or capital
allowances) and to a balancing charge included refer-
ences respectively to an allowance (or allowances) and a
balancing charge under this section.

(15) Section 319 shall apply as if subsections (1) and (2) of that
section included references to this section.

(16) For the purposes of this section, a person shall be deemed
not to be carrying on a petroleum trade unless and until the person
is carrying on in the course of that trade trading activities which are
petroleum extraction activities.

(17) Any reference in this section to assets representing any
exploration expenditure shall be construed as including a reference
to a part of or share in any such assets, and any reference in this
section to a disposal or acquisition of any such assets shall be con-
strued as including a reference to a disposal or acquisition of a part
of or share in any such assets.

694.—(1) For the purposes of section 693, where exploration
expenditure (not being expenditure which has been or is to be met
directly or indirectly by any other person) is incurred by a company
(in this section referred to as an ‘‘exploration company’’) and—

(a) another company is a wholly-owned subsidiary of the
exploration company, or

(b) the exploration company is at the time the exploration
expenditure is incurred a wholly-owned subsidiary of
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ent company’’),

then, the expenditure or so much of it as the exploration company
specifies—

(i) in the case referred to in paragraph (a), may at the election
of the exploration company be deemed to have been
incurred by such other company (being a wholly-owned
subsidiary of the exploration company) as the exploration
company specifies, and

(ii) in the case referred to in paragraph (b), may at the election
of the exploration company be deemed to have been
incurred by the parent company or by such other com-
pany (being a wholly-owned subsidiary of the parent
company) as the exploration company specifies.

(2) Where under subsection (1) exploration expenditure incurred
by an exploration company is deemed to have been incurred by
another company (in this subsection referred to as ‘‘the other
company’’)—

(a) the expenditure shall be deemed to have been incurred by
the other company at the time at which the expenditure
was actually incurred by the exploration company,

(b) in a case where the expenditure was incurred at a time
before the incorporation of the other company, that com-
pany shall be deemed to have been in existence at the
time the expenditure was incurred, and

(c) in the application of section 693 to a petroleum trade carried
on by the other company, the expenditure shall be
deemed—

(i) to have been incurred by the other company for the
purposes of that trade, and

(ii) not to have been met directly or indirectly by the
exploration company.

(3) The same expenditure shall not be taken into account in
relation to more than one trade by virtue of this section.

(4) A deduction or allowance shall not be made in respect of the
same expenditure both by virtue of this section and under some other
provision of the Tax Acts.

(5) A company shall for the purposes of subsection (1) be deemed
to be a wholly-owned subsidiary of another company if and so long
as all of its ordinary share capital is owned by that other company,
whether directly or through another company or other companies,
or partly directly and partly through another company or other com-
panies, and paragraph 6 of Schedule 9 shall apply for the purposes
of supplementing this subsection as if the reference in that paragraph
to that Schedule were a reference to this subsection.
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695.—(1) In this section, ‘‘abandonment losses’’ means so much
of a loss in a petroleum trade incurred by a person in a chargeable
period as does not exceed the total amount of allowances which—

(a) are to be made to the person for that chargeable period
under this section, and

(b) have been taken into account in determining the amount of
that loss in the petroleum trade.

(2) Subject to subsections (5) to (9), where in a chargeable period
a person, who is or has been carrying on in relation to a relevant field
or a part of it petroleum extraction activities other than effecting the
initial treatment and storage of petroleum that is won from the rel-
evant field, incurs abandonment expenditure (not being expenditure
which has been or is to be met directly or indirectly by any other
person) in relation to the field or the part of it, as the case may be,
there shall be made to the person for the chargeable period an allow-
ance equal to the amount of the expenditure.

(3) (a) Subject to paragraph (b), as respects so much of a loss in
a petroleum trade incurred by a person in a chargeable
period as is an abandonment loss, the person shall be
entitled on making a claim in that behalf to such repay-
ment of income tax as is necessary to secure that the
aggregate amount of income tax for the chargeable per-
iod and the 3 chargeable periods immediately preceding
it will not exceed the amount which would have been
borne by the person if the person’s income arising from
petroleum activities for each of those chargeable periods
had been reduced by the lesser of—

(i) the abandonment loss, and

(ii) so much of the abandonment loss as could not on that
claim be treated as reducing such income of a later
chargeable period.

(b) Relief under paragraph (a) in respect of a loss shall be
deemed for the purposes of the Tax Acts to be relief
given under section 381(1) such that—

(i) no further relief shall be given under section 381(1) in
respect of so much of an abandonment loss as is an
amount in respect of which relief has been given
under paragraph (a), and

(ii) subsections (3) to (7) of section 381 and section 392
shall apply to relief under paragraph (a) as they
apply to relief under section 381.

(c) As respects so much of a loss in a petroleum trade incurred
by a person in a chargeable period as is an abandonment
loss, subsections (2) and (3) of section 396 shall apply as
if the time specified in subsection (3) of that section were
a period of 3 years ending immediately before the charge-
able period in which the loss is incurred.

(4) So much of the abandonment losses, if any, incurred by a per-
son on or before the day on which the person permanently discon-
tinues to carry on a petroleum trade (in this subsection referred to
as ‘‘the first-mentioned trade’’) as would not apart from this subsec-
tion be allowed against or treated as reducing the person’s or any
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person in the first chargeable period of the first petroleum trade (in
this section referred to as ‘‘the new trade’’) to be carried on by the
person after the permanent discontinuance of the first-mentioned
trade as a trading expense of the new trade.

(5) Where a petroleum trade carried on by a person has been
permanently discontinued, any abandonment expenditure incurred
by the person after the discontinuance shall be treated for the pur-
poses of subsection (2) as if that expenditure had been incurred by
the person on the last day on which the person carries on the pet-
roleum trade.

(6) For the purposes of this section other than subsections (4) and
(5), the day on which any expenditure is incurred shall be taken to
be the day on which the sum in question becomes payable.

(7) Any allowance made to a person under this section shall be
made in taxing the person’s petroleum trade, but such allowance
shall not be made in respect of the same expenditure in taxing more
than one trade.

(8) References to capital expenditure in Part 9 and in section 670,
Chapter 1 of Part 29 and sections 763 to 765 shall be deemed not to
include references to expenditure which is abandonment expendi-
ture; but subsections (1) and (2) of section 316 and sections 317(2)
and 320(5) shall, with any necessary modifications, apply for the pur-
poses of this section as they apply for the purposes of Part 9 and
Chapter 1 of Part 29.

(9) Subsections (9) to (11) and (15) of section 693 shall apply for
the purposes of this section as they apply for the purposes of that
section.

696.—(1) Where a person disposes, otherwise than by means of a
sale at arm’s length, of petroleum acquired by the person by virtue
of petroleum activities carried on by the person, then, for the pur-
poses of the Tax Acts the disposal of the petroleum and its acquis-
ition by the person to whom the disposal was made shall be treated
as having been for a consideration equal to the market value of the
petroleum at the time the disposal was made.

(2) (a) In this subsection, ‘‘relevant appropriation’’, in relation to
any petroleum won or otherwise acquired in the course
of the carrying on by a person of petroleum activities,
means the appropriation of that petroleum to refining or
to any use except use for petroleum extraction activities
carried on by the person, and ‘‘relevantly appropriated’’
shall be construed accordingly.

(b) Where a person who carries on in the course of a trade
petroleum activities and other activities makes a relevant
appropriation of any petroleum won or otherwise
acquired by the person in the course of the petroleum
activities without disposing of the petroleum, then, for
the purposes of the Tax Acts the person shall be treated
as having at the time of the appropriation—

(i) sold the petroleum in the course of the petroleum
trade carried on by the person, and
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(ii) bought the petroleum in the course of a separate
trade consisting of the activities other than the pet-
roleum activities,

and as having so sold and bought the petroleum at a price
equal to its market value at the time the petroleum was
relevantly appropriated.

(3) For the purposes of this section, the market value at any time
of any petroleum shall be the price which that petroleum might
reasonably be expected to fetch on a sale of that petroleum at that
time if the parties to the transaction were independent parties deal-
ing at arm’s length.

697.—(1) In this section, ‘‘relevant period’’, as respects a disposal,
means the period beginning 12 months before and ending 3 years
after the disposal, or such longer period as the Minister for the Mar-
ine and Natural Resources may, on the application of the person
making the disposal, certify to be in that Minister’s opinion reason-
able having regard to the proper exploration, delineation or develop-
ment of any licensed area.

(2) This section shall apply where on or after the 14th day of Janu-
ary, 1985, a person, with the consent of the Minister for the Marine
and Natural Resources, makes a disposal of an interest in a licensed
area (including the part disposal of such an interest or the exchange
of an interest owned by the person in one licensed area for an
interest in another licensed area) and the disposal is shown to the
satisfaction of that Minister to have been made for the sole purpose
of ensuring the proper exploration, delineation or development of
any licensed area.

(3) Where this section applies as respects a disposal by a person
(neither being nor including an exchange referred to in subsection
(2)) and the consideration received by the person is in the relevant
period wholly and exclusively applied (whether by the person, or on
that person’s behalf by the person acquiring the asset disposed of)
for the purposes of either or both of the following—

(a) petroleum exploration activities, and

(b) searching for or winning access to petroleum in a relevant
field,

then, for the purposes of the Capital Gains Tax Acts, if the person
making the disposal makes a claim in that behalf, the disposal shall
not be treated as involving any disposal of an asset but the consider-
ation shall not, as respects any subsequent disposal of any asset
acquired or brought into being or enhanced in value by the appli-
cation of that consideration, be deductible from the consideration for
that subsequent disposal in the computation of the chargeable gain
accruing on that disposal.

(4) (a) Where this section applies as respects an exchange
referred to in subsection (2), then, for the purposes of the
Capital Gains Tax Acts, if the person making such an
exchange makes a claim in that behalf, the exchange shall
not be treated as involving any disposal or acquisition by
that person of an asset, but the asset given by that person
and the asset acquired by that person in the exchange
shall be treated as the same asset acquired as the asset
given by that person was acquired.
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(i) where the person receives for the exchange any con-
sideration in addition to the interest in the other
licensed area, this subsection shall not apply as
respects the claim made by that person unless the
additional consideration is applied in the relevant
period in the manner referred to in subsection (3)
but, where that additional consideration is so applied
and the person makes a claim that this subsection
should apply, it shall so apply as if the asset given by
that person in exchange were such portion only of
that asset as is equal in value to the interest in the
other licensed area taken by that person in the
exchange, and subsection (3) shall apply as if the
remaining portion of the asset so given by that per-
son were disposed of by that person for that
additional consideration, and

(ii) where the person gives for the exchange any consider-
ation in addition to the interest in a licensed area
given by that person in the exchange, this subsection
shall apply as respects the claim made by that person
as if the interest in the other licensed area taken by
that person in the exchange were such portion only
of that interest as is equal in value to the interest in
the licensed area given by that person in the
exchange.

PART 25

Industrial and Provident Societies, Building Societies, and
Trustee Savings Banks

CHAPTER 1

Industrial and provident societies

698.—In this Chapter, except where the context otherwise
requires—

‘‘loan interest’’, in relation to a society, means any interest payable
by the society in respect of any mortgage, loan, loan stock or deposit;

‘‘share interest’’, in relation to a society, means any interest, divi-
dend, bonus or other sum payable to a shareholder of the society by
reference to the amount of the shareholder’s holding in the share
capital of the society;

‘‘society’’ means a society registered under the Industrial and Provi-
dent Societies Acts, 1893 to 1978;

references to the payment of share interest or loan interest include
references to the crediting of such interest.

699.—(1) In computing for the purposes of Case I of Schedule D
the profits or gains of a society, there shall be deducted as expenses
any sums which—

(a) represent a discount, rebate, dividend or bonus granted by
the society to members of the society or other persons in
respect of amounts paid or payable by or to them on
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account of their transactions with the society, being trans-
actions taken into account in that computation and calcu-
lated by reference to those amounts or to the magnitude
of those transactions and not by reference to the amount
of any share or interest in the capital of the society;

(b) are share interest or loan interest paid by the society, being
interest wholly and exclusively laid out or expended for
the purposes of the trade.

(2) (a) Where for the year 1962-63 or any previous year of assess-
ment an annual allowance, balancing allowance or bal-
ancing charge in respect of capital expenditure on the
construction of a building or structure might have been
made to or on a society under Part V of the Finance Act,
1959, but for the circumstance that the society was
exempt from tax under Schedule D, any writing down
allowance, balancing allowance or balancing charge to be
made in respect of the expenditure under Part 9 for any
chargeable period shall be computed as if every annual
allowance, balancing allowance and balancing charge
which might have been so made had been made; but
nothing in this paragraph shall affect section 274(8).

(b) Where for the year 1962-63 or any previous year of assess-
ment an annual allowance in respect of capital expendi-
ture on the purchase of patent rights might have been
made to or on a society under Part V of the Finance Act,
1959, but for the circumstance that the society was
exempt from tax under Schedule D, the amount of the
expenditure remaining unallowed (within the meaning of
section 756) shall, in relation to any balancing allowance
or balancing charge under Chapter 1 of Part 29 to be
made to or on the society in respect of the expenditure
for any chargeable period, be computed as if every
annual allowance which might have been so made had
been made.

700.—(1) Notwithstanding anything in the Tax Acts, any share or
loan interest paid by a society—

(a) shall be paid without deduction of income tax and shall be
charged under Case III of Schedule D, and

(b) shall not be treated as a distribution;

but paragraph (a) shall not apply to any share interest or loan
interest payable to a person whose usual place of abode is not in the
State.

(2) In computing the corporation tax payable for any accounting
period of a society, section 243 shall apply subject to the deletion of
‘‘yearly’’ in subsection (4)(a) of that section.

(3) On or before the 1st day of May in each year, every society
shall deliver to the inspector a return in such form as the Revenue
Commissioners may prescribe specifying—

(a) the name and place of residence of every person to whom
share interest or loan interest amounting to the sum of
£70 or more has been paid by the society in the year of
assessment which ended before that date, and
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that year to each of those persons,

and, if such a return is not fully made as respects any year of assess-
ment, the society shall not be entitled to any deduction under section
97(2)(e), 243 or 699(1) in respect of any payments of share interest
or loan interest which it was required to include in the return, and
all such assessments and additional assessments shall be made as may
be necessary to give effect to this subsection.

701.—(1) In this section—

‘‘company’’ has the meaning assigned to it by section 5(1);

‘‘consideration’’ means consideration in money or money’s worth;

‘‘control’’, in relation to a company, shall be construed in accordance
with section 432;

‘‘society’’ means a society registered under the Industrial and Provi-
dent Societies Acts, 1893 to 1978, which is an agricultural society or
a fishery society within the meaning of section 443(16).

(2) (a) In this subsection and in subsection (4), ‘‘the appropriate
number’’, in relation to a member’s original shares,
means such portion (or as near as may be to such portion)
of the total number of the referable shares owned by the
member at the time of the transfer as bears to that num-
ber the same proportion as the total number of shares in
the company which are subject to the transfer bears to
the total number of shares in the company owned by the
society immediately before the transfer, and the number
of the referable shares owned by a member shall be an
amount determined by the formula—

A × B
C

× D
B

where—

A is the market value of the shares in the company
owned by the society immediately before the transfer,

B is the total number of the shares in the society in issue
immediately before the transfer,

C is the market value of the total assets (including the
shares in the company) of the society immediately
before the transfer, and

D is the number of shares in the society owned by the
member immediately before the transfer.

(b) Where on or after the 6th day of April, 1993, a society,
being a society which at any time on or after that date
controls or has had control of a company, transfers to the
members of the society shares owned by it in the com-
pany (in this section referred to as ‘‘the transfer’’) and—

(i) the transfer, in so far as it relates to any member, is
in respect of and in proportion to, or as nearly as
may be in proportion to, that member’s holding of
shares (in this section referred to as ‘‘the original
shares’’) in the society immediately before the
transfer,
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(ii) no consideration (apart from the consideration given
by the members represented by the cancellation of
the original shares referred to in subparagraph (iii))
for, or in connection with, the transfer is given to or
received from any member (or any person connected
with that member) by the society (or any person con-
nected with the society), and

(iii) on the transfer or as soon as possible after the trans-
fer, the original shares (or the appropriate number
of those shares) of each member are cancelled with-
out any consideration (apart from the consideration
given to the members represented by the transfer to
the members of the shares in the company) for or in
connection with such cancellation being given to or
received from any member (or any person connected
with that member) by the society (or any person con-
nected with the society) and, where the original
shares (or the appropriate number of those shares)
have been issued to a member at different times, any
cancellation of such shares shall involve those issued
earlier rather than those issued later,

then, subject to subsection (5), subsections (3) and (4)
shall apply.

(3) For the purposes of the Corporation Tax Acts, the transfer
shall be treated as—

(a) not being a distribution within the meaning of Part 6, and

(b) being for a consideration of such amount as would secure
that, for the purposes of charging the gain on the disposal
by the society of the shares owned by it in the company,
neither a gain nor a loss would accrue to the society.

(4) For the purposes of the Capital Gains Tax Acts—

(a) the cancellation of the original shares (or the appropriate
number of those shares) shall not be treated as involving
any disposal of those shares, and

(b) each member shall be treated as if the shares transferred to
that member in the course of the transfer were acquired
by that member at the same time and for the same con-
sideration at which the original shares (or the appropriate
number of those shares) were acquired by that member
and, for the purposes of giving effect to this paragraph,
where the original shares (or the appropriate number of
those shares) have been issued to a member at different
times, there shall be made all such apportionments as are
in the circumstances just and reasonable.

(5) This section shall not apply unless it is shown that the transfer
is effected for bona fide commercial reasons and does not form part
of any arrangement or scheme of which the main purpose or one of
the main purposes is avoidance of liability to corporation tax or capi-
tal gains tax.
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include in the return required to be made by it under section 884 a
statement of the total number of shares cancelled in accordance with
subsection (2)(b)(iii).

CHAPTER 2

Building societies

702.—(1) In this section, ‘‘building society’’ means a building
society within the meaning of the Building Societies Acts, 1874 to
1989.

(2) Where in the course of or as part of a union or amalgamation
of 2 or more building societies or a transfer of engagements from
one building society to another building society there is a disposal of
an asset by one society to another society, both societies shall be
treated for the purposes of corporation tax in respect of chargeable
gains as if the asset were acquired from the society making the dis-
posal for a consideration of such amount as would secure that on the
disposal neither a gain nor a loss would accrue to the society making
the disposal.

703.—(1) In this section and in Schedule 16—

‘‘building society’’ means a building society incorporated or deemed
by section 124(2) of the Building Societies Act, 1989, to be incorpor-
ated under that Act, and references to ‘‘society’’ shall be construed
accordingly;

‘‘successor company’’ means a successor company within the mean-
ing of Part XI of the Building Societies Act, 1989.

(2) Schedule 16 shall apply where a society converts into a suc-
cessor company in accordance with Part XI of the Building Societies
Act, 1989.

CHAPTER 3

Trustee savings banks

704.—(1) In this Chapter and in Schedule 17, ‘‘trustee savings
bank’’ has the same meaning as in the Trustee Savings Banks Act,
1989.

(2) Where any assets or liabilities of a trustee savings bank are
transferred or deemed to be transferred to another trustee savings
bank in accordance with Part IV of the Trustee Savings Banks Act,
1989, those banks shall be treated for the purposes of the Tax Acts
and the Capital Gains Tax Acts as if they were the same person.

705.—Schedule 17 shall apply to the reorganisation in accordance
with section 57 of the Trustee Savings Banks Act, 1989, of—

(a) one or more trustee savings banks into a company, or

(b) a company referred to in subparagraph (i) of subsection
(3)(c) of that section into a company referred to in subpa-
ragraph (ii) of that subsection.
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PART 26

Life Assurance Companies

CHAPTER 1

General provisions

706.—(1) In this Part, unless the context otherwise requires—

‘‘actuary’’ has the same meaning as in section 3 of the Insurance Act,
1936;

‘‘annuity business’’ means the business of granting annuities on
human life;

‘‘annuity fund’’ means, where an annuity fund is not kept separately
from the life assurance fund of an assurance company, such part of
the life assurance fund as represents the liability of the company
under its annuity contracts, as stated in its periodical returns;

‘‘assurance company’’ has the same meaning as in section 3 of the
Insurance Act, 1936;

‘‘excluded annuity business’’, in relation to an assurance company,
means annuity business which—

(a) is not pension business, or the liability of the company in
respect of which is not taken into account in determining
the foreign life assurance fund (within the meaning of
section 718(1)) of the company, and

(b) arises out of a contract for the granting of an annuity on
human life, being a contract effected, extended or varied
on or after the 6th day of May, 1986, and which fails to
satisfy any one or more of the following conditions—

(i) that the annuity shall be payable (whether or not its
commencement is deferred for any period) until the
end of a human life or for a period ascertainable only
by reference to the end of a human life (whether or
not continuing after the end of a human life),

(ii) that the amount of the annuity shall be reduced only
on the death of a person who is an annuitant under
the contract or by reference to a bona fide index of
prices or investment values, and

(iii) that the policy document evidencing the contract shall
expressly and irrevocably prohibit the company from
agreeing to commutation in whole or in part of any
annuity arising under the contract;

‘‘general annuity business’’ means any annuity business which is
not—

(a) excluded annuity business, or

(b) pension business,

and ‘‘pension business’’ shall be construed in accordance with subsec-
tions (2) and (3);
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assurance business’’, which have the same meanings respectively as
in section 3 of the Insurance Act, 1936, and where a company carries
on both businesses may mean either;

‘‘life assurance fund’’ and ‘‘industrial assurance fund’’ have the same
meanings respectively as in the Insurance Acts, 1909 to 1969, and
‘‘life assurance fund’’, in relation to industrial assurance business,
means the industrial assurance fund;

‘‘market value’’’ shall be construed in accordance with section 548;

‘‘overseas life assurance company’’ means an assurance company
having its head office outside the State but carrying on life assurance
business through a branch or agency in the State;

‘‘pension fund’’ and ‘‘general annuity fund’’ shall be construed in
accordance with subsection (2);

‘‘periodical return’’, in relation to an assurance company, means a
return deposited with the Minister for Enterprise, Trade and
Employment under the Assurance Companies Act, 1909, and the
Insurance Act, 1936;

‘‘policy’’ and ‘‘premium’’ have the same meanings respectively as in
section 3 of the Insurance Act, 1936;

‘‘special investment business’’, ‘‘special investment fund’’ and
‘‘special investment policy’’ have the meanings respectively assigned
to them by section 723;

‘‘valuation period’’ means the period in respect of which an actuarial
report is made under section 5 of the Assurance Companies Act,
1909, as extended by section 55 of the Insurance Act, 1936.

(2) Any division to be made between general annuity business,
pension business and other life assurance business shall be made on
the principle of—

(a) referring to pension business any premiums within subsec-
tion (3), together with the incomings, outgoings and liab-
ilities referable to those premiums, and the policies and
contracts under which they are or have been paid, and

(b) allocating to general annuity business all other annuity busi-
ness except excluded annuity business,

and references to ‘‘pension fund’’ and ‘‘general annuity fund’’ shall
be construed accordingly, whether or not such funds are kept separ-
ately from the assurance company’s life assurance fund.

(3) The premiums to be referred to pension business shall be
those payable under contracts which are (at the time when the pre-
mium is payable) within one or other of the following descriptions—

(a) any contract with an individual who is, or but for an insuf-
ficiency of profits or gains would be, chargeable to
income tax in respect of relevant earnings (within the
meaning of section 783) from a trade, profession, office
or employment carried on or held by him or her, being a
contract approved by the Revenue Commissioners under
section 784 or 785 or any contract under which there is
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payable an annuity in relation to which section 786(3)
applies;

(b) any contract (including a contract of assurance) entered into
for the purposes of, and made with the persons having
the management of, an exempt approved scheme (within
the meaning of Chapter 1 of Part 30), being a contract so
framed that the liabilities undertaken by the assurance
company under the contract correspond with liabilities
against which the contract is intended to secure the
scheme;

(c) any contract with the trustees or other persons having the
management of a scheme approved under section 784 or
785 or under both of those sections, being a contract
which—

(i) was entered into for the purposes only of that scheme,
and

(ii) in the case of a contract entered into or varied on or
after the 6th day of April, 1958, is so framed that
the liabilities undertaken by the assurance company
under the contract correspond with liabilities against
which the contract is intended to secure the scheme;

and, in this subsection and in subsection (2), ‘‘premium’’ includes any
consideration for an annuity.

(4) (a) In this subsection, ‘‘deduction’’ means any deduction,
relief or set-off which may be treated for the purposes
of corporation tax as reducing profits of more than one
description.

(b) For the purposes of the Corporation Tax Acts, any
deduction from the profits of an assurance company,
being profits of more than one class of life assurance busi-
ness referred to in section 707(2), shall be treated as
reducing the amount of the profits of each such class of
business by an amount which bears the same proportion
to the amount of the deduction as the amount of the pro-
fits of that class of business, before any deduction, bears
to the amount of the profits of the company brought into
charge to corporation tax.

707.—(1) Subject to sections 709 and 710, section 83 shall apply
for computing the profits of a company carrying on life business,
whether mutual or proprietary (and not charged to corporation tax
in respect of it under Case I of Schedule D), whether or not the
company is resident in the State, as that section applies in relation
to an investment company, except that—

(a) there shall be deducted from the amount treated as expenses
of management for any accounting period—

(i) any repayment or refund receivable in the period of
the whole or part of a sum disbursed by the company
for that period or any earlier period as expenses of
management, including commissions (in whatever
manner described),
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the period, and

(iii) the amount of any fines or fees receivable in the per-
iod or profits arising from reversions in the period,

and in calculating profits arising from reversions the com-
pany may set off against those profits any losses arising
from reversions in any previous accounting period during
which any enactment granting this relief was in operation
in so far as they have not already been so set off, and

(b) no deduction shall be made under section 83(2)(b).

(2) (a) Where the life assurance business of an assurance com-
pany includes more than one of the following classes of
business—

(i) pension business,

(ii) general annuity business,

(iii) special investment business, and

(iv) life assurance business (excluding such pension busi-
ness, general annuity business and special investment
business),

then, for the purposes of the Corporation Tax Acts, the
business of each such class shall be treated as though it
were a separate business, and subsection (1) shall apply
separately to each such class of business as if it were the
only business of the company.

(b) Any amount of an excess referred to in section 83(3) which
is carried forward from an accounting period ending
before the 27th day of May, 1986, may for the purposes
of section 83(2) be deducted in computing the profits of
the company for a later accounting period in respect of
such of the classes of business referred to in paragraph
(a) as the company may elect; but any amount so
deducted in computing the profits from one of those
classes of business shall not be deducted in computing the
profits of the company from another of those classes of
business.

(3) Relief under subsection (1) shall not be given for any amount
of stamp duty (except any part of such amount as is referable to
pension business) charged under subsection (8)(c) of section 92 of
the Finance Act, 1982, on any statement delivered by a company in
accordance with subsection (8)(b) of that section in respect of any
quarter commencing after the 27th day of May, 1986.

(4) Relief under subsection (1) shall not be given to any such com-
pany in so far as it would, if given in addition to all other reliefs to
which the company is entitled, reduce the corporation tax borne by
the company on the income and gains of its life business for any
accounting period to less than would have been paid if the company
had been charged to tax at the rate specified in section 21(1) in
respect of that business under Case I of Schedule D and, where relief
has been withheld in respect of any accounting period by virtue of
this subsection, the excess to be carried forward by virtue of section
83(3) shall be increased accordingly.
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(5) (a) For the purposes of subsection (4)—

(i) any tax credit to which the company is entitled in
respect of a distribution received by it shall be
treated as an equivalent amount of corporation tax
borne or paid in respect of that distribution,

(ii) any payment in respect of that credit under section
83(5), 136(3), 157, 158 or 712(2) shall be treated as
reducing the tax so treated as borne or paid,

(iii) relief for the management expenses, if any, attribu-
table to the life business, other than special invest-
ment business, of a company shall be withheld before
any relief for management expenses attributable to
the special investment business of the company is
withheld, and

(iv) sections 709(2), 710 and 714 shall, and section
396(5)(b) shall not, apply for the purposes of com-
puting the profits of the life assurance business or
the industrial assurance business, as the case may be,
which would have been charged to tax under Case I
of Schedule D.

(b) The reference in section 551(2) to computing income or
profits or gains or losses shall not be taken as applying to
a computation of a company’s income for the purposes
of subsection (4).

708.—(1) For the purposes of this section and subject to subsec-
tions (2) to (4), the acquisition expenses for any period of an assur-
ance company carrying on life assurance business shall be such of
the following expenses of management, including commissions (in
whatever manner described) and excluding any payment of rent in
respect of which a deduction is to be made twice by virtue of section
324, 333 or 345 in the computation of profits or gains, as are for that
period attributable to the company’s life assurance business
(excluding pension business and general annuity business)—

(a) expenses of management which are disbursed solely for the
purpose of the acquisition of business, and

(b) so much of any other expenses of management which are
disbursed partly for the purpose of the acquisition of
business and partly for other purposes as are properly
attributable to the acquisition of business,

reduced by—

(i) any repayment or refund receivable in the period of the
whole or part of management expenses within paragraph
(a) or (b) and disbursed by the company for that period
or any earlier period, and

(ii) reinsurance commission earned by the company in that per-
iod which is referable to life assurance business
(excluding pension business and general annuity
business).

(2) Subsection (1) shall not apply to acquisition expenses in
respect of policies of life assurance issued before the 1st day of April,
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any commission (in whatever manner described) attributable to a
variation on or after that date in a policy of life assurance issued
before that date, and for this purpose the exercise of any rights con-
ferred by a policy shall be regarded as a variation of the policy.

(3) In subsection (1), ‘‘the acquisition of business’’ includes the
securing on or after the 1st day of April, 1992, of the payment of
increased or additional premiums in respect of a policy of assurance
which has already been issued before, on or after that date.

(4) For the purposes of subsection (1) and in relation to any per-
iod, the expenses of management attributable to a company’s life
assurance business (excluding pension business and general annuity
business) shall be expenses—

(a) which are disbursed for that period (disregarding any
treated as so disbursed by section 83(3)), and

(b) which, disregarding subsection (5), are deductible as
expenses of management of such life assurance business
in accordance with section 707.

(5) Notwithstanding anything in section 707, only one-seventh of
the acquisition expenses for any accounting period (in this section
referred to as ‘‘the base period’’) shall be treated as deductible under
that section for the base period, and in subsections (6) and (7) any
reference to the full amount of the acquisition expenses for the base
period is a reference to the amount of those expenses which would
be deductible for that period apart from this subsection.

(6) Where by virtue of subsection (5) only a fraction of the full
amount of the acquisition expenses for the base period is deductible
under section 707 for that period, then, subject to subsection (7), a
further one-seventh of the full amount shall be so deductible for each
succeeding accounting period after the base period until the whole
of the full amount has become so deductible, except that for any
accounting period of less than a year the fraction of one-seventh shall
be proportionately reduced.

(7) For any accounting period for which the fraction of the full
amount of the acquisition expenses for the base period which would
otherwise be deductible in accordance with subsection (6) exceeds
the balance of those expenses which has not become deductible for
earlier accounting periods, only that balance shall be deductible.

709.—(1) Where an assurance company carries on life business in
conjunction with insurance business of any other class, the life busi-
ness shall for the purposes of corporation tax be treated as a separate
business from any other class of business carried on by the company.

(2) In ascertaining for the purposes of section 396 or 397 whether
and to what extent a company has incurred a loss on its life business,
any profits derived from the investments of its life assurance fund
(including franked investment income of a company resident in the
State) shall be treated as part of the profits of that business.
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710.—(1) Where the profits of an assurance company in respect
of its life business are for the purposes of the Corporation Tax Acts
computed in accordance with the provisions applicable to Case I of
Schedule D, the following provisions shall apply:

(a) such part of those profits as belongs or is allocated to, or is
expended on behalf of, policyholders or annuitants shall
be excluded in making the computation;

(b) such part of those profits as is reserved for policyholders or
annuitants shall also be excluded in making the compu-
tation but, if any profits so excluded as being so reserved
cease at any time to be so reserved and are not allocated
to, or expended on behalf of, policyholders or annuitants,
those profits shall be treated as profits of the company
for the accounting period in which they ceased to be so
reserved.

(2) (a) Subject to paragraph (b), where a company’s trading oper-
ations consist solely of a foreign life assurance business
(within the meaning of section 451(1)) the following pro-
visions shall apply:

(i) subject to this subsection, the company shall be
chargeable to corporation tax in respect of the pro-
fits of that business under Case I of Schedule D;

(ii) notwithstanding subsection (1)(b), where apart from
this subparagraph any part of those profits would be
excluded in computing the income chargeable under
Case I of Schedule D solely by virtue of that part
being reserved for policyholders or annuitants, that
part shall not be excluded in computing the income
so chargeable;

(iii) the charge to corporation tax under Schedule D of
income from investments (in this subsection referred
to as ‘‘shareholders’ investments’’) which are not
investments of any fund representing the amount of
the liability of the company in respect of its business
with policyholders and annuitants shall not be under
Case I of that Schedule;

(iv) notwithstanding section 707, section 83 shall apply for
computing the profits of the company as respects
expenses of management, including commissions, to
the extent that those expenses—

(I) are disbursed for the purposes of managing
shareholders’ investments, and

(II) would not apart from this subparagraph be
deductible in computing the profits, or any
description of profits, of the company for the
purposes of corporation tax.

(b) In applying the definition of ‘‘foreign life assurance busi-
ness’’ in section 451(1) for the purposes of paragraph (a),
section 446 shall apply as if there were deleted from sub-
section (2) of that section ‘‘, and any certificate so given
shall, unless it is revoked under subsection (4), (5) or (6),
remain in force until the 31st day of December, 2005’’.
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‘‘policy of assurance’’ means—

(i) a policy of assurance issued by a company (to which
subsection (2) applies) to an individual who on the
date the policy is issued resides outside the State and
who continuously so resides throughout a period of
not less than 6 months commencing on that date, or

(ii) a policy issued or a contract made which is not a
retirement benefits policy solely by virtue of the age
condition not being complied with;

‘‘relevant amount’’—

(i) in relation to a policy of assurance, means the amount
determined by the formula—

V − P

and

(ii) in relation to a retirement benefits policy, means the
amount determined by the formula—

(V − P) × 75
100

where—

V is the amount or the aggregate of amounts by which
the market value of all the entitlements under the pol-
icy of assurance or the retirement benefits policy, as
the case may be, increased during any period or per-
iods in which the policyholder was residing in the
State, and

P is the amount of premiums or like sums paid in respect
of the policy of assurance or the retirement benefits
policy, as the case may be, during any period or per-
iods in which the policyholder was residing in the
State;

‘‘retirement benefits policy’’ means a policy issued or a
contract made by a company (to which subsection (2)
applies)—

(i) to or with, as the case may be, an individual who, on
the date the policy is issued or the contract is made,
resides outside the State and who continuously so
resides throughout a period of not less than 6 months
commencing on that date, and

(ii) on terms which include the condition (in this subsec-
tion referred to as ‘‘the age condition’’) that the main
benefit secured by the policy or contract is the pay-
ment by the company (otherwise than on the death
or disability of the individual) of a sum to the indi-
vidual on or after the individual attains the age of 60
years and before the individual attains the age of 70
years and that condition is complied with.
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(b) Where, in respect of a policy of assurance or a retirement
benefits policy, a sum is payable by a company (otherwise
than by reason of death or disability of the policyholder)
to a policyholder who is resident or ordinarily resident in
the State (within the meaning of Part 34), then—

(i) the company shall be deemed for the purposes of the
Corporation Tax Acts to have made, in the year of
assessment in which the sum is payable, an annual
payment of an amount equal to the relevant amount
in relation to the policy of assurance or the retire-
ment benefits policy, as the case may be, and section
239 shall apply for the purposes of the charge, assess-
ment and recovery of such tax,

(ii) the company shall be entitled to deduct the tax out of
the sum otherwise payable,

(iii) the recipient of the sum payable shall not be entitled
to repayment of, or credit for, such tax so deducted,
and

(iv) the sum paid, or any part of the sum paid, shall not
be reckoned in computing total income of the recipi-
ent of the sum paid for the purposes of the Income
Tax Acts.

(4) Where an assurance company carries on both life assurance
business and industrial assurance business, the business of each such
class shall for the purposes of the Corporation Tax Acts be treated
as though it were a separate business, and section 707 shall apply
separately to each such class of business.

(5) (a) Where under section 25(1) of the Insurance Act, 1989, an
assurance company amalgamates its industrial assurance
and life assurance funds, subsection (4) shall not apply to
that company for any accounting period ending on or
after the completion of the amalgamation and before the
recommencement, if any, of a separate industrial assur-
ance or life assurance fund.

(b) For the purposes of applying section 707, in so far as it is
affected by—

(i) management expenses or charges on income which
apart from section 83(3) would be treated as respect-
ively incurred for or paid in an accounting period
ending before the day on which the amalgamation is
completed, or

(ii) any loss incurred in such a period,

to a company which has amalgamated its industrial assur-
ance and life assurance funds, subsection (4) shall apply
as if the company had not amalgamated its funds.

(6) For the purposes of subsections (2) and (5), where an account-
ing period of an assurance company begins before the day (in this
subsection referred to as ‘‘the day of amalgamation’’) on which the
company completes the amalgamation of its industrial assurance and
life assurance funds and ends on or after the day of amalgamation,
that period shall be divided into one part beginning on the day on
which the accounting period begins and ending on the day before



[1997.] Taxes Consolidation Act, 1997. [No. 39.]
Pt.26 S.710the day of amalgamation and another part beginning on the day of

amalgamation and ending on the day on which the accounting period
ends, and both parts of the accounting period shall be treated as if
they were separate accounting periods.

711.—(1) For the purpose of computing corporation tax on
chargeable gains accruing to a fund or funds maintained by an assur-
ance company in respect of its life business—

(a) (i) section 556, and

(ii) section 607,

shall not apply, and

(b) section 581 shall, as respects—

(i) subsections (1) and (2) of that section, and

(ii) subsection (3) of that section, in so far as a chargeable
gain is not thereby disregarded for the purposes of
that subsection,

apply as if paragraph 24 of Schedule 32, section 719,
section 723(7)(a) and paragraph (a)(ii) had not been
enacted.

(2) (a) In this subsection—

‘‘the appropriate amount in respect of the interest’’
means the appropriate amount in respect of the interest
which would be determined in accordance with Schedule
21 if a company were the first buyer and carried on a
trade to which section 749(1) applies but, in so determin-
ing the appropriate amount in respect of the interest in
accordance with Schedule 21, paragraph 3(4) of that
Schedule shall apply as if ‘‘in the opinion of the Appeal
Commissioners’’ were deleted;

‘‘securities’’ has the same meaning as in section 815.

(b) Where in an accounting period a company disposes of any
securities and in the following accounting period interest
becoming payable in respect of the securities is receivable
by the company, the gain or loss accruing on the disposal
shall be computed as if the price paid by the company for
the securities was reduced by the appropriate amount in
respect of the interest; but where for an accounting per-
iod this paragraph applies so as to reduce the price paid
for securities, the amount by which the price paid for the
securities is reduced shall be treated as a loss arising in
the immediately following accounting period from the
disposal of the securities.

(3) Subject to section 720, where an assurance company, in the
course of carrying on a class of life assurance business mentioned in
subparagraph (iii) or (iv) of section 707(2)(a), disposes of or is
deemed to dispose of assets in an accounting period, the amount, if
any, for each such class of business by which the aggregate of allow-
able losses exceeds the aggregate of chargeable gains on the disposals
or deemed disposals in the course of that class of business in the
accounting period shall be—
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(a) disregarded for the purposes of section 31, and

(b) treated for the purposes of the Corporation Tax Acts as a
sum disbursed by the company in the accounting period
as an expense of management, other than an acquisition
expense (within the meaning of section 708), incurred in
the course of carrying on that class of business.

(4) For the purposes of subsection (3), any amount which apart
from paragraph 24 of Schedule 32 would be treated as a chargeable
gain or an allowable loss of an accounting period of a company by
virtue of section 720 shall also be treated as arising on a disposal of
assets by the company in the accounting period so that each such
amount shall be taken into account in determining the amount, if
any, by which the aggregate of allowable losses exceeds the aggregate
of chargeable gains on disposals of assets by the company in the
course of carrying on life assurance business (excluding pension busi-
ness, general annuity business and special investment business) in
the accounting period.

712.—(1) Sections 129 and 153(1) shall not apply as respects a dis-
tribution received by an assurance company in connection with that
part of its life business the profits of which are charged to corpor-
ation tax otherwise than under Case I or IV of Schedule D, and the
income represented by the distribution shall be equal to the aggre-
gate of the amount of the distribution and the amount of the tax
credit in respect of the distribution.

(2) Where an assurance company is entitled to a tax credit in
respect of a distribution chargeable to corporation tax by virtue of
subsection (1)—

(a) the assurance company may, subject to section 729(5), set
the credit against the corporation tax, as reduced by vir-
tue of sections 713(3) and 723(6) or by either of those
sections, chargeable on its profits for the accounting per-
iod in which the distribution is made and, where the cre-
dit exceeds that corporation tax, the excess shall be paid
to the assurance company, and

(b) notwithstanding sections 4 and 156, the income represented
by the distribution shall not be franked investment
income for the purposes of sections 83 and 157.

713.—(1) For the purposes of this section—

(a) ‘‘unrelieved profits’’ means the amount of profits on which
corporation tax falls finally to be borne;

(b) the amount of tax which is or would be chargeable on a
company shall be taken to be the amount of tax which is
or would be so chargeable after allowance of any relief
to which the company is or would be entitled otherwise
than under this section or under section 136, 712(2) or
730.

(2) A claim may be made under this section by an assurance com-
pany in respect of unrelieved profits from investments referable to
life business, other than special investment business, carried on by
the company.
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subsequent financial years) the rate per cent (in this subsection and
in subsection (4) referred to as ‘‘the specified rate per cent’’) of cor-
poration tax specified in section 21(1)(b) exceeds the standard rate
per cent for either of the years of assessment, part of each of which
falls within the financial year, the corporation tax in respect of any
of the unrelieved profits of the company for that year shall be
reduced on a claim in that behalf being made by the company by so
much of that tax as is equal to the amount by which—

(a) the corporation tax chargeable on the company for that year
in respect of the part specified in subsection (5) of the
unrelieved profits,

exceeds—

(b) the corporation tax which would be so chargeable in respect
of that part of those profits if the specified rate per cent
for each part of the financial year which coincides with a
part of a year of assessment were equal to the standard
rate per cent for the year of assessment.

(4) In computing that part of those profits for the purposes of
subsection (3)(b), section 78(2) shall apply as if the rate per cent of
capital gains tax specified in section 28(3) were the specified rate per
cent.

(5) (a) Subject to paragraph (b), the franked investment income
from investments held in connection with a company’s
life business shall be apportioned between—

(i) policyholders or annuitants, and

(ii) shareholders,

by attributing to policyholders or annuitants such fraction
of that income as the fraction (in this subsection referred
to as ‘‘the appropriate fraction’’) of the profits of the
company’s life business which, on a computation of such
profits in accordance with the provisions applicable to
Case I of Schedule D (whether or not the company is
in fact charged to tax under that Case for the relevant
accounting period or periods), would be excluded under
section 710(1).

(b) Where the franked investment income referred to in para-
graph (a) exceeds the profits of the company’s life busi-
ness as computed in accordance with the provisions
applicable to Case I of Schedule D other than section 710,
the part of the franked investment income attributable to
policy holders or annuitants shall be the aggregate of—

(i) the appropriate fraction of the franked investment
income in so far as not exceeding those profits, and

(ii) the amount of the excess of the franked investment
income over those profits.

(6) (a) Where the aggregate of the unrelieved profits and the
shareholders’ part of the franked investment income
exceeds the profits of the company in respect of its life
business for the relevant accounting periods computed in
accordance with the provisions of Case I of Schedule D
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as extended by sections 710 and 714 (whether or not the
company is charged to tax under that Case), the part
referred to in subsection (3) shall be the lesser of—

(i) the amount of that excess, and

(ii) the unrelieved profits,

and

(b) where the aggregate referred to in paragraph (a) is less
than the profits of the company’s life business as so com-
puted, subsection (3) shall not apply.

(7) This section shall apply subject to paragraph 24 of schedule 32.

714.—(1) For the purposes of sections 707 and 713, the exclusion
by section 129 from the charge to corporation tax of franked invest-
ment income shall not prevent such income of a company resident
in the State attributable to the investments of the company’s life
assurance fund from being taken into account as part of the profits
in computing trading income in accordance with the provisions
applicable to Case I of Schedule D.

(2) The corporation tax which would have been paid by a com-
pany referred to in subsection (1) if it had been charged to tax in
respect of its life business under Case I of Schedule D shall be com-
puted for the purposes of section 707 as if so much of the trading
income of the company in respect of its life business as does not
exceed the franked investment income attributable by reference to
section 713(5) to the shareholders of the company were charged to
corporation tax, notwithstanding section 21, at a rate per cent deter-
mined by the formula—

A
B

× 100

where—

A is the aggregate amount of the tax credits comprised in the
franked investment income received in the accounting period con-
cerned by the company in connection with its life business, and

B is the aggregate amount of that franked investment income.

715.—(1) Except in the case of an assurance company charged to
tax in accordance with the provisions applicable to Case I of Sched-
ule D in respect of the profits of its life assurance business, profits
arising to an assurance company from pension business or general
annuity business shall be treated as annual profits or gains within
Schedule D and shall be chargeable to corporation tax under Case
IV of that Schedule, and for that purpose—

(a) the business of each such class shall be treated separately,
and

(b) subject to paragraph (a) and subsection (2), the profits from
each such class of business shall be computed in accord-
ance with the provisions applicable to Case I of Schedule
D.
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applicable to Case I of Schedule D—

(a) subsection (1) of section 710 shall apply with the necessary
modifications and in particular shall apply as if there were
deleted from that subsection all references to policyho-
lders other than holders of policies referable to pension
business,

(b) no deduction shall be allowed in respect of any expense,
being an expense of management referred to in section
707, and

(c) there may be set off against the profits of pension business
or general annuity business any loss, to be computed on
the same basis as the profits, which was sustained in the
same class of business in any previous accounting period
while the company was within the charge to corporation
tax in respect of that class of business in so far as that
loss not already been so set off.

(3) Section 399 shall not be taken as applying to a loss sustained
by a company on its general annuity business or pension business.

(4) The treatment of an annuity as containing a capital element
for the purposes of section 788 shall not prevent the full amount of
the annuity from being deductible in computing profits or from being
treated as a charge on income for the purposes of the Corporation
Tax Acts.

(5) Notwithstanding any other provision of the Corporation Tax
Acts, any annuity paid by a company and referable to its excluded
annuity business—

(a) shall not be treated as a charge on income for the purposes
of the Corporation Tax Acts, and

(b) shall be deductible in computing for the purposes of Case I
of Schedule D the profits of the company in respect of
its life assurance business.

716.—(1) In this section, ‘‘taxed income’’ means income charged
to corporation tax, otherwise than under section 715, and franked
investment income.

(2) In the case of a company carrying on general annuity business,
the annuities paid by the company, in so far as referable to that
business and in so far as they do not exceed the taxed income of the
part of the annuity fund so referable, shall be treated as charges on
income.

(3) Notwithstanding any other provision of the Corporation Tax
Acts, any annuities which under subsection (2) are treated as charges
on income of a company (in this subsection referred to as ‘‘the first-
mentioned company’’) for an accounting period shall not be allowed
as deductions against any profits (whether of the first-mentioned
company or of any other company) other than against that part of
the total profits (including, where a claim is made under section 157
for the purposes mentioned in subsection (2)(a) of that section, any
franked investment income) arising in that accounting period to the
first-mentioned company from its general annuity business.
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(4) In computing under section 715 the profits arising to an assur-
ance company from general annuity business—

(a) taxed income shall not be taken into account as part of those
profits, and

(b) of the annuities paid by the company and referable to gen-
eral annuity business—

(i) those which under subsection (2) are treated as
charges on income shall not be deductible, and

(ii) those which are not so treated shall, notwithstanding
section 76, be deductible.

(5) A company not resident in the State which carries on through
a branch or agency in the State any general annuity business shall
not be entitled to treat any part of the annuities paid by it which are
referable to that business as paid out of profits or gains brought into
charge to income tax.

717.—(1) Exemption from corporation tax shall be allowed in
respect of income from, and chargeable gains in respect of, invest-
ments and deposits of so much of an assurance company’s life assur-
ance fund and separate annuity fund, if any, as is referable to pension
business.

(2) (a) In this subsection, ‘‘financial futures’’ and ‘‘traded
options’’ mean respectively financial futures and traded
options which are for the time being dealt in or quoted
on any futures exchange or any stock exchange, whether
or not that exchange is situated in the State.

(b) For the purposes of subsection (1), a contract entered into
in the course of dealing in financial futures or traded
options shall be regarded as an investment.

(3) The exemption from tax conferred by subsection (1) shall not
exclude any sums from being taken into account as receipts in com-
puting profits or losses for any purpose of the Corporation Tax Acts.

(4) Subject to subsection (5), the exclusion by section 129 from the
charge to corporation tax of franked investment income shall not
prevent such income being taken into account as part of the profits
in computing under section 715 income from pension business.

(5) (a) Where for any accounting period there is apart from this
subsection a profit arising to an assurance company from
pension business (computed in accordance with section
715) and the company so elects as respects all or any part
of its franked investment income arising in that period,
being an amount of franked investment income not
exceeding the amount of the profit arising from pension
business, subsections (1) and (4) shall not apply to the
franked investment income to which the election relates.

(b) An election under paragraph (a) shall be made by notice
in writing given to the inspector not later than 2 years
after the end of the accounting period to which the elec-
tion relates or within such longer period as the Revenue
Commissioners may by notice in writing allow.
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ness, annuities shall be deductible notwithstanding section 76(5), and
a company shall not be entitled to treat as paid out of profits or gains
brought into charge to income tax any part of the annuities paid by
the company which is referable to pension business.

718.—(1) In this section, ‘‘foreign life assurance fund’’ means—

(a) any fund representing the amount of the liability of an assur-
ance company in respect of its life business with policy-
holders and annuitants residing outside the State whose
proposals were made to, or whose annuity contracts were
granted by, the company at or through a branch or
agency outside the State, and

(b) where such a fund is not kept separately from the life assur-
ance fund of the company, such part of the life assurance
fund as represents the liability of the company under such
policies and annuity contracts, such liability being esti-
mated in the same manner as it is estimated for the pur-
poses of the periodical returns of the company.

(2) Corporation tax under Case III of Schedule D on income aris-
ing from securities and possessions in any place outside the State
which form part of the investments of the foreign life assurance fund
of an assurance company shall be computed on the full amount of
the actual sums received in the State from remittances payable in the
State, or from property imported, or from money or value arising
from property not imported, or from money or value so received on
credit or on account in respect of such remittances, property, money
or value brought into the State without any deduction or abatement.

(3) Where—

(a) any securities issued by the Minister for Finance with a con-
dition in the terms specified in section 43, or

(b) any stocks or other securities to which section 49 applies and
which are issued with either or both of the conditions
specified in subsection (2) of that section,

for the time being form part of the investments of the foreign life
assurance fund of an assurance company, the income arising from
any of those stocks or securities, if applied for the purposes of that
fund or reinvested so as to form part of that fund, shall not be liable
to corporation tax.

(4) Where the Revenue Commissioners are satisfied that any
income arising from the investments of the foreign life assurance
fund of an assurance company has been remitted to the State and
invested as part of the investments of that fund in any stocks or
securities of a type referred to in subsection (3), that income shall
not be liable to corporation tax and any such tax paid on that income
shall if necessary be repaid to the company on the making of a claim.

(5) Where income from investments of the foreign life assurance
fund of an assurance company has been relieved from corporation
tax in accordance with this section, a corresponding reduction shall
be made—

(a) in the relief granted under section 707 in respect of expenses
of management, and
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(b) in any amount on which the company is chargeable to cor-
poration tax by virtue of section 715—

(i) in respect of general annuity business, or

(ii) in respect of pension business,

in so far as the investment income relieved is referable to
general annuity business or pension business, as the case
may be.

(6) Where this section applies in relation to income arising from
investments of any part of an assurance company’s life assurance
fund, it shall apply in the like manner in relation to chargeable gains
accruing from the disposal of any such investments, and losses so
accruing shall not be allowable losses.

719.—(1) In this section and in section 720—

‘‘average’’, in relation to 2 amounts, means 50 per cent of the aggre-
gate of those 2 amounts;

‘‘closing’’, in relation to an accounting period, means the position at
the end of the valuation period which coincides with that accounting
period or in which that accounting period falls;

‘‘foreign life assurance fund’’ has the same meaning as in section 718;

‘‘investment reserve’’, in relation to an assurance company, means
the excess of the value of the assets of the company’s life business
fund over the liabilities of the life business;

‘‘life business fund’’ means the fund or funds maintained by an assur-
ance company in respect of its life business other than its special
investment business;

‘‘linked assets’’ means assets of an assurance company identified in
its records as assets by reference to the value of which benefits pro-
vided for under a policy or contract are to be determined;

‘‘linked liabilities’’ means liabilities in respect of benefits to be deter-
mined by reference to the value of linked assets;

‘‘opening’’, in relation to an accounting period, means the position
at the beginning of the valuation period which coincides with that
accounting period or in which that accounting period falls;

‘‘with-profits liabilities’’ means liabilities in respect of policies or con-
tracts under which the policy holders or annuitants are eligible to
participate in surplus.

(2) Each asset of the life business fund of an assurance company
on the day on which an accounting period of the company ends shall,
subject to this section, be deemed to have been disposed of and
immediately reacquired by the company on that day at the asset’s
market value on that day.

(3) Subsection (2) shall not apply to—

(a) (i) assets to which section 607 applies, other than, with
effect as on and from the 26th day of March, 1997,
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tract or other arrangement which secures the future
exchange of the assets for other assets to which that
section does not apply, and

(ii) assets which are strips within the meaning of section
55,

(b) assets linked solely to pension business or special invest-
ment business, or

(c) assets of the foreign life assurance fund,

and, in relation to other assets which are not assets linked solely to
life assurance business (excluding pension business, general annuity
business and special investment business), shall apply only to the
relevant chargeable fraction for an accounting period of each class
of asset.

(4) In subsection (3), ‘‘the relevant chargeable fraction for an
accounting period’’—

(a) in relation to linked assets, means the fraction of which—

(i) the denominator is the average of such of the opening
and closing life business liabilities as are liabilities in
respect of benefits to be determined by reference to
the value of linked assets other than—

(I) assets linked solely to life assurance business
(excluding pension business, general annuity
business and special investment business),
special investment business or pension business,
and

(II) assets of the foreign life assurance fund, and

(ii) the numerator is the average of such of the opening
and closing liabilities within subparagraph (i) as are
liabilities of business the profits of which are not
charged to tax under Case I or IV of Schedule D,
and

(b) in relation to assets other than linked assets, means the frac-
tion of which—

(i) the denominator is the aggregate of—

(I) the average of the opening and closing life busi-
ness liabilities, other than liabilities in respect of
benefits to be determined by reference to the
value of linked assets and liabilities of the for-
eign life assurance business or special invest-
ment business, and

(II) the average of the opening and closing amounts
of the investment reserve, and

(ii) the numerator is the aggregate of—

(I) the average of such of the opening and closing
liabilities within subparagraph (i) as are liabilit-
ies of business the profits of which are not
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charged to tax under Case I or IV of Schedule
D, and

(II) the average of the appropriate parts of the open-
ing and closing amounts of the investment
reserve.

(5) (a) In this subsection, ‘‘liabilities’’ does not include the liabilit-
ies of the foreign life assurance business or special invest-
ment business.

(b) In subsection (4), ‘‘appropriate part’’, in relation to the
investment reserve, means—

(i) where none, or only an insignificant proportion, of
the liabilities of the life business are with-profits liab-
ilities, the part of that reserve which bears to the
whole the same proportion as the amount of the liab-
ilities of business, the profits of which are not
charged to tax under Case I or IV of Schedule D,
which are not linked liabilities bears to the whole
amount of the liabilities of the life business which
are not linked liabilities, and

(ii) in any other case, the part of that reserve which bears
to the whole the same proportion as the amount of
the with-profits liabilities of business, the profits of
which are not charged to tax under Case I or IV of
Schedule D, bears to the whole amount of the with-
profits liabilities of the life business.

(6) For the purposes of this section, in applying section 557 to
the computation of gains accruing to an assurance company on the
disposal, on the day on which an accounting period of the company
ends, of assets which are not linked solely to life assurance business
(excluding pension business, general annuity business or special
investment business), the company shall be deemed to have acquired
all of the assets of its life business fund, other than the assets it
acquired in that accounting period, at their respective market values
on the day immediately before the day on which that period began.

(7) For the purposes of this section, assets of the foreign life assur-
ance fund or special investment fund and liabilities of the foreign life
assurance business or special investment business shall be dis-
regarded in determining the investment reserve.

720.—(1) Subject to subsections (2) to (4), chargeable gains or
allowable losses which would otherwise accrue on disposals deemed
by virtue of section 719 to have been made in a company’s accounting
period (other than a period in which the company ceased to carry
on life business) shall be treated, subject to paragraphs (b) and (c),
as not accruing to the company, but instead—

(a) there shall be ascertained the difference (in this section
referred to as ‘‘the net amount’’) between the aggregate
of those gains and the aggregate of those losses,

(b) one-seventh of the net amount shall be treated as a charge-
able gain or, where it represents an excess of losses over
gains, as an allowable loss accruing to the company in the
accounting period, and
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or, as the case may be, as an allowable loss accruing in
each succeeding accounting period until the whole
amount has been accounted for.

(2) As respects chargeable gains or allowable losses accruing on
disposals of rights under reinsurance contracts (within the meaning
of section 594(4)) deemed by virtue of section 719 to have been made
in the accounting period or part of an accounting period falling
wholly within the year ending on—

(a) the 31st day of December, 1997, this section shall not apply
to three-sevenths,

(b) the 31st day of December, 1998, this section shall not apply
to two-sevenths, or

(c) the 31st day of December, 1999, this section shall not apply
to one-seventh,

of those chargeable gains and allowable losses.

(3) For any accounting period of less than one year, the fraction of
one-seventh referred to in subsection (1)(c) shall be proportionately
reduced and, where this subsection has applied in relation to any
accounting period before the last for which subsection (1)(c) applies,
the fraction treated as accruing in that last accounting period shall
be reduced so as to secure that no more than the whole of the net
amount has been accounted for.

(4) Where a company ceases to carry on life business before the
beginning of the last of the accounting periods for which subsection
(1)(c) would apply in relation to a net amount, the fraction of that
amount which is treated as accruing in the accounting period in
which the company ceases to carry on life business shall be such as
to secure that the whole of the net amount has been accounted for.

(5) Where in an accounting period a company incurs a loss on
the disposal (in this subsection referred to as the ‘‘first-mentioned
disposal’’) of an asset the gain or loss in respect of a deemed disposal
of which was included in a net amount to which subsection (1)(b)
applied for any preceding accounting period, then, so much of the
allowable loss on the first-mentioned disposal as is equal to the
excess of the amount of the loss over the amount which, if section
719 had not been enacted, would have been the allowable loss on
the first-mentioned disposal shall be treated for the purposes of this
section as an allowable loss which would otherwise accrue on dis-
posals deemed by virtue of section 719 to have been made in the
company’s accounting period.

721.—Where any investments or other assets are, in accordance
with a policy issued in the course of life business carried on by an
assurance company, transferred to the policyholder, the policyho-
lder’s acquisition of the assets and the disposal of the assets to the
policyholder shall be deemed to be for a consideration equal to the
market value of the assets—

(a) for the purposes of the Capital Gains Tax Acts, and

(b) for the purposes of computing income in accordance with
Case I or IV of Schedule D.
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722.—(1) This section shall apply in relation to policies of life
assurance issued before the 6th day of April, 1974, by a company
carrying on life business, being policies which—

(a) provide for benefits consisting to any extent of investments
of a specified description or of a sum of money to be
determined by reference to the value of such investments,
but

(b) do not provide for the deduction from those benefits of any
amount by reference to tax chargeable in respect of
chargeable gains.

(2) Where—

(a) the investments of the company’s life assurance fund, in so
far as referable to those policies, consist wholly or mainly
of investments of the description so specified, and

(b) on the company becoming liable under any of those policies
for any such benefits (including benefits to be provided
on the surrender of a policy), a chargeable gain accrues
to the company from the disposal, in meeting or for the
purpose of meeting that liability, of investments of that
description forming part of its life assurance fund, or
would so accrue if the liability were met by or from the
proceeds of such a disposal,

then, the company shall be entitled as against the person receiving
the benefits to retain out of the benefits a part of the benefits not
exceeding in amount or value corporation tax at the full rate in
respect of the chargeable gain referred to in paragraph (b) computed
without regard to any amount retained under this subsection and
reduced in accordance with section 78(1).

CHAPTER 2

Special investment policies

723.—(1) In this section—

‘‘excluded shares’’ means—

(a) shares in an investment company within the meaning of Part
XIII of the Companies Act, 1990,

(b) shares in an undertaking for collective investment in trans-
ferable securities within the meaning of the European
Communities (Undertakings for Collective Investment in
Transferable Securities) Regulations, 1989 (S.I. No. 78 of
1989), or

(c) shares in a company, being shares the market value of which
may be expected to approximate at all times to the mar-
ket value of the proportion of the assets of the company
which they represent;

‘‘inspector’’, in relation to any matter, means an inspector of taxes
appointed under section 852, and includes such other officers as the
Revenue Commissioners shall appoint in that behalf;
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assurance in the event of the death of a person specified in the terms
of that policy;

‘‘ordinary shares’’ means shares forming part of a company’s ordi-
nary share capital;

‘‘qualifying shares’’ means ordinary shares—

(a) in a company resident in the State, or

(b) (i) listed in the official list of the Irish Stock Exchange, or

(ii) dealt in on the smaller companies market, or the
unlisted securities market, of the Irish Stock
Exchange,

other than excluded shares;

‘‘special investment business’’ means so much of the life business
of an assurance company as is connected with special investment
policies;

‘‘special investment fund’’ means a fund in respect of which the con-
ditions specified in subsection (2) are satisfied;

‘‘special investment policy’’ means a policy of life assurance issued
by an assurance company to an individual on or after the 1st day of
February, 1993, in respect of which—

(a) the conditions specified in subsection (3) are satisfied, and

(b) a declaration of the kind specified in subsection (4) has been
made to the assurance company;

‘‘specified qualifying shares’’, in relation to a special investment
fund, means qualifying shares in a company the issued share capital
of which has a market value of less than £100,000,000 when the
shares are acquired for the fund.

(2) The conditions referred to in the definition of ‘‘special invest-
ment fund’’ are as follows:

(a) the fund shall be owned by an assurance company;

(b) the fund shall be kept separately from its other funds, if any,
by the assurance company;

(c) the fund shall represent only the liabilities of the assurance
company in respect of its special investment business, and
accordingly there shall not be any arrangements whereby
any asset of the fund is connected directly or indirectly
with any business of the company other than its special
investment business;

(d) the aggregate of the consideration given for shares which
are at any time before the 1st day of February, 1994,
assets of the fund shall not be less than—

(i) as respects qualifying shares, 40 per cent, and

(ii) as respects specified qualifying shares, 6 per cent,
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of the aggregate of the consideration given for the assets
which are assets of the fund at that time;

(e) the aggregate of the consideration given for shares which
are at any time within the year ending on the 31st day of
January, 1995, assets of the fund shall not be less than—

(i) as respects qualifying shares, 45 per cent, and

(ii) as respects specified qualifying shares, 9 per cent,

of the aggregate of the consideration given for the assets
which are assets of the fund at that time;

(f) the aggregate of the consideration given for shares which are
at any time within the year ending on the 31st day of
January, 1996, assets of the fund shall not be less than—

(i) as respects qualifying shares, 50 per cent, and

(ii) as respects specified qualifying shares, 10 per cent,

of the aggregate of the consideration given for the assets
which are assets of the fund at that time;

(g) the aggregate of the consideration given for shares which
are at any time on or after the 1st day of February, 1996,
assets of the fund shall not be less than—

(i) as respects qualifying shares, 55 per cent, and

(ii) as respects specified qualifying shares, 10 per cent,

of the aggregate of the consideration given for the assets
which are assets of the fund at that time,

and for the purposes of paragraphs (d) to (g) the amount of the
consideration given for assets of the fund shall be determined in
accordance with sections 547, 580 and 724.

(3) The conditions referred to in the definition of ‘‘special invest-
ment policy’’ are as follows:

(a) the policy of life assurance concerned shall be designated by
the assurance company concerned as a special investment
policy;

(b) any payments received by the company in respect of the
policy shall not, or shall not in the aggregate if there is
more than one such payment, exceed £50,000;

(c) the company shall ensure that its liability in respect of the
policy does not exceed £50,000 at any time on or after
the fifth anniversary of the date on which the first pay-
ment was received by it in respect of the policy;

(d) the policy shall not be issued to or owned by an individual
who is not of full age;

(e) the policy shall be issued to an individual—

(i) who is beneficially entitled to, and
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all amounts, other than mortality cover, payable under
the policy by the company;

(f) except in the case of a policy issued to and owned jointly
only by a couple married to each other, the policy shall
not be a joint policy;

(g) unless the policy is issued to and owned jointly only by a
couple married to each other, the policy shall be the only
such policy owned by the individual;

(h) if the policy is to be issued to and owned jointly only by a
couple married to each other, it shall be the only such
policy, or one of 2 only such policies, owned only by
them;

and for the purposes of paragraphs (d) to (h) references to ownership
of a policy shall be construed as references to beneficial ownership
of the policy.

(4) The declaration referred to in paragraph (b) of the definition
of ‘‘special investment policy’’ shall be a declaration in writing to an
assurance company which—

(a) (i) is made by the individual (in this section referred to as
‘‘the declarer’’) to whom any amounts, other than
mortality cover, are payable by the assurance com-
pany in respect of the policy in respect of which the
declaration is made, and

(ii) is signed by the declarer,

(b) is made in such form as may be prescribed or authorised by
the Revenue Commissioners,

(c) declares that at the time when the declaration is made the
conditions referred to in paragraphs (d) to (h) of subsec-
tion (3) are satisfied in relation to the policy in respect of
which the declaration is made,

(d) contains the full name and address of the individual ben-
eficially entitled to any amounts, other than mortality
cover, payable in respect of the policy in respect of which
the declaration is made,

(e) contains an undertaking by the declarer that, if any of the
conditions specified in paragraphs (d) to (h) of subsection
(3) cease to be satisfied in respect of the policy in respect
of which the declaration is made, the declarer will notify
the assurance company accordingly, and

(f) contains such other information as the Revenue Com-
missioners may reasonably require for the purposes of
this section.

(5) (a) An assurance company shall—

(i) keep and retain for not less than the longer of the
following periods—

(I) a period of 6 years, and
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(II) a period which, in relation to the policy in respect
of which the declaration is made, ends not earl-
ier than 3 years after the date on which the com-
pany ceases to have any liability in respect of
the policy, and

(ii) on being so required by notice given to it in writing
by an inspector, make available to the inspector
within the time specified in the notice,

all declarations of the kind specified in subsection (4)
which have been made to the company.

(b) The inspector may examine and take copies of or of
extracts from a declaration made available to him or her
under paragraph (a).

(6) The corporation tax chargeable on any profits on which cor-
poration tax falls finally to be borne which are attributable to the
special investment fund of an assurance company shall be reduced,
for the purposes of the Tax Acts other than section 707(4), so that,
before it is reduced by any credit, relief or other deduction under
the Tax Acts apart from this section, it is 10 per cent of those profits;
but, in computing profits for the purposes of this subsection, section
78(2) shall apply as if the rate per cent of capital gains tax specified
in section 28(3) were the rate per cent of corporation tax specified in
section 21(1)(b).

(7) For the purposes of computing income arising from, or charge-
able gains accruing from the disposal of, assets of the special invest-
ment fund of an assurance company—

(a) each asset of the fund on the day on which an accounting
period of the company ends shall be deemed to have
been disposed of and immediately reacquired at the
asset’s market value on that day,

(b) without prejudice to the treatment of losses on such shares
as allowable losses, gains accruing on the disposal or
deemed disposal of eligible shares (within the meaning of
Part 16) in a qualifying company (within the meaning of
that Part) shall not be chargeable gains,

(c) section 712 shall not apply to distributions in respect of the
shares mentioned in paragraph (b), and

(d) section 726 shall not apply.

724.—Where an assurance company transfers the whole or part of
an asset (any interest in or rights over an asset being regarded for
the purposes of this section as part of the asset)—

(a) which it owned before the transfer, or which was created by
the transfer, into, or

(b) which it owns after the transfer, out of,

its special investment fund, the company shall be deemed to have
disposed of and immediately reacquired the asset or the part of the
asset, as the case may be, at the market value of the asset or the part
of the asset, as the case may be, at the time of the transfer.
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ance held by an individual, whether married or not, shall not be a
special investment policy at any particular time if—

(a) as respects the policy—

(i) a declaration of the kind specified in section 723(4)
has not been made, or

(ii) any of the conditions referred to in section 723(3) is
not satisfied at that time,

or

(b) as respects the individual, he or she has at that time a ben-
eficial interest prohibited by section 839 in classes of
investment mentioned in paragraphs (a) to (d) of subsec-
tion (1) of that section.

(2) Where an assurance company becomes aware at any time that
a policy of life assurance which it has treated as a special investment
policy is not such a policy—

(a) the assurance company shall ensure that in accordance with
section 723(2)(c) its special investment fund does not
after that time represent its liability in respect of the pol-
icy, and

(b) for the purposes of the Tax Acts other than section 958(4),
the liability to corporation tax of the company for the
accounting period in which it became aware that the pol-
icy was not a special investment policy shall be increased
by an amount determined by the formula—

(A − B) × 10
9

× S − 10
100

where—

A is the amount which was the assumed liability, other
than the liability, if any, in respect of mortality cover,
of the company in respect of the policy immediately
before it became aware that the policy was not a
special investment policy,

B is—

(i) the amount which was the liability, other than the
liability, if any, in respect of mortality cover, of
the company in respect of the policy when the
policy ceased to be a special investment policy,
or

(ii) if the policy was never a special investment pol-
icy, the amount of the aggregate of the pay-
ments received and not repaid by the company
in respect of the policy, and

S is the standard rate per cent for the year of assessment
in which that accounting period ends.
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CHAPTER 3

Provisions applying to overseas life assurance companies

726.—(1) Any income of an overseas life assurance company from
the investments of its life assurance fund (excluding the pension
fund, general annuity fund and special investment fund, if any),
wherever received, shall, to the extent provided in this section, be
deemed to be profits comprised in Schedule D, and shall be charged
to corporation tax under Case III of Schedule D.

(2) Distributions received from companies resident in the State
shall be taken into account under this section notwithstanding their
exclusion from the charge to corporation tax.

(3) Where an overseas life assurance company is entitled to an
amount (in this subsection referred to as ‘‘the first amount’’), being
an amount which corresponds to a tax credit, by virtue of having
received a distribution from a company not resident in the State,
the distribution shall be treated for the purposes of this section as
representing income equal to the aggregate of the amount or value
of that distribution and the first amount.

(4) A portion only of the income from the investments of the life
assurance fund (excluding the pension fund, general annuity fund
and special investment fund, if any) shall be charged in accordance
with subsection (1), and for any accounting period that portion shall
be determined by the formula—

A × B
C

where—

A is the total income from those investments for that period,

B is the average of the liabilities for that period to policyholders
resident in the State and to policyholders resident outside the
State whose proposals were made to the company at or through
its branch or agency in the State, and

C is the average of the liabilities for that period to all the company’s
policyholders,

but any reference in this subsection to liabilities does not include
liabilities in respect of special investment, general annuity or pension
business.

(5) For the purposes of this section—

(a) the liabilities of an assurance company attributable to any
business at any time shall be ascertained by reference to
the net liabilities of the company as valued by an actuary
for the purposes of the relevant periodical return, and

(b) the average of any liabilities for an accounting period shall
be taken as 50 per cent of the aggregate of the liabilities
at the beginning and end of the valuation period which
coincides with that accounting period or in which that
accounting period falls.

(6) (a) For the purposes of this subsection—
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period’’ means the aggregate of the amounts rep-
resented by B in subsection (4), B in section 727(2)
and the average of the liabilities attributable to pen-
sion business for the accounting period, and

(ii) ‘‘the assets to which this subsection applies’’ are
assets the gains from the disposal of which are
chargeable to corporation tax by virtue of subsec-
tions (3) and (6) of section 29 together with assets
the gains from the disposal of which would be so
chargeable but for sections 551, 607 and 613.

(b) Where the average of branch liabilities for an accounting
period exceeds the mean value for the accounting period
of the assets to which this subsection applies, the amount
to be included in profits under section 78(1) shall be an
amount determined by the formula—

A × B
C

where—

A is the amount which apart from this subsection would
be so included in profits,

B is the average of branch liabilities for the accounting
period, and

C is the mean value for the accounting period of the
assets to which this subsection applies.

(7) Section 70(1) as applied to corporation tax shall not apply to
income to which subsection (1) applies.

727.—(1) Nothing in the Corporation Tax Acts shall prevent the
distributions of companies resident in the State from being taken
into account as part of the profits in computing under section 715 the
profits arising from pension business and general annuity business to
an overseas life assurance company.

(2) Any charge to tax under section 715 for any accounting period
on profits arising to an overseas life assurance company from general
annuity business shall extend only to a portion of the profits arising
from that business, and that portion shall be determined by the
formula—

A × B
C

where—

A is the total amount of those profits,

B is the average of the liabilities attributable to that business for the
relevant accounting period in respect of contracts with persons
resident in the State or contracts with persons resident outside the
State whose proposals were made to the company at or through
its branch or agency in the State, and
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C is the average of the liabilities attributable to that business for
that accounting period in respect of all contracts.

(3) For the purposes of this section—

(a) the liabilities of an assurance company attributable to gen-
eral annuity business at any time shall be ascertained by
reference to the net liabilities of the company as valued
by an actuary for the purposes of the relevant periodical
return, and

(b) the average of any liabilities for an accounting period shall
be taken as 50 per cent of the aggregate of the liabilities
at the beginning and end of the valuation period which
coincides with that accounting period or in which that
accounting period falls.

728.—The relief under section 707 available to an overseas life
assurance company in respect of its expenses of management shall
be limited to expenses attributable to the life assurance business car-
ried on by the company at or through its branch or agency in the
State.

729.—(1) Section 77(6) shall not affect the liability to tax of an
overseas life assurance company in respect of the investment income
of its life assurance fund under section 726 or in respect of the profits
of its annuity business under sections 715, 717 and 727.

(2) For the purposes of section 25(3) as it applies to life business,
the amount of the income tax referred to in that section which shall
be available for set-off under that section in an accounting period
shall be limited in accordance with subsections (3) and (4).

(3) Where the company is chargeable to corporation tax for an
accounting period in accordance with section 726 in respect of the
income from the investments of its life assurance fund, the amount
of income tax available for set-off against any corporation tax
assessed for that period on that income shall not exceed an amount
equal to income tax at the standard rate on the portion of income
from investments which is chargeable to corporation tax by virtue of
subsection (4) of that section.

(4) Where the company is chargeable to corporation tax for an
accounting period in accordance with section 727 on a proportion of
the total amount of the profits arising from its general annuity busi-
ness, the amount of income tax available for set-off against any cor-
poration tax assessed for that period on those profits shall not exceed
an amount equal to income tax at the standard rate on the like pro-
portion of the income from investments included in computing those
profits.

(5) Where an overseas life assurance company receives a distri-
bution in respect of which it is entitled to a tax credit, the company
may claim to have that credit set off against any corporation tax
assessed on the company under section 726 or 727 for the accounting
period in which the distribution is received, but the amount of the
tax credit, or aggregate of tax credits if more than one distribution
has been received, which may be so set off shall not exceed an
amount determined by the formula—

S × (A − B)
100

where—
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which the distribution is made,

A is the portion of the income from investments which is chargeable
to corporation tax by virtue of section 726(4) or, as the case may
be, the portion determined in accordance with subsection (4) of
the income from investments included in computing the total
amount of the profits of the company arising from its general
annuity business, and

B is the aggregate of the payments, the income tax on which, having
regard to subsection (3) or (4), as the case may be, the company
is entitled to set off against corporation tax by virtue of a claim
under section 25(3).

(6) Section 828(4) shall not affect the liability to tax under section
726 of an overseas life assurance company in respect of gains from
the disposal of investments held in connection with its life business.

(7) For the purposes of subsection (5), where an accounting period
begins before the 6th day of April, 1997, and ends on or after that
date, it shall be divided into one part beginning on the day which the
accounting period begins and ending on the 5th day of April, 1997,
and another part beginning on the 6th day of April, 1997, and ending
on the day on which the accounting period ends and both parts shall
be treated as separate accounting periods.

730.—Where an overseas life assurance company—

(a) receives a distribution from a company resident in the State,
and

(b) is not entitled to, or disclaims, by notice in writing to the
appropriate inspector (within the meaning of section
950(1)), relief in respect of the distribution under—

(i) the Convention set out in Schedule 25 as applied for
corporation tax, or

(ii) arrangements made under section 826 as applied for
corporation tax,

then, the overseas life assurance company shall be deemed to be
entitled to such a tax credit in respect of the distribution as it would
be entitled to if it were a company resident in the State, and accord-
ingly the income represented by the distribution shall be the aggre-
gate of the distribution and the tax credit.

PART 27

Unit Trusts and Offshore Funds

CHAPTER 1

Unit trusts

731.—(1) In this section, ‘‘capital distribution’’ means any distri-
bution from a unit trust, including a distribution in the course of
terminating the unit trust, in money or money’s worth except a distri-
bution which in the hands of the recipient constitutes income for the
purposes of income tax.

(2) For the purposes of the Capital Gains Tax Acts and without
prejudice to section 567 and sections 574 to 578, chargeable gains
accruing to a unit trust in any year of assessment shall be assessed
and charged on the trustees of the unit trust.
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(3) The trustees of a unit trust shall for the purposes of the Capital
Gains Tax Acts be treated as being a single and continuing body of
persons (distinct from the persons who may from time to time be the
trustees), and that body shall be treated as being resident and ordi-
narily resident in the State unless the general administration of the
unit trust is ordinarily carried on outside the State and the trustees
or a majority of them for the time being are not resident or not
ordinarily resident in the State.

(4) Where a person receives or becomes entitled to receive in
respect of units in a unit trust any capital distribution from the unit
trust, such person shall be treated as having in consideration of that
capital distribution disposed of an interest in the units.

(5) (a) Where throughout a year of assessment all the issued units
in a unit trust are assets such that if those units were
disposed of by the unit holder any gain accruing would
be wholly exempt from capital gains tax (otherwise than
by reason of residence or by virtue of section 739(3)),
gains accruing to the unit trust in that year shall not be
chargeable gains.

(b) For the purposes of any assessment to capital gains tax,
paragraph (a) shall not apply as respects a unit trust to
which subsection (6) applies.

(6) Gains accruing on the disposal of units in a unit trust shall not
be chargeable gains for the purposes of the Capital Gains Tax Acts
where—

(a) the trustees of the unit trust have at all times (but not taking
into account any time before the 6th day of April, 1974)
been resident and ordinarily resident in the State, and

(b) the unit trust is a scheme which is established for the pur-
pose or has the effect, solely or mainly, of providing facili-
ties for the participation by the public as beneficiaries
under a trust in profits or income arising from the acquis-
ition, holding, management or disposal of securities or
any other property whatever and which is administered
by the holder of a licence under the Insurance Act, 1936,
and for participation in which, in respect of units first
issued after the 14th day of June, 1973, a policy of assur-
ance on human life is required to be effected (but so that
the units do not become the property of the owner of the
policy either as benefits or otherwise).

(7) (a) Subject to paragraph (b), where there is a disposal in any
year of assessment of units in a unit trust—

(i) not being an undertaking for collective investment
(within the meaning of section 738) which began
carrying on business on or after the 25th day of May,
1993,

(ii) all the assets of which were throughout the year of
assessment 1993-94 assets, whether mentioned in
section 19 of the Capital Gains Tax Act, 1975, or in
any other provision of the Capital Gains Tax Acts,
to which that section applied, and

(iii) the person disposing of the units acquired the units
before the 6th day of April, 1994,
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puted as if the units had been sold and immediately reac-
quired by that person on the 5th day of April, 1994, at
their market value at that date.

(b) Paragraph (a) shall not apply in relation to the disposal of
units—

(i) if as a consequence of the application of that para-
graph a gain would accrue on that disposal to the
person making the disposal and either a smaller gain
or a loss would so accrue if that paragraph did not
apply, or

(ii) if as a consequence of the application of that para-
graph a loss would so accrue and either a smaller
loss or a gain would accrue if that paragraph did not
apply,

and accordingly in a case to which subparagraph (i) or
(ii) applies, the amount of the gain or loss accruing on
the disposal shall be computed without regard to this sub-
section (other than this paragraph) but, in a case where
this paragraph would otherwise substitute a loss for a gain
or a gain for a loss, it shall be assumed in relation to
the disposal that the units were acquired by the person
disposing of them for a consideration such that neither
a gain nor a loss accrued to that person on making the
disposal.

732.—(1) In this section—

‘‘securities’’ includes securities within section 607 and stocks, shares,
bonds and obligations of any government, municipal corporation,
company or other body corporate;

‘‘quoted securities’’ means securities which, at any time at which they
are to be taken into account for the purposes of this section, or at
any time in the period of 6 years immediately before such time, have
or have had quoted market values on a stock exchange in the State
or elsewhere.

(2) This section shall apply—

(a) to a unit trust (in this section referred to as a ‘‘qualifying
unit trust’’)—

(i) which is a registered unit trust scheme (within the
meaning of section 3 of the Unit Trusts Act, 1972),

(ii) the trustees of which are resident and ordinarily resi-
dent in the State,

(iii) the prices of units in which are published regularly by
the managers,

(iv) all the units in which are of equal value and carry the
same rights, and

(v) which, at all times since it was registered in the regis-
ter established under the Unit Trusts Act, 1972, but
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subject to subsection (7), satisfied the conditions
specified in subsection (6), and

(b) to disposals of assets which are units in a qualifying unit
trust (in this section referred to as ‘‘qualifying units’’).

(3) Chargeable gains accruing to a qualifying unit trust in any year
of assessment shall be chargeable to capital gains tax at one-half of
the rate specified in section 28(3).

(4) Chargeable gains which derive from the disposal of qualifying
units and accrue to a person chargeable to capital gains tax shall be
chargeable to tax at one-half of the rate at which those gains would
be chargeable under the Capital Gains Tax Acts apart from this
subsection.

(5) For any accounting period of a company, being an accounting
period for which the company is chargeable to corporation tax in
respect of chargeable gains—

(a) where the total amount of chargeable gains accruing to the
company for the accounting period derives from the dis-
posal of qualifying units, the amount which apart from
this section would be included in respect of chargeable
gains in the company’s total profits for the accounting
period under section 78(1) shall be reduced by 50 per
cent,

(b) where the total amount of chargeable gains accruing to the
company for the accounting period includes—

(i) an amount in respect of such chargeable gains on the
disposal of qualifying units, and

(ii) an amount in respect of such chargeable gains on the
disposal of assets other than qualifying units,

the amount which apart from this section would be
included in respect of chargeable gains in the company’s
total profits for the accounting period under section 78(1)
shall be reduced by such amount as bears to the amount
to be so included the same proportion as one-half of the
amount referred to in subparagraph (i) bears to the total
of the amounts referred to in subparagraphs (i) and (ii).

(6) The conditions referred to in subsection (2)(a)(v) are that—

(a) not less than 80 per cent of the units were held by persons
who acquired them pursuant to an offer made to the gen-
eral public,

(b) the number of unit holders was not less than 50 and no one
unit holder was the beneficial owner of more than 5 per
cent of the units in issue at any time, and for the purposes
of this paragraph a person and any persons with whom
such person is connected shall be treated as one unit
holder,

(c) the value of quoted securities held by the trustees on behalf
of the unit trust was not less than 80 per cent by value of
the assets so held by the trustees, and
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in any one company did not exceed 15 per cent by value
of the total securities so held by the trustees.

(7) The Revenue Commissioners may treat a unit trust as a quali-
fying unit trust for the purposes of this section notwithstanding that
one or more of the conditions specified in subsection (6) was or were
not complied with in relation to the unit trust—

(a) for the period ending on the 5th day of April, 1978, in the
case where the unit trust became registered in the register
established under the Unit Trusts Act, 1972, before the
6th day of April, 1976, and

(b) for the period ending on a date not more than 2 years after
the date on which the unit trust became registered in that
register, in the case where the unit trust became so regis-
tered on or after the 6th day of April, 1976.

733.—(1) In this section, references to a reorganisation of units in
a trust scheme include—

(a) any case where persons are, whether for payment or not,
allotted units in the scheme in respect of and in pro-
portion to (or as nearly as may be in proportion to) their
holdings of units in the scheme or of any class of units in
the scheme, and

(b) any case where there is more than one class of units and the
rights attached to units of any class are altered.

(2) (a) Subject to paragraph (b), section 584 shall apply with any
necessary modification in relation to a reorganisation or
reduction of units in any unit trust scheme registered
under the Unit Trusts Act, 1972, or authorised under the
European Communities (Undertakings for Collective
Investment in Transferable Securities) Regulations, 1989
(S.I. No. 78 of 1989), as if (except as respects subsection
(7) of that section)—

(i) that scheme were a company, and

(ii) the units in that scheme were shares in the company.

(b) Where but for this paragraph this section would apply to
any reorganisation or reduction of units in a unit trust
scheme in a year of assessment so that units which are
deemed not to be chargeable assets for that year for the
purposes of the Capital Gains Tax Acts would be treated
as ‘‘original shares’’ or a ‘‘new holding’’ within the mean-
ing of section 584, that section shall not apply to that reor-
ganisation or reduction of units in the unit trust scheme.

(3) The references in subsection (2) to section 584 do not include
references to that section as applied by section 585 or 586.
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734.—(1) (a) In this section and in Schedule 18—

‘‘accounting period’’, in relation to a collective
investment undertaking, means the chargeable per-
iod or its basis period (within the meaning of section
321(2)) on the income or profits of which the
undertaking is chargeable to income tax or corpor-
ation tax, as the case may be, for any chargeable
period (within the meaning of that section), or
would be so chargeable but for an insufficiency of
income or profits, and—

(i) where 2 basis periods overlap, the period com-
mon to both shall be deemed to fall in the
first basis period only,

(ii) where there is an interval between the end of
the basis period for one chargeable period
and the basis period for the next chargeable
period, the interval shall be deemed to be
part of the second basis period, and

(iii) the reference in paragraph (i) to the overlap-
ping of 2 periods shall be construed as
including a reference to the coincidence of 2
periods or to the inclusion of one period in
another, and the reference to the period
common to both shall be construed
accordingly;

‘‘the Acts’’ means the Tax Acts and the Capital
Gains Tax Acts;

‘‘the airport’’ has the same meaning as in the Cus-
toms-Free Airport Act, 1947;

‘‘appropriate tax’’, in relation to the amount of any
relevant payment made by a collective investment
undertaking or in relation to any amount of undis-
tributed relevant income of such an undertaking, as
the case may be, means a sum representing tax on
the amount of the payment or the amount of the
undistributed relevant income, as appropriate, at a
rate equal to the standard rate of income tax in
force at the time of the payment or at the end of
the accounting period to which the undistributed
relevant income relates, as the case may be, after
making a deduction from that sum of an amount
equal to, or to the aggregate of—

(i) in the case of a relevant payment—

(I) in so far as it is made wholly or partly out
of relevant income which at a previous
date had been or formed part of the
undistributed relevant income of the
undertaking, the amount of any appro-
priate tax deducted—

(A) from the relevant income, or

(B) where the payment, or that part of
the payment which is made out of
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evant income, from such part of the
relevant income as is represented
by the payment, or that part of the
payment, as the case may be, and

(II) any other amount or amounts of tax
deducted—

(A) from the relevant profits out of
which the relevant payment is
made, or

(B) where the payment is less than the
profits, from such part of the profits
as is represented by the payment,

under any of the provisions of the Acts
apart from this section and which is or
are not repayable to the collective
investment undertaking,

or

(ii) in the case of an amount of undistributed rel-
evant income, any amount or amounts of tax
deducted from the income under any of the
provisions of the Acts apart from this section
and which is or are not repayable to the col-
lective investment undertaking,

but the amount of the deduction shall not exceed
the amount of the sum;

‘‘the Area’’ has the same meaning as it has for the
purposes of section 446;

‘‘chargeable gain’’ has the same meaning as in the
Capital Gains Tax Acts;

‘‘collective investor’’, in relation to an authorised
investment company (within the meaning of Part
XIII of the Companies Act, 1990), means an inves-
tor, being a life assurance company, pension fund
or other investor—

(i) who invests in securities or any other property
whatever with moneys contributed by 50 or
more persons—

(I) none of whom has at any time directly or
indirectly contributed more than 5 per
cent of such moneys, and

(II) each of a majority of whom has contrib-
uted moneys to the investor with the
intention of being entitled, otherwise
than on the death of any person or by
reference to a risk of any kind to any
person or property, to receive from the
investor—

(A) a payment which, or
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(B) payments the aggregate of which,

exceeds those moneys by a part of the
profits or income arising to the investor,

and

(ii) who invests in the authorised investment com-
pany primarily for the benefit of those
persons;

‘‘collective investment undertaking’’ means, subject
to paragraph (b)—

(i) a unit trust scheme which is or is deemed to be
an authorised unit trust scheme (within the
meaning of the Unit Trusts Act, 1990) and
which has not had its authorisation under
that Act revoked,

(ii) any other undertaking which is an undertak-
ing for collective investment in transferable
securities within the meaning of the relevant
Regulations, being an undertaking which
holds an authorisation, which has not been
revoked, issued pursuant to the relevant
Regulations,

(iii) a limited partnership which—

(I) has as its principal business, as expressed
in the partnership agreement estab-
lishing the limited partnership, the
investment of its funds in property, and

(II) has been authorised to carry on that busi-
ness, under any enactment which pro-
vides for such authorisation, by the Cen-
tral Bank of Ireland,

and where, in addition to being a collective
investment undertaking, it is also a specified
collective investment undertaking, and

(iv) any authorised investment company (within
the meaning of Part XIII of the Companies
Act, 1990)—

(I) which has not had its authorisation under
that Part of that Act revoked, and

(II) (A) which has been designated in that
authorisation as an investment com-
pany which may raise capital by pro-
moting the sale of its shares to the
public and has not ceased to be so
designated, or

(B) (aa) which is not a qualified
company,

(bb) which in addition to being a col-
lective investment undertaking
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investment undertaking, and

(cc) where all the holders of units
who must be resident outside the
State, for the company to be a
specified collective investment
undertaking, are collective
investors;

‘‘distribution’’ has the same meaning as in the Cor-
poration Tax Acts;

‘‘qualified company’’ has, in relation to any busi-
ness of a collective investment undertaking carried
on in—

(i) the airport, the same meaning as it has for the
purposes of section 445, or

(ii) the Area, the same meaning as it has for the
purposes of section 446;

‘‘qualifying management company’’, in relation to a
collective investment undertaking, means a quali-
fied company which in the course of relevant trad-
ing operations carried on by the qualified company
manages the whole or any part of the investments
and other activities of the business of the
undertaking;

‘‘relevant gains’’, in relation to a collective invest-
ment undertaking, means gains accruing to the
undertaking, being gains which would constitute
chargeable gains in the hands of a person resident
in the State;

‘‘relevant income’’, in relation to a collective invest-
ment undertaking, means any amounts of income,
profits or gains which arise to or are receivable by
the collective investment undertaking, being
amounts of income, profits or gains—

(i) which are or are to be paid to unit holders as
relevant payments,

(ii) out of which relevant payments are or are to
be made to unit holders, or

(iii) which are or are to be accumulated for the
benefit of, or invested in transferable securi-
ties for the benefit of, unit holders,

and which if they arose to an individual resident
in the State would in the hands of the individual
constitute income for the purposes of income tax;

‘‘relevant payment’’ means a payment made to a
unit holder by a collective investment undertaking
by reason of rights conferred on the unit holder as
a result of holding a unit or units in the collective
investment undertaking, other than a payment
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made in respect of the cancellation, redemption or
repurchase of a unit;

‘‘relevant profits’’, in relation to a collective invest-
ment undertaking, means the relevant income and
relevant gains of the undertaking;

‘‘relevant Regulations’’ means the European Com-
munities (Undertakings for Collective Investment
in Transferable Securities) Regulations, 1989 (S.I.
No. 78 of 1989);

‘‘relevant trading operations’’ has, in relation to any
business of a collective investment undertaking car-
ried on by a qualified company in—

(i) the airport, the same meaning as it has for the
purposes of section 445, or

(ii) the Area, the same meaning as it has for the
purposes of section 446;

‘‘return’’ means a return under paragraph 1(2) of
Schedule 18;

‘‘specified collective investment undertaking’’
means, subject to paragraph (c), a collective invest-
ment undertaking—

(i) most of the business of which, to the extent
that it is carried on in the State—

(I) (A) is carried on in the Area by the
undertaking or by a qualifying
management company of the
undertaking or by the undertaking
and the qualifying management
company of the undertaking, or

(B) is not so carried on in the Area
but—

(aa) is so carried on in the State,

(bb) would be so carried on in the
Area but for circumstances
outside the control of the per-
son or persons carrying on
the business, and

(cc) is so carried on in the Area
when those circumstances
cease to exist,

or

(II) is carried on in the airport by the under-
taking or by a qualifying management
company of the undertaking or by the
undertaking and the qualifying manage-
ment company of the undertaking,

and
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are held by the undertaking itself, the quali-
fying management company of the undertak-
ing, a company referred to in section 710(2),
a specified company or another specified col-
lective investment undertaking, all the hold-
ers of units in the undertaking are persons
resident outside the State,

and includes any company limited by shares or
guarantee which—

(iii) is wholly owned by such a collective invest-
ment undertaking or its trustees, if any, for
the benefit of the holders of units in that
undertaking,

(iv) is so owned solely for the purpose of limiting
the liability of that undertaking or its trus-
tees, as the case may be, in respect of futures
contracts, options contracts or other finan-
cial instruments with similar risk character-
istics, by enabling it or its trustees, as the
case may be, to invest or deal in such invest-
ments through the company, and

(v) would, if references to an undertaking in para-
graph (i) were to be construed as including
references to a company limited by shares
or guarantee, satisfy the condition set out in
paragraph (i);

‘‘specified company’’ means a company—

(i) which is—

(I) a qualified company carrying on relevant
trading operations (within the meaning
of section 446), or

(II) a qualified company carrying on relevant
trading operations (within the meaning
of section 445) so long as those relevant
trading operations could be certified by
the Minister for Finance as relevant
trading operations for the purposes of
section 446 if they were carried on in the
Area rather than in the airport,

and

(ii) not more than 25 per cent of the share capital
of which is owned directly or indirectly by
persons resident in the State;

‘‘tax’’ means income tax, corporation tax or capital
gains tax, as may be appropriate;

‘‘transferable securities’’ has the same meaning as
in the relevant Regulations;

1001



[No. 39.] Taxes Consolidation Act, 1997. [1997.]
Pt.27 S.734

1002

‘‘undistributed relevant income’’, in relation to a
collective investment undertaking, means any rel-
evant income arising to or receivable by the under-
taking in an accounting period of the undertaking
and which at the end of the accounting period has
not been paid to the unit holders and from which
appropriate tax has not previously been deducted;

‘‘unit’’ includes any investment, such as a subscrip-
tion for shares or a contribution of capital, in a col-
lective investment undertaking, being an invest-
ment which entitles the investor—

(i) to a share of the investments or relevant profits
of, or

(ii) to receive a distribution from,

the collective investment undertaking;

‘‘unit holder’’, in relation to a collective investment
undertaking, means any person who by reason of
the holding of a unit, or under the terms of a unit,
in the undertaking is entitled to a share of any of
the investments or relevant profits of, or to receive
a distribution from, the undertaking.

(b) References in this section to a collective investment
undertaking, apart from such references in the
definition of ‘‘specified collective investment under-
taking’’, shall include references to a company lim-
ited by shares or guarantee which is a specified col-
lective investment undertaking.

(c) For the purposes of the definition of ‘‘specified col-
lective investment undertaking’’, a reference to a
qualifying management company shall be construed
as if—

(i) in section 445(2) there were deleted ‘‘, and any
certificate so given shall, unless it is revoked
under subsection (4), (5) or (6), remain in
force until the 31st day of December, 2005’’,
and

(ii) in section 446(2) there were deleted ‘‘, and any
certificate so given shall, unless it is revoked
under subsection (4), (5) or (6), remain in
force until the 31st day of December, 2005’’.

(2) For the purposes of this section—

(a) where any payment is made out of relevant profits or out
of any part of such profits from which any tax including
appropriate tax has been deducted and the payment is
less than the relevant profits or that part of such profits,
the amount of the tax so deducted which is referable to
the part of the profits represented by the payment shall
be the amount which bears to the total amount of the tax
deducted from the relevant profits or the part of such
profits, the same proportion as the amount of the pay-
ment bears to the amount of the relevant profits or the
part of such profits, as the case may be, and
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payment shall be construed as a reference to the amount
which would be the amount of the relevant payment if
the appropriate tax were not to be deducted from the
relevant payment or from any undistributed relevant
income out of which the relevant payment or any part of
such payment is made.

(3) Notwithstanding anything in the Acts but subject to subsection
(5), a collective investment undertaking shall not be chargeable to
tax in respect of relevant profits, but the relevant profits shall be
chargeable to tax in the hands of any unit holder, including the
undertaking, to whom a relevant payment of or out of the relevant
profits is made if and to the extent that the unit holder would be
chargeable to tax in the State on such relevant profits, or on such
part of the relevant profits as is represented by the payment, on the
basis that and in all respects as if, subject to subsections (4) and (6),
the relevant profits or that part of the relevant profits had arisen or
accrued to the unit holder without passing through the hands of the
undertaking.

(4) Where in accordance with subsection (3) a unit holder is to be
charged to tax on a relevant payment made by a collective invest-
ment undertaking which is not a specified collective investment
undertaking—

(a) in so far as any amount of the relevant payment on which
the unit holder is to be so charged is or is made out of
relevant income, the unit holder shall be charged to tax
on that amount under Case IV of Schedule D as if it were
an amount of income arising to the unit holder at the
time the payment is made, and

(b) in so far as any amount of the relevant payment on which
the unit holder is to be so charged is or is made out of
relevant gains, it shall be treated as a capital distribution
within the meaning of section 731 and, if it is not already
the case, the Capital Gains Tax Acts shall apply in all
respects as if the amount of the relevant payment were a
capital distribution made by a unit trust and the unit or
units in respect of which it is paid were a unit or units in
a unit trust.

(5) (a) Where a collective investment undertaking which is not a
specified collective investment undertaking—

(i) makes a relevant payment of or out of relevant profits
to a unit holder resident in the State, or

(ii) has at the end of an accounting period of the under-
taking any undistributed relevant income,

it shall deduct out of the amount of the relevant payment
or the amount of the undistributed relevant income, as
the case may be, the appropriate tax.

(b) Where appropriate tax is deducted in accordance with
paragraph (a)—

(i) the unit holder to whom the relevant payment is made
or the unit holder or unit holders entitled to the rel-
evant income, as the case may be, shall allow the
deduction, and
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(ii) the collective investment undertaking shall, on the
making of the relevant payment to the unit holder
or on the making of any relevant payment out of the
undistributed relevant income to any unit holder, as
the case may be, be acquitted and discharged of so
much money as is represented—

(I) by the deduction, or

(II) where the relevant payment is less than the
amount of the undistributed relevant income, by
so much of the deduction as is referable to the
relevant payment,

as if the amount of money had actually been paid to
the unit holder.

(c) Schedule 18 shall apply for the purposes of supplementing
this subsection.

(6) (a) Where a unit holder receives a relevant payment from a
collective investment undertaking which is not a specified
collective investment undertaking and appropriate tax
has been deducted from the payment, or from the rel-
evant profits or part of those profits out of which the
payment is made, then, the unit holder shall—

(i) if the unit holder is not resident in the State for tax
purposes at the time the payment is made, be
entitled, on due claim and on proof of the facts, to
repayment of the appropriate tax, or so much of it
as is referable to the relevant payment, as the case
may be, or

(ii) in any other case, be entitled—

(I) to have the unit holder’s liability to tax under
any assessment made in respect of the relevant
payment or any part of the relevant payment
reduced by a sum equal to so much, if any, of
the appropriate tax as is referable to the amount
of the relevant payment contained in the assess-
ment, and

(II) where the appropriate tax so referable exceeds
the unit holder’s liability to tax in respect of the
relevant payment, or in respect of that part of
the relevant payment contained in the assess-
ment, to repayment of the excess.

(b) For the purposes of paragraph (a)(ii), the inspector or on
appeal the Appeal Commissioners shall make such
apportionment of the appropriate tax deducted from a
relevant payment, or from the relevant profits out of
which the relevant payment or any part of the relevant
payment is made, as is just and reasonable to determine
the amount of the appropriate tax, if any, referable to any
part of the relevant payment contained in an assessment.

(7) Section 732 shall not apply as on and from—

(a) the 24th day of May, 1989, to—
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732), and

(ii) the disposal of qualifying units (within the meaning
of that section) in such a qualifying unit trust,

where the qualifying unit trust is also a specified collec-
tive investment undertaking, and

(b) (i) the 6th day of April, 1990, or

(ii) where this section applies by virtue of subsection
(12)(b) on an earlier day to a qualifying unit trust
which is a collective investment undertaking, such
earlier day in respect of the qualifying unit trust,

to such a qualifying unit trust or to the disposal of such
qualifying units in the qualifying unit trust, where the
qualifying unit trust is a collective investment undertak-
ing without also being a specified collective investment
undertaking.

(8) Section 805 shall not apply to a collective investment undertak-
ing if but for this subsection it would otherwise apply.

(9) As respects any collective investment undertaking which is a
company (within the meaning of the Corporation Tax Acts)—

(a) a relevant payment made out of the relevant profits of the
undertaking or a payment made in respect of the cancel-
lation, redemption or repurchase of a unit in the under-
taking shall not be treated as a distribution for any of the
purposes of the Tax Acts, and

(b) if but for this subsection section 440 would otherwise apply,
it shall not apply to the collective investment
undertaking.

(10) Notwithstanding section 1034, a person not resident in the
State shall not by virtue of that section be assessable and chargeable
in the name of an agent in respect of a relevant payment made out
of the relevant profits of a collective investment undertaking.

(11) For the purposes of the Tax Acts, a unit holder other than a
qualifying management company shall not be treated as carrying on
a trade in the State through a branch or agency or otherwise where
that unit holder would not be so treated if the unit holder did not
hold any units in a specified collective investment undertaking.

(12) This section shall apply as on and from—

(a) in the case of a specified collective investment undertaking,
the 24th day of May, 1989, and

(b) in the case of any other collective investment undertaking,
the 6th day of April, 1990, or such earlier day, not being
earlier than the 6th day of April, 1989, as the Revenue
Commissioners may agree to in writing with any such
other collective investment undertaking in respect of that
undertaking.
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735.—(1) This section shall apply to any unit trust scheme (within
the meaning of the Unit Trusts Act, 1972) where there is or was at
any time in respect of any or all units issued after the 14th day of
June, 1973, a requirement for participation in that unit trust scheme
that a policy of assurance on human life be effected (but without
those units becoming the property of the owner of the policy either
as benefits or otherwise).

(2) Notwithstanding section 734, a unit trust scheme to which this
section applies shall be deemed not to be a collective investment
undertaking for the purposes of that section and Schedule 18.

736.—(1) Where the trustees of a unit trust scheme (within the
meaning the Unit Trusts Act, 1990), which apart from section 735
would be a collective investment undertaking for the purposes of
section 734 and Schedule 18, have not later than the 1st day of Nov-
ember, 1992—

(a) paid the capital gains tax which would have been chargeable
on them if—

(i) on the 31st day of March, 1992, they had disposed of
all the assets of the unit trust scheme, and

(ii) the resulting chargeable gains were chargeable to tax
at one-half of the rate at which they would have been
chargeable under the Capital Gains Tax Acts apart
from this subparagraph,

and

(b) given notice in writing to the Revenue Commissioners that
they have paid that tax in accordance with paragraph (a),

then, notwithstanding section 735, the unit trust scheme (in this
section referred to as ‘‘the relevant unit trust’’) shall be deemed to
be and to have been a collective investment undertaking for the pur-
poses of section 734 and Schedule 18 with effect from the 1st day of
April, 1992.

(2) (a) Where units in a relevant unit trust were held by a person
on the 31st day of March, 1992, they shall be treated, for
the purposes of computing chargeable gains accruing to
the person on or after the 1st day of April, 1992, as having
been acquired by the person on the 31st day of March,
1992.

(b) Section 731(6) shall not apply to disposals on or after the
1st day of April, 1992, of units in a relevant unit trust.

(3) Where the consideration received for a disposal, or given for
an acquisition, of an asset on the 31st day of March, 1992, is to be
determined as a result of this section, it shall be deemed to be an
amount equal to the market value of the asset on that day, and for
this purpose ‘‘market value’’, in relation to any asset, shall be con-
strued in accordance with section 548.

737.—(1) (a) In this section—

‘‘inspector’’, ‘‘ordinary shares’’, and ‘‘qualifying
shares’’ have the same meanings respectively as in
section 723;
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scheme which is or is deemed to be an authorised
unit trust scheme (within the meaning of the Unit
Trusts Act, 1990) and which has not had its author-
isation under that Act revoked;

‘‘market value’’ shall be construed in accordance
with section 548;

‘‘special investment scheme’’ means an authorised
unit trust scheme in respect of which the conditions
specified in subsection (2) are satisfied;

‘‘special investment units’’ means units sold to an
individual on or after the 1st day of February, 1993,
by the management company or trustee under an
authorised unit trust scheme in respect of which—

(a) the conditions specified in subsection (3) are
satisfied, and

(b) a declaration of the kind specified in subsection
(4) has been made to the management com-
pany or trustee;

‘‘specified qualifying shares’’, in relation to a special
investment scheme, means qualifying shares in a
company which, when the shares are acquired for
the scheme, has an issued share capital the market
value of which is less than £100,000,000;

‘‘units’’, in relation to an authorised unit trust
scheme, means any units (whether described as
units or otherwise) into which are divided the ben-
eficial interests in the assets subject to any trust
created under the scheme.

(b) A reference in this section to the management com-
pany or trustee under an authorised unit trust
scheme shall be construed as a reference to the per-
son in whom are vested the powers of management
relating to property for the time being subject to
any trust created pursuant to the scheme or, as the
case may be, to the person in whom such property
is or may be vested in accordance with the terms of
the trust.

(2) (a) The conditions referred to in the definition of ‘‘special
investment scheme’’ are as follows:

(i) the beneficial interests in the assets subject to any
trust created under the authorised unit trust scheme
concerned shall be divided into special investment
units;

(ii) the aggregate of the consideration given for shares
which are at any time before the 1st day of February,
1994, assets subject to any trust created under the
scheme shall not be less than—

(I) as respects qualifying shares, 40 per cent, and

(II) as respects specified qualifying shares, 6 per cent,
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of the aggregate of the consideration given for the
assets which are at that time subject to any such
trust;

(iii) the aggregate of the consideration given for shares
which are at any time within the year ending on the
31st day of January, 1995, assets subject to any trust
created under the scheme shall not be less than—

(I) as respects qualifying shares, 45 per cent, and

(II) as respects specified qualifying shares, 9 per cent,

of the aggregate of the consideration given for the
assets which are at that time subject to any such
trust;

(iv) the aggregate of the consideration given for shares
which are at any time within the year ending on the
31st day of January, 1996, assets subject to any trust
created under the scheme shall not be less than—

(I) as respects qualifying shares, 50 per cent, and

(II) as respects specified qualifying shares, 10 per
cent,

of the aggregate of the consideration given for the
assets which are at that time subject to any such
trust;

(v) the aggregate of the consideration given for shares
which are at any time on or after the 1st day of Feb-
ruary, 1996, assets subject to any trust created under
the scheme shall not be less than—

(I) as respects qualifying shares, 55 per cent, and

(II) as respects specified qualifying shares, 10 per
cent,

of the aggregate of the consideration given for the
assets which are at that time subject to any such
trust.

(b) For the purposes of subparagraphs (ii) to (v) of paragraph
(a), the amount of the consideration given for assets sub-
ject to any trust created under the scheme shall be deter-
mined in accordance with sections 547 and 580.

(3) (a) The conditions referred to in the definition of ‘‘special
investment units’’ are as follows:

(i) the special investment units shall be so designated in
the trusts created under the authorised unit trust
scheme concerned;

(ii) the aggregate of payments made on or before any day
to the management company or trustee under the
scheme by or on behalf of an individual in respect of
special investment units owned, whether jointly or
otherwise, by the individual on that day shall not
exceed £50,000;
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scheme shall ensure that the aggregate of the market
value of special investment units owned, whether
jointly or otherwise, by any individual does not
exceed £50,000 at any time on or after the fifth anni-
versary of the date on which the first payment was
made by or on behalf of that individual in respect of
those units;

(iv) special investment units shall not be sold to or owned
by an individual who is not of full age;

(v) special investment units shall only be sold to an
individual—

(I) who shall be beneficially entitled to, and

(II) to whom there shall be paid,

all amounts payable in respect of those units by the
management company or trustee under the scheme;

(vi) except in the case of special investment units sold to
and owned jointly only by a couple married to each
other, units shall not be jointly owned;

(vii) except in the case of special investment units bought
by and owned jointly only by a couple married to
each other, an individual who owns such units of an
authorised unit trust scheme shall not buy or own
such units of another authorised unit trust scheme;

(viii) where a couple married to each other buy and jointly
own special investment units of an authorised unit
trust scheme, they shall not buy or own such units in
any other such scheme either individually or jointly,
other than units which they buy and jointly own in
one other such scheme.

(b) For the purposes of subparagraphs (ii) to (iv) and (vi) to
(viii) of paragraph (a), references to ownership of special
investment units shall be construed as references to ben-
eficial ownership of the units.

(c) For the purposes of subparagraphs (ii) and (iii) of para-
graph (a), a disposal of special investment units of an
authorised unit trust scheme acquired by an individual at
different times shall be assumed to be a disposal of units
acquired later, rather than of units acquired earlier, by
the individual.

(4) The declaration referred to in the definition of ‘‘special invest-
ment units’’ is a declaration in writing to the management company
or trustee under an authorised unit trust scheme which—

(a) (i) is made by the individual (in this section referred to as
‘‘the declarer’’) to whom any amounts are payable
by the management company or trustee in respect of
units in respect of which the declaration is made, and

(ii) is signed by the declarer,
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(b) is made in such form as may be prescribed or authorised by
the Revenue Commissioners,

(c) declares that at the time when the declaration is made the
conditions specified in subparagraphs (iv) to (viii) of sub-
section (3)(a) are satisfied in relation to the units in
respect of which the declaration is made,

(d) contains the full name and address of the individual ben-
eficially entitled to any amounts payable in respect of the
units in respect of which the declaration is made,

(e) contains an undertaking by the declarer that, if any of the
conditions referred to in subparagraphs (iv) to (viii) of
subsection (3)(a) ceases to be satisfied in respect of the
units in respect of which the declaration is made, the
declarer will notify the management company or trustee
accordingly, and

(f) contains such other information as the Revenue Com-
missioners may reasonably require for the purposes of
this section.

(5) (a) The management company or trustee under an authorised
unit trust scheme shall—

(i) keep and retain for not less than the longer of the
following periods—

(I) a period of 6 years, and

(II) a period which, in relation to the units in respect
of which the declaration is made, ends 3 years
after the earliest date on which all of those units
stand cancelled, redeemed or bought by the
management company or trustee, and

(ii) on being so required by notice given to it in writing
by an inspector, make available to the inspector
within the time specified in the notice,

all declarations of the kind specified in subsection (4)
which have been made to it.

(b) The inspector may examine and take copies of or of
extracts from a declaration made available to him or her
under paragraph (a).

(6) (a) Notwithstanding section 734, a special investment scheme
shall not be a collective investment undertaking for the
purposes of that section and Schedule 18; but a special
investment scheme shall continue to be treated as a col-
lective investment undertaking (within the meaning of
section 734) for the purposes of section 206(a) of the Fin-
ance Act, 1992.

(b) Notwithstanding any other provision of the Tax Acts or
the Capital Gains Tax Acts but subject to paragraphs (c)
and (d)—

(i) income tax in respect of income arising to a special
investment scheme shall be chargeable at the stan-
dard rate, and such income shall not be charged to
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and

(ii) capital gains tax in respect of chargeable gains accru-
ing to a special investment scheme shall be charge-
able at the rate specified in section 28(3).

(c) Any income tax or capital gains tax chargeable in accord-
ance with paragraph (b) shall be reduced so that the
amount of such tax, before it is reduced by any credit,
relief or other deduction under the Tax Acts or the Capi-
tal Gains Tax Acts apart from this section, is 10 per cent
of income arising or chargeable gains accruing, as the
case may be, to the scheme.

(d) Only so much of income arising or gains accruing to the
scheme shall be chargeable to income tax or capital gains
tax, as the case may be, in accordance with paragraph (b)
as is or is to be—

(i) paid to, or

(ii) accumulated or invested for the benefit of,

holders of special investment units or as would be so paid,
accumulated or invested if any gains accruing to the
scheme by virtue of subsection (8) were gains on an actual
disposal of the assets concerned.

(7) (a) Notwithstanding section 136(5), a distribution made by a
company resident in the State in respect of shares which
are subject to any trust created in pursuance of a special
investment scheme shall be treated for the purposes of
the Tax Acts as income in respect of which the manage-
ment company or trustee under the scheme is entitled to
a tax credit, and no other person shall be treated for the
purposes of section 136 as receiving that distribution.

(b) Where a management company or trustee under a special
investment scheme is entitled to a tax credit in respect of
a distribution made by a company resident in the State,
the credit or part of it shall be set against—

(i) the income tax, as reduced by virtue of subsection
(6)(c), chargeable in respect of income arising to, or

(ii) the capital gains tax, as so reduced, chargeable in
respect of chargeable gains accruing to,

the special investment scheme for the year of assessment
in which the distribution is made and, where the credit
exceeds the aggregate of that income tax and capital gains
tax, the excess shall be paid to the management company
or trustee under the scheme.

(c) Notwithstanding Chapter 4 of Part 8, that Chapter shall
apply to a deposit (within the meaning of that Chapter)
for the time being subject to any trust created pursuant
to a special investment scheme as if such a deposit were
not a relevant deposit (within the meaning of that
Chapter).
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(8) (a) Notwithstanding the Capital Gains Tax Acts, for the pur-
poses of computing chargeable gains arising to a special
investment scheme—

(i) each asset which on the 5th day of April is subject to
any trust created pursuant to the scheme shall be
deemed to have been disposed of and immediately
reacquired by the management company or trustee
under the scheme on that day at the asset’s market
value on that day,

(ii) section 556 shall not apply,

(iii) section 607 shall not apply,

(iv) without prejudice to the treatment of losses on such
shares as allowable losses, gains accruing on the dis-
posal or deemed disposal of eligible shares (within
the meaning of Part 16) in a qualifying company
(within the meaning of that Part) shall not be charge-
able gains, and

(v) as respects section 581—

(I) subsections (1) and (2) of that section, and

(II) subsection (3) of that section, in so far as a
chargeable gain is not thereby disregarded for
the purposes of that subsection,

shall apply as if subparagraphs (i) and (iii) had not
been enacted.

(b) Where in a year of assessment the management company
or trustee under a special investment scheme incurs
allowable losses on disposals or deemed disposals of
assets subject to any trust created pursuant to the scheme,
the amount, if any, by which the aggregate of such allow-
able losses exceeds the aggregate of chargeable gains on
such disposals in the year of assessment shall be—

(i) disregarded for the purposes of section 31,

(ii) treated as reducing the income chargeable to income
tax arising to the scheme in that year of assessment,
and

(iii) to the extent that it is not treated as reducing income
arising to the scheme in that year of assessment,
treated for the purposes of the Capital Gains Tax
Acts and this paragraph as an allowable loss incurred
in the next year of assessment on a disposal of an
asset subject to a trust created pursuant to the
scheme.

(c) (i) In this paragraph—

‘‘the appropriate amount in respect of the interest’’
means the appropriate amount in respect of the
interest which would be determined in accordance
with Schedule 21 if the management company or the
trustee was the first buyer and the management com-
pany or the trustee carried on a trade to which
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priate amount in respect of the interest in accord-
ance with Schedule 21, paragraph 3(4) of that Sched-
ule shall apply as if ‘‘in the opinion of the Appeal
Commissioners’’ were deleted;

‘‘securities’’ has the same meaning as in section 815.

(ii) Where in a year of assessment (in this paragraph
referred to as ‘‘the first year of assessment’’) any
securities which are assets subject to any trust
created pursuant to a special investment scheme are
disposed of and in the following year of assessment
interest becoming payable in respect of the securities
is receivable by the special investment scheme, then,
for the purposes of computing the chargeable gains
for the first year of assessment, the price paid by the
management company or the trustee for the securi-
ties shall be treated as reduced by the appropriate
amount in respect of the interest.

(iii) Where for a year of assessment subparagraph (ii)
applies so as to reduce the price paid for securities,
the amount by which the price paid for the securities
is reduced shall be treated as a loss arising in the
following year of assessment from the disposal of the
securities.

(9) (a) In this subsection, ‘‘eligible shares’’ means eligible shares
within the meaning of Part 16 in a qualifying company
within the meaning of that Part.

(b) Distributions received by the management company or
trustee under a special investment scheme in respect of
eligible shares which are subject to any trust created in
pursuance of the scheme shall not be chargeable to
income tax; but, notwithstanding subsection (7) or section
136, the tax credit in respect of a distribution to which
this paragraph applies shall be disregarded for the pur-
poses of the Tax Acts and the Capital Gains Tax Acts.

(c) Notwithstanding section 508, the Revenue Commissioners
shall not designate a special investment scheme for the
purposes of Part 16.

(10) (a) Any payment made to a holder of special investment
units by the management company or trustee under the
special investment scheme concerned by reason of rights
conferred on the holder as a result of holding such units
shall not be reckoned in computing total income for the
purposes of the Income Tax Acts.

(b) Section 732 shall not apply to a special investment
scheme or the disposal of special investment units.

(c) No chargeable gain shall accrue on the disposal of, or of
an interest in, special investment units.

(d) Notwithstanding any other provision of the Income Tax
Acts or the Capital Gains Tax Acts, the holder of special
investment units of a special investment scheme shall not
be entitled to any credit for or payment of any income
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tax or capital gains tax paid in respect of income arising
to, or capital gains accruing to, the scheme.

738.—(1) (a) In this section and in section 739—

‘‘chargeable period’’ means an accounting period of
an undertaking for collective investment which is a
company or, as respects such an undertaking which
is not a company, a year of assessment;

‘‘designated assets’’ means—

(i) land, or

(ii) shares in a company resident in the State which
are not shares—

(I) listed in the official list, or

(II) dealt in on the smaller companies mar-
ket or the unlisted securities market,

of the Irish Stock Exchange;

‘‘designated undertaking for collective investment’’
means an undertaking for collective investment
which, on the 25th day of May, 1993, owned desig-
nated assets for which that undertaking gave con-
sideration (determined in accordance with section
547) the aggregate of which is not less than 80 per
cent of the aggregate of the consideration (as so
determined) which that undertaking gave for the
total assets it owned at that date;

‘‘distribution’’ has the same meaning as in the Cor-
poration Tax Acts;

‘‘guaranteed undertaking for collective investment’’
means an undertaking for collective investment all
of the issued units of which, on the 25th day of May,
1993, are units in respect of each of which the
undertaking will make one payment only, being a
payment—

(i) to be made on a specified date in cancellation
of those units, and

(ii) which is the aggregate of—

(I) a fixed amount, and

(II) an amount, which may be nil, deter-
mined by a stock exchange index or
indices;

‘‘relevant Regulations’’ means the European Com-
munities (Undertakings for Collective Investment
in Transferable Securities) Regulations, 1989 (S.I.
No. 78 of 1989);

‘‘undertaking for collective investment’’ means,
subject to paragraph (b)—
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(I) a unit trust mentioned in section
731(5)(a), or

(II) a special investment scheme (within the
meaning of section 737),

which is or is deemed to be an authorised
unit trust scheme (within the meaning of the
Unit Trusts Act, 1990) and has not had its
authorisation under that Act revoked,

(ii) any other undertaking which is an undertaking
for collective investment in transferable
securities within the meaning of the relevant
Regulations, being an undertaking which
holds an authorisation, which has not been
revoked, issued pursuant to the relevant
Regulations, or

(iii) any authorised investment company (within
the meaning of Part XIII of the Companies
Act, 1990) which—

(I) has not had its authorisation under that
Part of that Act revoked, and

(II) has been designated in that authoris-
ation as an investment company which
may raise capital by promoting the sale
of its shares to the public and has not
ceased to be so designated,

which is neither a specified collective investment
undertaking (within the meaning of section 734(1))
nor an offshore fund (within the meaning of section
743);

‘‘unit’’ includes a share and any other instrument
granting an entitlement—

(i) to a share of the investments or relevant profits
of, or

(ii) to receive a distribution from,

an undertaking for collective investment;

‘‘unit holder’’, in relation to an undertaking for col-
lective investment, means any person who by
reason of the holding of a unit, or under the terms
of a unit, in the undertaking is entitled to a share
of any of the investments or relevant profits of, or
to receive a distribution from, the undertaking;

‘‘standard rate’’ has the same meaning as in section
3(1);

‘‘standard rate per cent’’ has the same meaning as
in section 4(1).
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(b) For the purposes of this section and section 739, ref-
erences to an undertaking for collective investment
(other than in this paragraph) shall be construed so
as to include a reference to a trustee, management
company or other such person who—

(i) is authorised to act on behalf, or for the pur-
poses, of the undertaking, and

(ii) habitually does so,

to the extent that such construction brings into
account for the purposes of this section and section
739 any matter relating to the undertaking, being a
matter which would not otherwise be brought into
account for those purposes.

(c) For the purposes of this section—

(i) as respects an undertaking for collective invest-
ment which is a company, where an account-
ing period of the company begins before the
6th day of April, 1994, and ends on or after
that day, it shall be divided into 2 parts, one
beginning on the day on which the account-
ing period begins and ending on the 5th day
of April, 1994, and the other beginning on
the 6th day of April, 1994, and ending on the
day on which the accounting period ends,
and both parts shall be treated as if they
were separate accounting periods of the
company, and

(ii) without prejudice to section 815(2), any attribu-
tion of income or chargeable gains of such
an undertaking to periods treated as separ-
ate accounting periods by virtue of subpara-
graph (i) shall be made—

(I) as respects such income, on the basis of
the time that income arises to the
undertaking, and

(II) as respects such capital gains, on the
basis of the time of disposal of the assets
concerned,

and section 4(6) shall not apply for the pur-
pose of such attribution.

(2) (a) Other than in the case of subsections (7) to (9) of section
734, that section shall not apply, and the following pro-
visions of this section shall apply, to an undertaking for
collective investment as respects the chargeable periods
of the undertaking ending on or after—

(i) the 6th day of April, 1994, if the undertaking was
carrying on a collective investment business on the
25th day of May, 1993, or

(ii) the 25th day of May, 1993, if the undertaking was not
carrying on such a business at that date.
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which is a company, the corporation tax which is
chargeable on its profits on which corporation tax
falls finally to be borne for a chargeable period shall
be reduced for the purposes of the Tax Acts so that,
before it is reduced by any credit, relief or other
reduction under those Acts (other than under this
section), it is the standard rate, for the year of assess-
ment in which the chargeable period falls, of those
profits.

(ii) For the purposes of this paragraph, where part of the
chargeable period falls in one year of assessment (in
this subparagraph referred to as ‘‘the first-mentioned
year’’) and the other part falls in the year of assess-
ment succeeding the first-mentioned year and differ-
ent standard rates are in force for each of those
years, ‘‘the standard rate’’ shall be deemed to be a
rate per cent determined by the formula—

(A × C)
E

+ (B × D)
E

where—

A is the standard rate per cent in force for the first-
mentioned year,

B is the standard rate per cent in force for the year
of assessment succeeding the first-mentioned
year,

C is the length of that part of the chargeable period
falling in the first-mentioned year,

D is the length of that part of the chargeable period
falling in the year of assessment succeeding the
first-mentioned year, and

E is the length of the chargeable period.

(c) In computing profits for the purposes of paragraph (b),
section 78(2) shall apply as if the rate per cent of capital
gains tax specified in section 28(3), were the rate per cent
of corporation tax specified in section 21(1)(b).

(d) As respects an undertaking for collective investment
which is not a company—

(i) the capital gains tax which is chargeable on the
chargeable gains accruing in a year of assessment to
the undertaking shall be reduced so that the amount
of such tax, before it is reduced by any credit, relief
or other deduction under any provision, other than
under this section, of the Tax Acts or the Capital
Gains Tax Acts, is the standard rate, for the year of
assessment, of the chargeable gains accruing to the
undertaking, and

(ii) only so much of income arising or gains accruing to
the undertaking shall be chargeable to income tax or
capital gains tax, as the case may be, as is or is to
be—
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(I) paid to, or

(II) accumulated or invested for the benefit of,

unit holders in the undertaking or as would be so
paid, accumulated or invested if any gains accruing
to the scheme by virtue of subsection (4) were gains
on an actual disposal of the assets concerned.

(3) (a) (i) Section 129 shall not apply as respects a distribution
received by an undertaking for collective investment
which is a company, and the income represented by
the distribution shall be equal to the aggregate of the
distribution and the amount of the tax credit in
respect of the distribution.

(ii) Where an undertaking for collective investment
which is a company is entitled to a tax credit in
respect of a distribution which is chargeable to cor-
poration tax by virtue of subparagraph (i)—

(I) it may set the credit against the corporation tax,
as reduced by virtue of subsection (2)(b),
chargeable on its profits for the chargeable per-
iod in which the distribution is made and where
the credit exceeds that corporation tax the
excess shall be paid to it, and

(II) notwithstanding sections 4 and 156, the income
represented by the distribution shall not be
franked investment income for the purposes of
sections 83 and 157.

(b) Where a company resident in the State makes a distri-
bution to an undertaking for collective investment which
is not a company, the tax credit, if any, attaching to the
distribution shall be set against—

(i) the income tax chargeable in respect of income arising
to, or

(ii) the capital gains tax, as reduced by subsection
(2)(d)(i), chargeable in respect of chargeable gains
accruing to,

the undertaking for the year of assessment in which the
distribution is made, and—

(I) where the credit exceeds the aggregate of that income
tax and capital gains tax, the excess shall be paid to
the undertaking, and

(II) a payment shall not be made in respect of the credit
under section 136(4).

(c) Notwithstanding Chapter 4 of Part 8, that Chapter shall
apply to a deposit (within the meaning of that Chapter)
which is for the time being beneficially owned by an
undertaking for collective investment which is not a com-
pany as if such a deposit were not a relevant deposit
(within the meaning of that Chapter).
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on the day on which a chargeable period of the
undertaking ends shall, subject to subparagraph (ii)
and paragraphs (b) to (e), be deemed to have been
disposed of and immediately reacquired by the
undertaking at the asset’s market value on that day.

(ii) Subparagraph (i) shall not apply to—

(I) assets to which section 607 applies other than
where such assets are held in connection with a
contract or other arrangement which secures the
future exchange of the assets for other assets to
which that section does not apply, and

(II) assets which are strips within the meaning of
section 55.

(b) Subject to paragraphs (c) and (d), chargeable gains or
allowable losses, which would otherwise accrue to an
undertaking for collective investment on disposals
deemed by virtue of paragraph (a) to have been made in
a chargeable period (other than a period in which the
collective investment business of the undertaking con-
cerned ceases) of the undertaking, shall be treated, sub-
ject to subparagraphs (ii) and (iii), as not accruing to it,
and instead—

(i) there shall be ascertained the difference (in this sub-
section referred to as ‘‘the net amount’’) between the
aggregate of those gains and the aggregate of those
losses,

(ii) one-seventh of the net amount shall be treated as a
chargeable gain or, where it represents an excess of
losses over gains, as an allowable loss accruing to the
undertaking on disposals of assets deemed to be
made in the chargeable period, and

(iii) a further one-seventh shall be treated as a chargeable
gain or, as the case may be, as an allowable loss
accruing on disposals of assets deemed to be made
in each succeeding chargeable period until the whole
amount has been accounted for.

(c) For any chargeable period of less than one year, the frac-
tion of one-seventh referred to in paragraph (b)(iii) shall
be proportionately reduced and, where this paragraph
has applied in relation to any chargeable period before
the last such period for which paragraph (b)(iii) applies,
the fraction treated as accruing in that last chargeable
period shall be reduced so as to secure that no more than
the whole of the net amount has been accounted for.

(d) Where the collective investment business of the undertak-
ing concerned ceases before the beginning of the last of
the chargeable periods for which paragraph (b)(iii) would
apply in relation to a net amount, the fraction of that
amount that is treated as accruing in the chargeable per-
iod in which the business ceases shall be such as to secure
that the whole of the net amount has been accounted for.
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(e) Where in a chargeable period an undertaking for collective
investment incurs a loss on the disposal (in this paragraph
referred to as ‘‘the first-mentioned disposal’’) of an asset
the gain or loss in respect of a deemed disposal of which
was included in a net amount to which paragraph (b)(ii)
applied for any preceding chargeable period, so much of
the allowable loss on the first-mentioned disposal as is
equal to the excess of the amount of the loss over the
amount which but for paragraph (a) would have been
the allowable loss on the first-mentioned disposal shall
be treated for the purposes of paragraph (b) as an allow-
able loss which would otherwise accrue to the undertak-
ing for collective investment on disposals deemed by vir-
tue of paragraph (a) to have been made in the chargeable
period.

(5) Notwithstanding the Capital Gains Tax Acts, for the purposes
of computing chargeable gains accruing to an undertaking for collec-
tive investment—

(a) (i) section 556, and

(ii) section 607,

shall not apply,

(b) section 581 shall as respects—

(i) subsections (1) and (2) of that section, and

(ii) subsection (3) of that section, in so far as a chargeable
gain is not thereby disregarded for the purposes of
that subsection,

apply as if subsection (4), paragraph (a)(ii) and paragraph
(c) had not been enacted, and

(c) if the undertaking was carrying on a collective investment
business on the 25th day of May, 1993, it shall be deemed
to have acquired each of the assets it holds on the 5th
day of April, 1994, apart from assets to which section 607
applies, at the asset’s market value on that date.

(6) Subject to subsection (4)(b), where an undertaking for collec-
tive investment incurs allowable losses on disposals or deemed dis-
posals of assets in a chargeable period, the amount (if any) by which
the aggregate of such allowable losses exceeds the aggregate of
chargeable gains on such disposals in the chargeable period shall—

(a) be disregarded for the purposes of section 31,

(b) be treated as reducing the income chargeable to income tax
or corporation tax arising to the undertaking in that
chargeable period, and

(c) to the extent that it is not treated as reducing income arising
to the undertaking in that chargeable period, be treated
for the purposes of the Capital Gains Tax Acts and this
subsection as an allowable loss incurred on a disposal of
an asset deemed to be made in the next chargeable
period.

(7) (a) In this subsection—
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means the appropriate amount in respect of the interest
which would be determined in accordance with Schedule
21 if the undertaking for collective investment was the
first buyer and it carried on a trade to which section
749(1) applies but, in determining the appropriate
amount in respect of the interest in accordance with
Schedule 21, paragraph 3(4) of that Schedule shall apply
as if ‘‘in the opinion of the Appeal Commissioners’’ were
deleted;

‘‘securities’’ has the same meaning as in section 815.

(b) Where in a chargeable period an undertaking for collec-
tive investment disposes of any securities and in the fol-
lowing chargeable period or its basis period interest
becoming payable in respect of the securities is receivable
by the undertaking for collective investment, then, the
gain or loss accruing on the disposal shall be computed
as if the price paid by the undertaking for collective
investment for the securities was reduced by the appro-
priate amount in respect of the interest.

(c) Where for a chargeable period paragraph (b) applies so as
to reduce the price paid for securities, the amount by
which the price paid for the securities is reduced shall be
treated as a loss arising in the following chargeable period
from the disposal of the securities.

(8) Notwithstanding any provision of the Tax Acts or the Capital
Gains Tax Acts other than section 739, unit holders in an undertaking
for collective investment shall not be entitled to any credit for or
repayment of any income tax, capital gains tax or corporation tax
paid in respect of income arising to, capital gains accruing to or pro-
fits of the undertaking.

(9) (a) Notwithstanding subsection (2) but subject to paragraph
(b), subsections (1) to (8) and section 739 shall be con-
strued as respects designated undertakings for collective
investment and guaranteed undertakings for collective
investment as if every reference in those subsections and
in that section—

(i) to the 5th day of April, 1994, were a reference to the
5th day of April, 1998, and

(ii) to the 6th day of April, 1994, were a reference to the
6th day of April, 1998,

and, as respects such an undertaking, those subsections
and section 739 shall not apply except as so construed.

(b) Where—

(i) the aggregate of the consideration (determined in
accordance with section 547) given for the designated
assets owned at any time after the 25th day of May,
1993, and before the 5th day of April, 1997, by a
designated undertaking for collective investment is
less than 80 per cent of the aggregate of the consider-
ation (as so determined) given for the total assets
owned by the undertaking at that time, or
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(ii) at any time before the 5th day of April, 1997, a
guaranteed undertaking for collective investment
makes any payment to unit holders in the undertak-
ing which is not a payment in cancellation of those
units,

paragraph (a) shall be construed as respects that under-
taking as if each reference in that paragraph—

(I) to the 5th day of April, 1998, were a reference to the
5th day of April, and

(II) to the 6th day of April, 1998, were a reference to the
6th day of April,

subsequent to the time referred to in subparagraph (i) or
(ii), as the case may be.

739.—(1) Subject to this section, as respects a payment made on
or after the 6th day of April, 1994, in money or money’s worth to a
unit holder by reason of rights conferred on the holder as a result of
holding units in an undertaking for collective investment—

(a) where the holder is not a company, the payment shall not
be reckoned in computing the total income of the holder
for the purposes of the Income Tax Acts, and

(b) where apart from this paragraph the payment would be
taken into account for the purposes of computing income
chargeable to corporation tax, such payment shall be
treated as if it were the net amount of an annual payment
chargeable to tax under Case IV of Schedule D from the
gross amount of which income tax has been deducted at
the standard rate.

(2) (a) This subsection shall apply to a payment which—

(i) is made on or after the 6th day of April, 1994, in
money or money’s worth, by reason of rights con-
ferred on a unit holder as a result of holding units in
an undertaking for collective investment, and

(ii) apart from subsection (1) would be charged to corpor-
ation tax under Case I of Schedule D.

(b) Subsection (1) shall not apply to a payment to which this
subsection applies.

(c) For the purposes of the Tax Acts other than paragraphs
(d) and (e)—

(i) the income for a chargeable period attributable to a
payment to which this subsection applies shall be
increased by an amount determined by reference to
paragraph (d), and

(ii) the amount so determined shall be deemed to be an
amount of income tax which shall—

(I) be set off against corporation tax assessable on
the unit holder for the chargeable period, or
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clause (I), be repaid to the unit holder.

(d) The amount referred to in paragraph (c), by which the
income attributable to a payment to which this subsection
applies is to be increased, shall be determined by the
formula—

I × A
100 − A

where—

I is the income attributable to a payment to which this
subsection applies, and

A is the standard rate per cent for the year of assessment
in which the payment is made.

(e) For the purposes of this subsection, in computing income
attributable to a payment—

(i) an amount shall be deducted from the payment if the
payment arises on a sale or other transfer of owner-
ship, or on a cancellation, redemption or repurchase
by the undertaking for collective investment, of units
or an interest in units, and an amount shall not be
deducted otherwise,

(ii) subject to subparagraphs (iii) to (v), the amount of
the consideration in money or money’s worth given
by or on behalf of the unit holder for the acquisition
of units or an interest in units for which the payment
is made, and not any other amount, shall be
deducted from the payment,

(iii) where units are acquired by the unit holder before
the 6th day of April, 1994, in an undertaking for col-
lective investment carrying on business on the 25th
day of May, 1993, the consideration for the acquis-
ition of the units shall be deemed to be the amount
of their market value (within the meaning of section
548) on the 6th day of April, 1994, if that amount is
greater than the consideration given, or deemed by
virtue of subparagraph (iv) to be given, by the unit
holder for their acquisition,

(iv) where units are acquired by a unit holder for a con-
sideration which is less than the market value (within
the meaning of section 548) of the units on the day
the unit holder acquired them, the consideration
given by the unit holder for those units shall be
deemed to be that market value, and

(v) the amount of consideration given for units shall be
determined in accordance with section 580.

(3) (a) Subject to paragraph (b) and subsections (5) and (6), as
respects a disposal on or after the 6th day of April, 1994,
of units in an undertaking for collective investment by a
person other than a company—
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(i) no chargeable gain shall accrue on the disposal if the
person disposing of the units acquired them on or
after that date, and

(ii) if the person disposing of the units acquired them
before that date, the chargeable gains on the disposal
shall be computed as if—

(I) the consideration for the disposal were the mar-
ket value of the units on the 5th day of April,
1994, and

(II) for the purposes of selecting the appropriate mul-
tiplier (within the meaning of section 556) and
of applying paragraph 25 of Schedule 32 the dis-
posal were made in the year 1993-94,

and for the purposes of this subsection and subsection
(4) references to units shall be construed as including a
reference to an interest in units, and accordingly this sub-
section and subsection (4) shall apply with any necessary
modifications.

(b) Clause (I) of paragraph (a)(ii) shall not apply in relation
to the disposal of units if as a consequence of the appli-
cation of that clause—

(i) a gain would accrue on that disposal to the person
making the disposal and either a smaller gain or loss
would so accrue if that clause did not apply, or

(ii) a loss would so accrue and either a smaller loss or a
gain would accrue if that clause did not apply,

and accordingly, in a case to which subparagraph (i) or
(ii) applies, the amount of the gain or loss accruing on
the disposal shall be computed without regard to clause
(I) of paragraph (a)(ii) but, in a case where this para-
graph would otherwise substitute a loss for a gain or a
gain for a loss, it shall be assumed in relation to the dis-
posal that the units were acquired by the person disposing
of them for a consideration such that neither a gain nor
a loss accrued to that person on making the disposal.

(4) (a) Subject to paragraph (b) and subsections (5) and (6), as
respects a disposal by a company on or after the 6th day
of April, 1994, of units in an undertaking for collective
investment, for the purposes of the Corporation Tax
Acts—

(i) any chargeable gain accruing on the disposal shall,
notwithstanding section 21(3), be treated as if it were
the net amount of a gain from the gross amount of
which capital gains tax has been deducted at the
standard rate of income tax,

(ii) the amount to be taken into account in respect of the
chargeable gain in computing in accordance with
section 78 the company’s chargeable gains for the
accounting period in which the company disposes of
the units shall be the gross amount of the chargeable
gain, and
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gross amount of the chargeable gain shall—

(I) be set off against the corporation tax assessable
on the company for the accounting period, or

(II) in so far as it cannot be set off in accordance with
clause (I), be repaid to the company.

(b) As respects a disposal by a company of units which it
acquired before the 6th day of April, 1994, in an under-
taking for collective investment carrying on business on
the 25th day of May, 1993, paragraph (a) shall apply only
to so much of the chargeable gain accruing to the com-
pany on that disposal of units as does not exceed the
chargeable gain which would have accrued on that dis-
posal had the company sold and immediately reacquired
those units on the 5th day of April, 1994, at their market
value on that day.

(c) This subsection shall be disregarded for the purposes of
section 546(2).

(5) (a) Where a person (in this subsection referred to as ‘‘the
disponer’’) disposing of units in an undertaking for collec-
tive investment acquired them—

(i) on or after the 6th day of April, 1994, and

(ii) in such circumstances that by virtue of any enactment
other than section 556(4) the disponer and the per-
son from whom the disponer acquired them (in this
subsection referred to as ‘‘the previous owner’’)
were to be treated for the purposes of the Capital
Gains Tax Acts as if the disponer’s acquisition were
for a consideration of such an amount as would
secure that, on the disposal under which the disponer
acquired them, neither a gain nor a loss accrued to
the previous owner,

then, the previous owner’s acquisition of the interest shall
be treated as the disponer’s acquisition of the interest.

(b) Where the previous owner acquired the units disposed of
on or after the 6th day of April, 1994, and in circum-
stances similar to those referred to in paragraph (a), the
acquisition of the units by the previous owner’s prede-
cessor shall be treated for the purposes of this section as
the previous owner’s acquisition, and so on back through
previous acquisitions in similar circumstances until the
first such acquisition before the 6th day of April, 1994,
or, as the case may be, until an acquisition on a disposal
on or after that date.

(6) Where an undertaking for collective investment was not carry-
ing on a collective investment business on the 25th day of May, 1993,
this section shall apply as respects payments by, or disposals of units
in, that undertaking as if—

(a) ‘‘on or after the 6th day of April, 1994,’’ were deleted from
subsections (1), (2), (3) and (4), and

(b) paragraphs (a)(ii) and (b) were deleted from subsection (3).
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CHAPTER 2

Offshore funds

740.—In this Chapter and in Schedules 19 and 20—

‘‘account period’’ shall be construed in accordance with subsections
(8) to (10) of section 744;

‘‘disposal’’ shall be construed in accordance with section 741(2);

‘‘distributing fund’’ shall be construed in accordance with subsections
(2) and (3) of section 744;

‘‘the equalisation account’’ has the meaning assigned to it by section
742(1);

‘‘Irish equivalent profits’’ has the meaning assigned to it by para-
graph 5 of Schedule 19;

‘‘material interest’’ shall be construed in accordance with section
743(2);

‘‘non-qualifying fund’’ has the meaning assigned to it by section
744(1);

‘‘offshore fund’’ has the meaning assigned to it by section 743(1);

‘‘offshore income gain’’ shall be construed in accordance with para-
graphs 5 and 6(1) of Schedule 20.

741.—(1) This Chapter shall apply to a disposal by any person of
an asset if at the time of the disposal—

(a) the asset constitutes a material interest in an offshore fund
which is or has at any material time been a non-qualifying
offshore fund, or

(b) the asset constitutes an interest in a company resident in the
State or in a unit trust scheme, the trustees of which are
at that time resident in the State and at a material time
on or after the 1st day of January, 1991, the company or
unit trust scheme was a non-qualifying offshore fund and
the asset constituted a material interest in that fund,

and, for the purpose of determining whether the asset disposed of is
within paragraph (b), subsection (3) of section 584 shall apply as it
applies for the purposes of the Capital Gains Tax Acts.

(2) Subject to subsections (3) to (7) and section 742, there shall be
a disposal of an asset for the purposes of this Chapter if there would
be such a disposal for the purposes of the Capital Gains Tax Acts.

(3) Notwithstanding anything in paragraph (b) of section 573(2),
where a person dies and the assets of which he or she was competent
to dispose include an asset which is or has at any time been a material
interest in a non-qualifying offshore fund, then, for the purposes of
this Chapter (other than section 742) that interest shall, immediately
before the acquisition referred to in paragraph (a) of section 573(2),
be deemed to be disposed of by the deceased for such a consideration
as is mentioned in that paragraph; but nothing in this subsection shall
affect the determination in accordance with subsection (1) of the
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applies.

(4) Subject to subsection (3), section 573 shall apply for the pur-
poses of this Chapter as it applies for the purposes of the Capital
Gains Tax Acts, and the reference in that subsection to the assets of
which a deceased person was competent to dispose shall be con-
strued in accordance with subsection (1) of that section.

(5) Notwithstanding anything in section 586 or 587, in any case
where—

(a) a company (in this subsection referred to as ‘‘the acquiring
company’’) issues shares or debentures in exchange for
shares in or debentures of another company (in this sub-
section referred to as ‘‘the acquired company’’) and the
acquired company is or was at a material time a non-
qualifying offshore fund and the acquiring company is not
such a fund, or

(b) persons are to be treated in consequence of an arrangement
as exchanging shares, debentures or other interests in or
of an entity which is or was at a material time a non-
qualifying offshore fund for assets which do not consti-
tute interests in such a fund,

then, section 586(1) shall not apply for the purposes of this Chapter.

(6) In any case where (apart from subsection (5)) section 586(1)
would apply, the exchange concerned of shares, debentures or other
interests in or of a non-qualifying fund shall for the purposes of this
Chapter constitute a disposal of interests in the offshore fund for a
consideration equal to their market value at the time of the
exchange.

(7) (a) In this subsection, ‘‘relevant consideration’’ means con-
sideration which, assuming the application to the disposal
of the Capital Gains Tax Acts, would be taken into
account in determining the amount of the gain or loss
accruing on the disposal, whether that consideration was
given by or on behalf of the person making the disposal
or by or on behalf of a predecessor in title of the person
making the disposal whose acquisition cost represents
directly or indirectly the whole or any part of the acquis-
ition cost of the person making the disposal.

(b) For the purposes of this section, a material time in relation
to the disposal of an asset shall be any time on or after—

(i) the 6th day of April, 1990, where the asset was
acquired on or before that date, or

(ii) where the asset was not so acquired, the earliest date
on which any relevant consideration was given for
the acquisition of the asset.

742.—(1) For the purposes of this Chapter, an offshore fund oper-
ates equalisation arrangements if and at a time when arrangements
are in existence which have the result that where—

1027

Offshore funds
operating
equalisation
arrangements.

[FA90 s64]



[No. 39.] Taxes Consolidation Act, 1997. [1997.]
Pt.27 S.742

Material interest in
offshore funds.

[FA90 s65]

1028

(a) a person acquires by means of initial purchase a material
interest in the fund at some time during a period relevant
to the arrangements, and

(b) the fund makes a distribution for a period which begins
before the date of the acquisition of that interest,

the amount of that distribution paid to the person (assuming the
person is still retaining that interest) will include a payment of capital
debited to an account (in this Chapter and in Schedules 19 and 20
referred to as ‘‘the equalisation account’’) maintained under the
arrangements and determined by reference to the income which had
accrued to the fund at the date of the person’s acquisition.

(2) For the purposes of this section, a person shall acquire an
interest in an offshore fund by means of initial purchase if the per-
son’s acquisition is by—

(a) subscription for or allotment of new shares, units or other
interests issued or created by the fund, or

(b) direct purchase from the persons concerned with the man-
agement of the fund and their sale to that person is made
in their capacity as managers of the fund.

(3) Without prejudice to section 741(1), this Chapter shall apply,
subject to subsections (4) to (6), to a disposal by any person of an
asset if—

(a) at the time of the disposal the asset constitutes a material
interest in an offshore fund which at that time is
operating equalisation arrangements,

(b) the fund is not and has not at any material time (within the
meaning of section 741(7)) been a non-qualifying offshore
fund, and

(c) the proceeds of the disposal are not to be taken into account
as a trading receipt.

(4) This Chapter shall not by virtue of subsection (3) apply to a
disposal if—

(a) the disposal takes place during the period mentioned in sub-
section (1)(a), and

(b) throughout so much of that period as precedes the disposal
the income of the offshore fund concerned has been of
the nature referred to in paragraph 3(1) of Schedule 19.

(5) An event which apart from section 584(3) would constitute a
disposal of an asset shall constitute such a disposal for the purpose
of determining whether by virtue of subsection (3) there is a disposal
to which this Chapter applies.

(6) The reference in subsection (5) to section 584(3) shall be
deemed to include a reference to that section as applied by section
586 or 733 but not as applied by section 585.

743.—(1) In this Chapter, references to a material interest in an
offshore fund shall be construed as references to such an interest in
any of the following—

(a) a company resident outside the State,
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the State, and

(c) any arrangements not within paragraph (a) or (b) which take
effect by virtue of the law of a territory outside the State
and which under that law create rights in the nature of
co-ownership (without restricting that expression to its
meaning in the law of the State),

and any reference in this Chapter to an offshore fund shall be con-
strued as a reference to any such company, unit trust scheme or
arrangements in which any person has an interest which is a material
interest.

(2) Subject to subsections (3) to (9), a person’s interest in a com-
pany, unit trust scheme or arrangements shall be a material interest
if at the time when the person acquired the interest it could be
reasonably expected that at some time during the period of 7 years
beginning at the time of the acquisition the person would be able to
realise the value of the interest (whether by transfer, surrender or in
any other manner).

(3) For the purposes of subsection (2), a person shall be deemed
to be able to realise the value of an interest if the person can realise
an amount which is reasonably approximate to that portion which
the interest represents (directly or indirectly) of the market value of
the assets of the company or, as the case may be, of the assets subject
to the scheme or arrangements.

(4) For the purposes of subsections (2) and (3)—

(a) a person shall be deemed to be able to realise a particular
amount if the person is able to obtain that amount either
in money or in the form of assets to the value of that
amount, and

(b) if at any time an interest in an offshore fund has a market
value which is substantially greater than the portion
which the interest represents, as mentioned in subsection
(3), of the market value at that time of the assets con-
cerned, the ability to realise such a market value of the
interest shall not be regarded as an ability to realise such
an amount as is referred to in that subsection.

(5) An interest in a company, scheme or arrangements shall be
deemed not to be a material interest if it is either—

(a) an interest in respect of any loan capital or debt issued or
incurred for money which in the ordinary course of busi-
ness of banking is loaned by a person carrying on that
business, or

(b) a right arising under a policy of insurance.

(6) Shares in a company within subsection (1)(a) (in this section
referred to as ‘‘the overseas company’’) shall not constitute a
material interest if—

(a) the shares are held by a company and the holding of them
is necessary or desirable for the maintenance and
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development of a trade carried on by the company or a
company associated with it,

(b) the shares confer at least 10 per cent of the total voting
rights in the overseas company and a right in the event
of a winding up to at least 10 per cent of the assets of
that company remaining after the discharge of all liabilit-
ies having priority over the shares,

(c) not more than 10 persons hold shares in the overseas com-
pany and all the shares in that company confer both vot-
ing rights and a right to participate in the assets on a
winding up, and

(d) at the time of its acquisition of the shares the company had
such a reasonable expectation as is referred to in subsec-
tion (2) by reason only of the existence of either or
both—

(i) an arrangement under which, at some time within the
period of 7 years beginning at the time of acquisition,
that company may require the other participators to
purchase its shares, and

(ii) provisions of either an agreement between the partici-
pators or the constitution of the overseas company
under which the company will be wound up within a
period which is or is reasonably expected to be
shorter than the period referred to in subsection (2),

and in this paragraph ‘‘participators’’ means the persons
holding shares which are within paragraph (c).

(7) For the purposes of subsection (6)(a), a company shall be
associated with another company if one company has control (within
the meaning of section 432) of the other company or both companies
are under the control (within the meaning of that section) of the
same person or persons.

(8) An interest in a company within subsection (1)(a) shall be
deemed not to be a material interest at any time when the following
conditions are satisfied—

(a) that the holder of the interest has the right to have the com-
pany wound up, and

(b) that in the event of a winding up the holder is, by virtue of
the interest and any other interest which the holder then
holds in the same capacity, entitled to more than 50 per
cent of the assets remaining after the discharge of all liab-
ilities having priority over the interest or interests
concerned.

(9) The market value of any asset for the purposes of this Chapter
shall be determined in the like manner as it would be determined
for the purposes of the Capital Gains Tax Acts except that, in the
case of an interest in an offshore fund for which there are separate
published buying and selling prices, section 548(5) shall apply with
any necessary modifications for determining the market value of the
interest for the purposes of this Chapter.
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be a non-qualifying fund except during an account period of the fund
in respect of which the fund is certified by the Revenue Com-
missioners as a distributing fund.

(2) An offshore fund shall not be certified as a distributing fund
in respect of an account period unless with respect to that period the
fund pursues a full distribution policy within the meaning of Part 1
of Schedule 19.

(3) Subject to Part 2 of Schedule 19, an offshore fund shall not be
certified as a distributing fund in respect of any account period if at
any time during that period—

(a) more than 5 per cent by value of the assets of the fund con-
sists of interests in other offshore funds,

(b) subject to subsections (4) and (5), more than 10 per cent by
value of the assets of the fund consists of interests in a
single company,

(c) the assets of the fund include more than 10 per cent of the
issued share capital of any company or of any class of
that share capital, or

(d) subject to subsection (6), there is more than one class of
material interest in the offshore fund and they do not all
receive proper distribution benefits within the meaning
of subsection (7).

(4) For the purposes of subsection (3)(b), in any account period
the value, expressed as a percentage of the value of all the assets of
an offshore fund, of that portion of the assets of the fund which
consists of an interest in a single company shall be determined as at
the most recent occasion (whether in that account period or an earl-
ier one) on which the fund acquired an interest in that company for
consideration in money or in money’s worth; but for this purpose
there shall be disregarded any occasion—

(a) on which the interest acquired constituted the new holding
for the purposes of section 584, including that section as
applied by section 585 or 586, and

(b) on which no consideration fell to be given for the interest
acquired, other than the interest which constituted the
original shares for the purposes of section 584, including
that section as so applied.

(5) Except for the purpose of determining the total value of the
assets of an offshore fund, an interest in a company shall be dis-
regarded for the purposes of subsection (3)(b) if—

(a) the company carries on a banking business in the State or
elsewhere which provides current or deposit account
facilities in any currency for members of the public and
bodies corporate, and

(b) the interest consists of a current or deposit account provided
in the normal course of the company’s banking business.

(6) There shall be disregarded for the purposes of subsection
(3)(d) any interests in an offshore fund which—
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(a) are held solely by persons employed or engaged in or about
the management of the assets of the fund,

(b) carry no right or expectation to participate directly or
indirectly in any of the profits of the fund, and

(c) on a winding up or on redemption carry no right to receive
anything other than the return of the price paid for the
interests.

(7) Where in any account period of an offshore fund there is more
than one class of material interests in the fund, the classes of interests
shall not (for the purposes of subsection (3)(d)) all receive proper
distribution benefits unless, were each class of interests and the assets
which that class represents interests in and assets of a separate off-
shore fund, each of those separate funds would (with respect to that
period) pursue a full distribution policy within the meaning of Part
1 of Schedule 19.

(8) For the purposes of this Chapter and Schedule 19, an account
period of an offshore fund shall begin—

(a) on the 6th day of April, 1990, or, if it is later, whenever the
fund begins to carry on its activities, and

(b) whenever an account period of the fund ends without the
fund then ceasing to carry on its activities.

(9) For the purposes of this Chapter and Schedule 19, an account
period of an offshore fund shall end on the first occurrence of any
of the following—

(a) the expiration of 12 months from the beginning of the
period;

(b) an accounting date of the fund or, if there is a period for
which the fund does not make up accounts, the end of
that period;

(c) the fund ceasing to carry on its activities.

(10) For the purposes of this Chapter and Schedule 19—

(a) an account period of an offshore fund which is a company
within section 743(1)(a) shall end if and at the time when
the company ceases to be resident outside the State, and

(b) an account period of an offshore fund which is a unit trust
scheme within section 743(1)(b) shall end if and at the
time when the trustees of the scheme become resident in
the State.

(11) Parts 3 and 4 of Schedule 19 shall apply with respect to the
procedure for and in connection with the certification of an offshore
fund as a distributing fund.

745.—(1) Where a disposal to which this Chapter applies gives
rise, in accordance with Schedule 20, to an offshore income gain,
then, subject to this section, the amount of that gain shall be treated
for the purposes of the Tax Acts as—

(a) income arising at the time of the disposal to the person mak-
ing the disposal, and
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IV of Schedule D for the chargeable period (within the
meaning of section 321(2)) in which the disposal is made.

(2) Subject to subsection (3), sections 25(2)(b), 29 and 30 shall
apply in relation to income tax or corporation tax in respect of off-
shore income gains as they apply in relation to capital gains tax or
corporation tax in respect of chargeable gains.

(3) In the application of sections 29 and 30 in accordance with
subsection (2), section 29(3)(c) shall apply with the deletion of ‘‘situ-
ated in the State’’.

(4) In the case of individuals resident or ordinarily resident but
not domiciled in the State, subsections (4) and (5) of section 29 shall
apply in relation to income tax chargeable by virtue of subsection (1)
on an offshore income gain as they apply in relation to capital gains
tax in respect of gains accruing to such individuals from the disposal
of assets situated outside the State.

(5) (a) In this subsection, ‘‘charity’’ has the same meaning as in
section 208, and ‘‘market value’’ shall be construed in
accordance with section 548.

(b) A charity shall be exempt from tax in respect of an off-
shore income gain if the gain is applicable and applied
for charitable purposes; but, if the property held on chari-
table trusts ceases to be subject to charitable trusts and
that property represents directly or indirectly an offshore
income gain, the trustees shall be treated as if they had
disposed of and immediately reacquired that property for
a consideration equal to its market value, any gain
(calculated in accordance with Schedule 20) accruing
being treated as an offshore income gain not accruing to
a charity.

(6) In any case where—

(a) a disposal to which this Chapter applies is a disposal of
settled property within the meaning of the Capital Gains
Tax Acts, and

(b) for the purposes of the Capital Gains Tax Acts, the general
administration of the trusts is ordinarily carried on out-
side the State and the trustees or a majority of them for
the time being are not resident or not ordinarily resident
in the State,

then, subsection (1) shall not apply in relation to any offshore income
gain to which the disposal gives rise.

746.—(1) Subject to subsection (2), section 579 shall apply in
relation to its application to offshore income gains as if—

(a) for any reference to a chargeable gain there were substituted
a reference to an offshore income gain,

(b) in subsection (2) of that section—
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(i) for ‘‘the Capital Gains Tax Acts’’ there were substi-
tuted ‘‘the Tax Acts’’, and

(ii) for ‘‘capital gains tax under section 31’’ there were
substituted ‘‘income tax by virtue of section 745’’,

and

(c) in subsection (5) of that section—

(i) for ‘‘any capital gains tax payable’’ there were substi-
tuted ‘‘any income tax or corporation tax payable’’,
and

(ii) for ‘‘for the purposes of income tax’’ there were sub-
stituted ‘‘for the purposes of income tax, corporation
tax’’.

(2) Where in any year of assessment—

(a) under section 579(3), as it applies apart from subsection (1),
a chargeable gain is to be attributed to a beneficiary, and

(b) under section 579(3), as applied by subsection (1), an off-
shore income gain is also to be attributed to the ben-
eficiary,

section 579 shall apply as if it required offshore income gains to be
attributed before chargeable gains.

(3) Section 590 shall apply in relation to its application to offshore
income gains as if—

(a) for any reference to a chargeable gain there were substituted
a reference to an offshore income gain,

(b) for the reference in subsection (6) of that section to capital
gains tax there were substituted a reference to income
tax or corporation tax, and

(c) paragraphs (b) and (c) of subsection (4), and subsection (7),
of that section were deleted.

(4) Section 917 shall apply in relation to offshore income gains as
if—

(a) for ‘‘chargeable gains’’ there were substituted ‘‘offshore
income gains’’, and

(b) for ‘‘capital gains tax under section 579 or 590’’ there were
substituted ‘‘income tax or corporation tax under section
579 or 590, as applied by section 746’’.

(5) Subject to subsection (6), for the purpose of determining
whether an individual ordinarily resident in the State has a liability
for income tax in respect of an offshore income gain arising on a
disposal to which this Chapter applies where the disposal is made by
a person resident or domiciled out of the State—

(a) sections 806 and 807 shall apply as if the offshore income
gain arising to the person resident or domiciled out of
the State constituted income becoming payable to such
person, and
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of, or payable or arising to, such person shall include a
reference to the offshore income gain arising to such per-
son by reason of the disposal to which this Chapter
applies.

(6) To the extent that an offshore income gain is treated by virtue
of subsection (1) or (3) as having accrued to any person resident or
ordinarily resident in the State, that gain shall not be deemed to be
the income of any individual for the purposes of sections 806 and 807
or Part 31.

747.—(1) This section shall apply where a disposal (being a dis-
posal to which this Chapter applies) gives rise to an offshore income
gain and, if that disposal also constitutes the disposal of the interest
concerned for the purposes of the Capital Gains Tax Acts, that dis-
posal is referred to in this section as ‘‘the disposal for the purposes
of the Capital Gains Tax Acts’’.

(2) So far as relates to an offshore income gain which arises on
a material disposal (within the meaning of Part 1 of Schedule 20),
subsections (3) and (4) shall apply in relation to the disposal for the
purposes of the Capital Gains Tax Acts in substitution for section
551(2).

(3) Subject to subsections (4) to (7), in the computation in accord-
ance with the Capital Gains Tax Acts of any gain accruing on the
disposal for the purposes of those Acts, a sum equal to the offshore
income gain shall be deducted from the sum which would otherwise
constitute the amount or value of the consideration for the disposal.

(4) Where the disposal for the purposes of the Capital Gains Tax
Acts is of such a nature that by virtue of section 557 an apportion-
ment is to be made of certain expenditure, no deduction shall be
made by virtue of subsection (3) in determining for the purposes
of the apportionment in section 557(2) the amount or value of the
consideration for the disposal.

(5) Where the disposal for the purposes of the Capital Gains Tax
Acts forms part of a transfer to which section 600 applies, then, for
the purposes of subsection (5)(b) of that section, the value of the
whole of the consideration received by the transferor in exchange
for the business shall be taken to be what it would be if the value of
the consideration (other than shares so received by the transferor)
were reduced by a sum equal to the offshore income gain.

(6) Where the disposal to which this Chapter applies constitutes
such a disposal by virtue of section 741(6) or 742(5), the Capital
Gains Tax Acts shall apply as if an amount equal to the offshore
income gain to which the disposal gives rise were given (by the per-
son making the exchange concerned) as consideration for the new
holding (within the meaning of section 584(1)).

(7) In any case where—

(a) a disposal to which this Chapter applies by virtue of subsec-
tion (3) of section 742 is made otherwise than to the off-
shore fund concerned or to the persons referred to in
subsection (2)(b) of that section,
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(b) subsequently a distribution which is referable to the asset
disposed of is paid either to the person who made the
disposal or to a person connected with such person, and

(c) the disposal gives rise (in accordance with Part 2 of Schedule
20) to an offshore income gain,

then, for the purposes of the Tax Acts, the amount of the first distri-
bution within paragraph (b) shall be taken to be reduced or, as the
case may be, extinguished by deducting from such amount an amount
equal to the offshore income gain referred to in paragraph (c) and,
if that amount exceeds the amount of that first distribution, the bal-
ance shall be set against the second and, where necessary, any sub-
sequent distribution within paragraph (b) until the balance is
exhausted.

PART 28

Purchase and Sale of Securities

CHAPTER 1

Purchase and sale of securities

748.—(1) In this Chapter and in Schedule 21—

‘‘distribution’’ has the same meaning as in the Corporation Tax Acts;

‘‘interest’’ includes a distribution and any dividend which is not such
a distribution and, in applying references to interest in relation to
such a distribution, ‘‘gross interest’’ or ‘‘gross amount’’ means the
distribution together with the tax credit to which the recipient of the
distribution is entitled in respect of it and ‘‘net interest’’ means the
distribution exclusive of any such tax credit;

‘‘person’’ includes any body of persons, and references to a person
entitled to any exemption from income tax include, in a case of an
exemption expressed to apply to income of a trust or fund, references
to the persons entitled to make claims for the granting of that
exemption;

‘‘securities’’ includes stocks and shares;

securities shall be deemed to be similar if they entitle their holders
to the same rights against the same persons as to capital and interest
and the same remedies for the enforcement of those rights, notwith-
standing any difference in the total nominal amounts of the respec-
tive securities or in the form in which they are held or the manner
in which they can be transferred.

(2) Subject to this section, this Chapter shall apply in the case of
a purchase by a person (in this Chapter referred to as ‘‘the first
buyer’’) of any securities and their subsequent sale by the first buyer,
where the result of the transaction is that interest becoming payable
in respect of the securities (in this Chapter referred to as ‘‘the
interest’’) is receivable by the first buyer.

(3) This Chapter shall not apply in the case where—

(a) the time elapsing between the purchase by the first buyer
and the first buyer’s taking steps to dispose of the securi-
ties exceeds 6 months, or
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enue Commissioners the purchase and sale were each
effected at the current market price and the sale was not
effected in pursuance of an agreement or arrangement
made before or at the time of the purchase.

(4) An appeal shall lie to the Appeal Commissioners with respect
to any opinion of the Revenue Commissioners under subsection
(3)(b) in the like manner as an appeal would lie against an assess-
ment to income tax, and the provisions of the Income Tax Acts relat-
ing to appeals shall apply accordingly.

(5) The reference in subsection (3) to the first buyer taking steps
to dispose of the securities shall be construed—

(a) if the first buyer sold the securities in the exercise of an
option the first buyer had acquired, as a reference to the
first buyer’s acquisition of the option, and

(b) in any other case, as a reference to the first buyer selling
the securities.

(6) (a) For the purposes of this Chapter but subject to paragraph
(b), a sale of securities similar to, and of the like nominal
amount as, securities previously bought (in this subsec-
tion referred to as ‘‘the original securities’’) shall be
equivalent to a sale of the original securities and subsec-
tion (5) shall apply accordingly, and, where the first buyer
bought parcels of similar securities at different times, a
subsequent sale of any of the securities shall, in so far as
may be, be related to the last of the parcels to be bought,
and then to the last but one, and so on.

(b) A person shall be under no greater liability to tax by virtue
of this subsection than would have been the case if
instead of selling the similar securities the person had
sold the original securities.

(7) Where, at the time when a trade is or is deemed to be set up
and commenced, any securities form part of the trading stock belong-
ing to the trade, those securities shall be treated for the purposes of
this section as having been sold at that time in the open market by
the person to whom they belonged immediately before that time and
as having been purchased at that time in the open market by the
person thereafter engaged in carrying on the trade, and, subject to
this subsection, where there is a change in the persons engaged in
carrying on a trade which is not a change on which the trade is
deemed to be discontinued, this section shall apply in relation to the
person so engaged after the change as if anything done to or by that
person’s predecessor had been done to or by that person.

749.—(1) Subject to this section, where the first buyer is engaged
in carrying on a trade which consists of or comprises dealings in
securities, then, in computing for any of the purposes of the Tax Acts
the profits arising from or loss sustained in the trade, the price paid
by the first buyer for the securities shall be reduced by the appropri-
ate amount in respect of the interest determined in accordance with
Schedule 21.

(2) Where in the opinion of the Revenue Commissioners the first
buyer is bona fide carrying on the business of a discount house in
the State, or where the first buyer is a member of a stock exchange
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in the State who is recognised by the committee of that stock
exchange as carrying on the business of a dealer, subsection (1) shall
not apply in relation to securities bought in the ordinary course of
such business.

(3) Subsection (1) shall not apply if the interest is to any extent
required to be taken into account under section 752 as if it were a
trading receipt which had not borne tax or would to any extent be
so required to be taken into account but for paragraph 2 of Schedule
22.

750.—Where the first buyer is entitled under any enactment to an
exemption from tax which apart from this section would extend to
the interest, then, subject to this section, the exemption shall not
extend to an amount equal to the appropriate amount in respect of
the interest determined in accordance with Schedule 21; but, if the
first buyer is so entitled and any annual payment is payable by the
first buyer out of the interest, the annual payment shall be deemed
as to the whole of that payment—

(a) to be paid out of profits or gains not brought into charge to
tax, and section 238 shall apply accordingly, and

(b) for the purposes of corporation tax, not to be a payment
which is a charge on income.

751.—(1) Where the first buyer carries on a trade not within
section 749, then, in ascertaining—

(a) for the purposes of income tax, whether any, and if so what,
repayment of tax is to be made to the first buyer under
section 381 by reference to any loss sustained in the trade
for the year of assessment the first buyer’s income for
which includes the interest, there shall be disregarded—

(i) the appropriate amount in respect of the interest
determined in accordance with Schedule 21, and

(ii) any tax paid on that amount;

(b) for the purposes of corporation tax, the income or profits
against which the loss may be set off under section 157 or
396, there shall be disregarded the appropriate amount
in respect of the interest determined in accordance with
Schedule 21.

(2) Where the first buyer is a body corporate and carries on a
trade not within section 749 or a business consisting mainly in the
making of investments, then, if any annual payment payable by the
body corporate is to any extent payable out of the interest, that
annual payment shall be deemed to that extent—

(a) for the purposes of income tax, not to be payable out of
profits or gains brought into charge to tax, and section
238 shall apply accordingly, and

(b) for the purposes of corporation tax, not to be a payment
which is a charge on income.
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752.—(1) For the purposes of this Chapter and Schedule 22—

(a) references to a dividend shall, except where the context
otherwise requires, be construed as including references
to a distribution, and to an amount which under any
enactment is to be treated as a distribution, made on or
after the 6th day of April, 1976,

(b) in relation to such a distribution, including an amount to be
so treated as a distribution, references to a dividend being
paid or becoming payable or being received or becoming
receivable on shares shall be construed as references to a
distribution or an amount to be so treated as a distri-
bution being made or received in respect of shares or
securities, and

(c) in applying references to a dividend in relation to a distri-
bution, ‘‘gross amount’’ or ‘‘gross dividend’’ means the
distribution together with the tax credit to which the
recipient of the distribution is entitled in respect of it, and
‘‘net amount’’ or ‘‘net dividend’’ means the distribution
exclusive of any such tax credit,

and in this subsection ‘‘distribution’’ has the same meaning as in the
Corporation Tax Acts.

(2) (a) In this section and in Schedule 22—

‘‘company’’ includes any body corporate, but does not
include a company not resident in the State;

‘‘control’’, in relation to a body corporate, means the
power of a person to secure—

(i) by means of the holding of shares or the possession
of voting power in or in relation to that or any other
body corporate, or

(ii) by virtue of any powers conferred by the articles of
association or other document regulating that or any
other body corporate,

that the affairs of the first-mentioned body corporate are
conducted in accordance with the wishes of that person
and, in relation to a partnership, means the right to a
share of more than 50 per cent of the assets, or of more
than 50 per cent of the income, of the partnership;

‘‘person’’ includes any body of persons, and references to
a person entitled to any exemption from tax include, in a
case of an exemption expressed to apply to income of a
trust or fund, references to the persons entitled to make
claims for the granting of that exemption;

‘‘share’’ includes stock other than debenture or loan
stock;
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‘‘shares of a class to which this section applies’’ means
shares of any class forming part of a company’s share
capital, other than a class of fully-paid preference shares
carrying only a right to dividends at a rate per cent of the
nominal value of the shares which is fixed and which in
the opinion of the Appeal Commissioners does not sub-
stantially exceed the yield generally obtainable on prefer-
ence shares the prices of which are quoted on stock
exchanges in the State.

(b) For the purposes of this section and Schedule 22—

(i) shares shall be regarded as of different classes if the
rights and obligations respectively attached to them
are distinguishable as regards the payment of divid-
ends or the amount paid up or in any other respect;

(ii) any reference to shares acquired in right of other
shares includes a reference to shares acquired in pur-
suance of an offer or invitation which was restricted
to holders of those other shares;

(iii) 2 trades shall be regarded as under the same control
if they are carried on by persons one of whom is a
body of persons over whom the other has control or
both of whom are bodies of persons under the con-
trol of a third person, and several trades shall be
regarded as under the same control if each is under
the same control as all of the others, and in this sub-
paragraph ‘‘body of persons’’ includes a partnership.

(3) Where a person engaged in carrying on a trade which consists
of or comprises dealings in shares or other investments becomes
entitled to receive a dividend on a holding of shares of a class to
which this section applies, being shares sold or issued to that person
or otherwise acquired by that person not more than 10 years before
the date on which the dividend becomes payable, and the dividend
is to any extent paid out of profits accumulated before the date on
which the shares were so acquired, then, if those shares, or those
shares together with—

(a) any other shares the dividend on which is payable to that
person and which were sold or issued to that person or
otherwise acquired by that person not more than 10 years
before the date on which the dividend becomes payable,

(b) in a case where the trade is under the same control as
another trade which consists of or comprises dealings in
shares or other investments, any shares the dividend on
which is payable to the person engaged in carrying on
that other trade and which were sold or issued to that
person or otherwise acquired by that person not more
than 10 years before the date on which the dividend
becomes payable, and

(c) any shares to be taken into account under subsection (5),

amount to 10 per cent or more of the issued shares of that class, the
net amount of the dividend received on the shares in the holding
shall, to the extent to which it was paid out of profits accumulated
before the shares were acquired, be taken into account in computing
for the purposes of the Tax Acts the profits or gains or losses of the
trade as if it were a trading receipt which had not borne tax.
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from tax which extends to dividends on shares becomes entitled to
receive a dividend on a holding of shares of a class to which this
section applies, being shares sold or issued to that person or other-
wise acquired by that person not more than 10 years before the date
on which the dividend becomes payable, and the dividend is to any
extent paid out of the profits accumulated before the date on which
the shares were so acquired, then, if those shares, or those shares
together with—

(a) any other shares the dividend on which is payable to that
person and which were sold or issued to that person or
otherwise acquired by that person not more than 10 years
before the date on which the dividend becomes payable,
and

(b) any shares to be taken into account under subsection (5),

amount to 10 per cent or more of the issued shares of that class, the
exemption shall, to an extent proportionate to the extent to which
the dividend is paid out of profits accumulated before the date on
which the shares were acquired, not apply to the dividend; but, if any
annual payment is payable by that person out of the dividend, that
annual payment shall be deemed as to the whole of that payment—

(i) to be paid out of profits or gains not brought into charge to
tax and section 238 shall apply accordingly, and

(ii) for the purposes of corporation tax, not to be a payment
which is a charge on income.

(5) Where 2 or more persons, being persons engaged in carrying
on trades of the kind mentioned in subsection (3) or entitled to an
exemption of the kind mentioned in subsection (4), have each
acquired shares in a company and the transactions in pursuance of
which the acquisition was made were either transactions entered into
by those persons acting in concert or transactions together comprised
in any arrangements made by any person, then, in the application of
either of those subsections in relation to a dividend payable to one of
those persons on shares which include shares so acquired (or shares
acquired in right of those shares), there shall be taken into account
under subsection (3)(c) or, as the case may be, subsection (4)(b) any
shares the dividend on which is payable to any other of those per-
sons, being shares so acquired by that other person (or shares
acquired in right of those shares).

(6) Where any shares have been sold or otherwise disposed of by
a person who held shares of that kind acquired at different times, it
shall be assumed for the purposes of this section that shares which
have been held for a longer time have been disposed of before shares
which have been held for a shorter time.

(7) Where, at the time when a trade is or is deemed to be set up
and commenced, any shares form part of the trading stock belonging
to the trade, those shares shall be regarded for the purposes of this
section as having been acquired at that time by the person then
engaged in carrying on the trade, and, subject to this subsection,
where there is a change in the persons engaged in carrying on a trade
which is not a change on which the trade is deemed to be discon-
tinued, this section shall apply in relation to the person so engaged
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after the change as if anything done to or by that person’s prede-
cessor had been done to or by that person.

(8) Schedule 22 shall apply for the purpose of ascertaining whether
a dividend is to be regarded as paid to any extent out of profits
accumulated before a particular date.

753.—Where a person or a body of persons carries on a trade,
other than such a trade mentioned in section 752(3), and the person’s
or the body of persons’ income for any year of assessment or, as the
case may be, accounting period includes a dividend the net amount
of which would, if the trade were such a trade mentioned in section
752(3), be required to any extent to be taken into account as a trad-
ing receipt which has not borne tax, then, in ascertaining—

(a) for the purposes of income tax, whether any or what repay-
ment of tax is to be made to that person or body of per-
sons under section 381 by reference to any loss sustained
in the trade for that year of assessment, there shall be
disregarded—

(i) the gross amount corresponding to so much of that
net amount as would have been required to be taken
into account as a trading receipt which has not borne
tax, and

(ii) any tax credit in respect of the amount required to be
disregarded under subparagraph (i);

(b) for the purposes of corporation tax, the income or profits
against which the loss may be set off under section 157 or
396, there shall be disregarded the gross amount corre-
sponding to so much of that net amount as would have
been required to be taken into account as a trading
receipt which has not borne tax.

PART 29

Patents, Scientific and Certain Other Research, Know-How
and Certain Training

CHAPTER 1

Patents

754.—(1) In this Chapter—

‘‘the commencement of the patent’’, in relation to a patent, means
the date from which the patent rights become effective;

‘‘income from patents’’ means—

(a) any royalty or other sum paid in respect of the user of a
patent, and

(b) any amount on which tax is payable for any chargeable per-
iod by virtue of this Chapter;

‘‘Irish patent’’ means a patent granted under the laws of the State;
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anything which but for that right would be an infringement of a
patent;

‘‘the writing-down period’’ has the meaning assigned to it by section
755(2).

(2) In this Chapter, any reference to the sale of part of patent
rights includes a reference to the grant of a licence in respect of the
patent in question, and any reference to the purchase of patent rights
includes a reference to the acquisition of a licence in respect of a
patent; but, if a licence granted by a person entitled to any patent
rights is a licence to exercise those rights to the exclusion of the
grantor and all other persons for the whole of the remainder of the
term for which the rights subsist, the grantor shall be treated for the
purposes of this Chapter as thereby selling the whole of the rights.

(3) Where, under section 77 of the Patents Act, 1992, or any corre-
sponding provisions of the law of any country outside the State, an
invention which is the subject of a patent is made, used, exercised or
vended by or for the service of the State or the government of the
country concerned, this Chapter shall apply as if the making, user,
exercise or vending of the invention had taken place in pursuance
of a licence, and any sums paid in respect thereof shall be treated
accordingly.

755.—(1) Where a person incurs capital expenditure on the pur-
chase of patent rights, there shall, subject to and in accordance with
this Chapter, be made to that person writing-down allowances in
respect of that expenditure during the writing-down period; but no
writing-down allowance shall be made to a person in respect of any
expenditure unless—

(a) the allowance is to be made to the person in taxing the per-
son’s trade, or

(b) any income receivable by the person in respect of the rights
would be liable to tax.

(2) (a) Subject to paragraphs (b) to (d), the writing-down period
shall be the 17 years beginning with the chargeable period
related to the expenditure.

(b) Where the patent rights are purchased for a specified per-
iod, paragraph (a) shall apply with the substitution for
the reference to 17 years of a reference to 17 years or the
number of years comprised within that period, whichever
is the less.

(c) Where the patent rights purchased begin one complete
year or more after the commencement of the patent and
paragraph (b) does not apply, paragraph (a) shall apply
with the substitution for the reference to 17 years of a
reference to 17 years less the number of complete years
which, when the rights begin, have elapsed since the com-
mencement of the patent or, if 17 complete years have so
elapsed, of a reference to one year.

(d) For the purposes of this subsection, any expenditure
incurred for the purposes of a trade by a person about to
carry on the trade shall be treated as if that expenditure
had been incurred by that person on the first day on
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which that person carries on the trade unless before that
first day that person has sold all the patent rights on the
purchase of which the expenditure was incurred.

756.—(1) Where a person incurs capital expenditure on the pur-
chase of patent rights and, before the end of the writing-down period,
any of the following events occurs—

(a) the rights come to an end without being subsequently
revived;

(b) the person sells all those rights or so much of those rights
as the person still owns;

(c) the person sells part of those rights and the net proceeds of
the sale (in so far as they consist of capital sums) are not
less than the amount of the capital expenditure remaining
unallowed;

no writing-down allowance shall be made to that person for the
chargeable period related to the event or for any subsequent charge-
able period.

(2) Where a person incurs capital expenditure on the purchase of
patent rights and, before the end of the writing-down period, either
of the following events occurs—

(a) the rights come to an end without being subsequently
revived;

(b) the person sells all those rights or so much of those rights
as the person still owns, and the net proceeds of the sale
(in so far as they consist of capital sums) are less than the
amount of the capital expenditure remaining unallowed;

there shall, subject to and in accordance with this Chapter, be made
to that person for the chargeable period related to the event an
allowance (in this Chapter referred to as a ‘‘balancing allowance’’)
equal to—

(i) if the event is the rights coming to an end, the amount of the
capital expenditure remaining unallowed, and

(ii) if the event is a sale, the amount of the capital expenditure
remaining unallowed less the net proceeds of the sale.

(3) Where a person who has incurred capital expenditure on the
purchase of patent rights sells all or any part of those rights and the
net proceeds of the sale (in so far as they consist of capital sums)
exceed the amount of the capital expenditure remaining unallowed,
if any, there shall, subject to and in accordance with this Chapter, be
made on that person for the chargeable period related to the sale a
charge (in this Chapter referred to as a ‘‘balancing charge’’) on an
amount equal to—

(a) the excess, or

(b) where the amount of the capital expenditure remaining
unallowed is nil, the net proceeds of the sale.

(4) Where a person who has incurred capital expenditure on the
purchase of patent rights sells a part of those rights and subsection
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in respect of that expenditure for the chargeable period related to
the sale or any subsequent chargeable period shall be the amount
determined by—

(a) subtracting the net proceeds of the sale (in so far as they
consist of capital sums) from the amount of the expendi-
ture remaining unallowed at the time of the sale, and

(b) dividing the result by the number of complete years of the
writing-down period which remained at the beginning of
the chargeable period related to the sale,

and so on for any subsequent sales.

(5) References in this section to the amount of any capital expendi-
ture remaining unallowed shall in relation to any event be construed
as references to the amount of that expenditure less any writing-
down allowances made in respect of that expenditure for chargeable
periods before the chargeable period related to that event, and less
also the net proceeds of any previous sale by the person who incurred
the expenditure of any part of the rights acquired by the expenditure,
in so far as those proceeds consist of capital sums.

(6) Notwithstanding subsections (1) to (5)—

(a) no balancing allowance shall be made in respect of any
expenditure unless a writing-down allowance has been,
or, but for the happening of the event giving rise to the
balancing allowance, could have been, made in respect of
that expenditure, and

(b) the total amount on which a balancing charge is made in
respect of any expenditure shall not exceed the total writ-
ing-down allowances actually made in respect of that
expenditure less, if a balancing charge has previously
been made in respect of that expenditure, the amount on
which that charge was made.

757.—(1) (a) Subject to paragraphs (b) and (c), where a person
resident in the State sells any patent rights and the
net proceeds of the sale consist wholly or partly of
a capital sum, that person shall, subject to this Chap-
ter, be charged to tax under Case IV of Schedule D
for the chargeable period in which the sum is
received by that person and for successive charge-
able periods, being charged in each period on the
same fraction of the sum as the period is of 6 years
(or such less fraction as has not already been
charged).

(b) Where the person by notice in writing served on the
inspector not later than 12 months after the end of
the chargeable period in which the capital sum was
received elects that the whole of that sum shall be
charged to tax for the chargeable period in which
the sum is received, it shall be charged to tax
accordingly.

(c) Where the person by notice in writing served on the
inspector not later than 12 months after the end of
the chargeable period in which the capital sum was
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received applies to have the fraction referred to in
paragraph (a) determined as being other than the
same fraction as the chargeable period is of 6 years,
then, if it appears to the Revenue Commissioners
that hardship is likely to arise having regard to all
the circumstances of the case unless a direction is
given under this paragraph, they may direct that the
fraction shall be the same fraction of the sum as the
chargeable period is of a number of years other than
6 years, and that the charge shall be spread
accordingly.

(2) (a) Where a person not resident in the State sells any patent
rights and the net proceeds of the sale consist wholly or
partly of a capital sum, and the patent is an Irish patent,
then, subject to this Chapter—

(i) the person shall be chargeable to tax in respect of that
sum under Case IV of Schedule D, and

(ii) section 238 shall apply to that sum as if it were an
annual payment payable otherwise than out of pro-
fits or gains brought into charge to tax.

(b) Where, not later than 12 months after the end of the year
of assessment in which the sum referred to in paragraph
(a) is paid, the person to whom it is paid, by notice in
writing to the Revenue Commissioners, elects that the
sum shall be treated for the purpose of income tax for
that year and for each of the 5 succeeding years as if one-
sixth of that sum were included in that person’s income
chargeable to tax for all those years respectively, it shall
be so treated, and all such repayments and assessments
of tax for each of those years shall be made as are neces-
sary to give effect to the election; but—

(i) the election shall not affect the amount of tax to be
deducted and accounted for under section 238,

(ii) where any sum is deducted under section 238, any
adjustments necessary to give effect to the election
shall be made by means of repayment of tax, and

(iii) those adjustments shall be made year by year and as
if one-sixth of the sum deducted had been deducted
in respect of tax for each year, and no repayment of
or of any part of that portion of the tax deducted
which is to be treated as deducted in respect of tax
for any year shall be made unless and until it is ascer-
tained that the tax ultimately to be paid for that year
is less than the amount of tax paid for that year.

(3) (a) In subsection (2), ‘‘tax’’ shall mean income tax, unless the
seller of the patent rights, being a company, would be
within the charge to corporation tax in respect of any
proceeds of the sale not consisting of a capital sum.

(b) Where paragraph (a) of subsection (2) applies to charge a
company to corporation tax in respect of a sum paid to
it, paragraph (b) of that subsection shall not apply; but—

(i) the company may, by notice in writing given to the
Revenue Commissioners not later than 12 months
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sum is paid, elect that the sum shall be treated as
arising rateably in the accounting periods ending not
later than 6 years from the beginning of the account-
ing period in which the sum is paid (being accounting
periods during which the company remains within
the charge to corporation tax by virtue of subsection
(2)(a)), and

(ii) there shall be made all such repayments of tax and
assessments to tax as are necessary to give effect to
any such election.

(4) Where the patent rights sold by a person, or the rights out of
which the patent rights sold by a person were granted, were acquired
by the person by purchase and the price paid consisted wholly or
partly of a capital sum, subsections (1) to (3) shall apply as if any
capital sum received by the person on the sale of the rights were
reduced by the amount of that sum; but—

(a) where between the purchase and the sale the person has
sold part of the patent rights acquired by the person and
the net proceeds of that sale consist wholly or partly of a
capital sum, the amount of the reduction to be made
under this subsection in respect of the subsequent sale
shall itself be reduced by the amount of that sum, and

(b) nothing in this subsection shall affect the amount of tax to
be deducted and accounted for under section 238 by vir-
tue of subsection (2) and, where any sum is deducted
under section 238, any adjustment necessary to give effect
to this subsection shall be made by means of repayment
of tax.

(5) This section shall apply in relation to any sale of part of any
patent rights as it applies in relation to sales of patent rights.

758.—(1) Notwithstanding section 81, in computing the profits or
gains of any trade, there shall be allowed to be deducted as expenses
any fees paid or expenses incurred in obtaining for the purposes of
the trade the grant of a patent or an extension of the term of a
patent.

(2) Where—

(a) a person, otherwise than for the purposes of a trade carried
on by the person, pays any fees or incurs any expenses in
connection with the grant or maintenance of a patent or
the obtaining of an extension of a term of a patent, and

(b) those fees or expenses would, if they had been paid or
incurred for the purposes of a trade, have been allowable
as a deduction in estimating the profits or gains of the
trade,

there shall be made to the person for the chargeable period in which
those fees or expenses were paid or incurred an allowance equal to
the amount of those fees or expenses.

(3) Where a patent is granted in respect of any invention, an allow-
ance equal to so much of the net amount of any expenses incurred
by an individual who, whether alone or in conjunction with any other
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person, actually devised the invention as is properly ascribable to the
devising of that invention (not being expenses in respect of which,
or of assets representing which, an allowance is to be made under
any other provision of the Tax Acts) shall be made to that individual
for the year of assessment in which the expenses were incurred.

759.—(1) In this section, any reference to the tax payable by a
person includes, in cases where the income of an individual’s spouse
is deemed to be the income of the individual, references to the
income tax payable by the individual’s spouse.

(2) Where a royalty or other sum to which section 237 or 238
applies is paid in respect of the user of a patent and that user
extended over a period of 6 complete years or more, the person
receiving the payment may require that the tax payable by that per-
son by reason of the receipt of that sum shall be reduced so as not
to exceed the total amount of tax which would have been payable
by that person if that royalty or sum had been paid in 6 equal instal-
ments at yearly intervals, the last of which was paid on the date on
which the payment was in fact made.

(3) Subsection (2) shall apply in relation to a royalty or other sum
where the period of the user is 2 complete years or more but less than
6 complete years as it applies to the royalties and sums mentioned in
that subsection, but with the substitution for the reference to 6 equal
instalments of a reference to so many equal instalments as there are
complete years comprised in that period.

(4) Nothing in this section shall apply to any sum to which section
238 applies by virtue of section 757.

760.—(1) In this section, any references to tax paid or borne or
payable or to be paid or borne by a person include, in cases where
the income of an individual’s spouse is deemed to be income of the
individual, references to the income tax paid or borne, or payable or
to be paid or borne, by the individual’s spouse.

(2) Where a person on whom, by reason of the receipt of a capital
sum, a charge is to be, or would otherwise be, made under section
757 dies or, being a body corporate, commences to be wound up—

(a) no sums shall be charged under that section on that person
for any chargeable period subsequent to that in which the
death takes place or the winding up commences, and

(b) the amount to be charged for the chargeable period in which
the death occurs or the winding up commences shall be
increased by the total amounts which but for the death
or winding up would have been charged for subsequent
chargeable periods.

(3) (a) In the case of a death, the personal representatives may,
by notice in writing served on the inspector not later than
21 days after notice has been served on them of the
charge to be made by virtue of this section, require that
the tax payable out of the estate of the deceased by
reason of the increase provided for by this section shall
be reduced so as not to exceed the amount determined
in accordance with paragraph (b).
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amount of tax which would have been payable by the
deceased or out of his or her estate by reason of the oper-
ation of section 757 in relation to the capital sum if,
instead of the amount to be charged for the year in which
the death occurs being increased by the whole amount of
the sums charged for subsequent years, the several
amounts to be charged for the years beginning with that
in which the capital sum was received and ending with
that in which the death occurred had each been increased
by that whole amount divided by the number of those
years.

(4) (a) In this subsection, ‘‘the relevant period’’ has the same
meaning as in Part 43.

(b) Where, under Chapter 4 of Part 9 as modified by Part 43,
charges under section 757 are to be made on 2 or more
persons as being the persons for the time being carrying
on a trade, and the relevant period comes to an end, sub-
section (2) shall apply in relation to the ending of the
relevant period as it applies where a body corporate com-
mences to be wound up.

(c) Where paragraph (b) applies—

(i) the additional sums which under subsection (2) are to
be charged for the year in which the relevant period
ends shall be aggregated and apportioned among the
members of the partnership immediately before the
ending of the relevant period according to their
respective interests in the partnership profits at that
time and each partner (or, if that partner is dead, his
or her personal representatives) charged for his or
her proportion, and

(ii) each partner (or, if that partner is dead, his or her
personal representatives) shall have the same right
to require a reduction of the total tax payable by him
or her or out of his or her estate by reason of the
increase provided for by this section as would have
been exercisable by the personal representatives
under subsection (3) in the case of a death, and that
subsection shall apply accordingly but as if the refer-
ence to the amount of tax which would have been
payable by the deceased or out of his or her estate
in the event mentioned in that subsection were a ref-
erence to the amount of tax which would in that
event have been paid or borne by the partner in
question or out of his or her estate.

761.—(1) An allowance or charge under this Chapter shall be
made to or on a person in taxing the person’s trade if—

(a) the person is carrying on a trade the profits or gains of which
are, or, if there were any, would be, chargeable to tax
under Case I of Schedule D for the chargeable period for
which the allowance or charge is made, and

(b) at any time in the chargeable period or its basis period the
patent rights in question, or other rights out of which they
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were granted, were or were to be used for the purposes
of that trade;

but nothing in this subsection shall affect the preceding provisions of
this Chapter allowing a deduction as expenses in computing the pro-
fits or gains of a trade or requiring a charge to be made under Case
IV of Schedule D.

(2) Except where provided for in subsection (1), an allowance
under this Chapter shall be made by means of discharge or repay-
ment of tax and shall be available against income from patents, and
a charge under this Chapter shall be made under Case IV of Sched-
ule D.

762.—(1) Subject to subsection (2), Chapter 4 of Part 9 shall apply
as if this Chapter were contained in that Part, and any reference in
the Tax Acts to any capital allowance to be given by means of dis-
charge or repayment of tax and to be available or available primarily
against a specified class of income shall include a reference to any
capital allowance given in accordance with section 761(2).

(2) In Chapter 4 of Part 9, as applied by virtue of subsection (1) to
patent rights—

(a) the reference in section 312(5)(a)(i) to the sum mentioned
in paragraph (b) shall in the case of patent rights be con-
strued as a reference to the amount of the capital expen-
diture on the acquisition of the patent rights remaining
unallowed, computed in accordance with section 756, and

(b) the reference in section 316(1) to any expenditure or sum in
the case of which a deduction of tax is to be or may be
made under section 237 or 238 shall not include a sum in
the case of which such a deduction is to be or may be so
made by virtue of section 757.

CHAPTER 2

Scientific and certain other research

763.—(1) In this section—

‘‘designated area’’ means an area designated by order under section
2 of the Continental Shelf Act, 1968;

‘‘exploring for specified minerals’’ means searching in the State for
deposits of specified minerals or testing such deposits or winning
access to such deposits, and includes the systematic searching for
areas containing specified minerals and searching by drilling or other
means for specified minerals within those areas, but does not include
operations in the course of developing or working a mine;

‘‘licence’’ means—

(a) an exploration licence,

(b) a petroleum prospecting licence,

(c) a petroleum lease, or

(d) a reserved area licence, duly granted before the 11th day of
June, 1968, in respect of an area in the State, or on or
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both a designated area and an area in the State, and
which was or may be so granted subject to such licensing
terms as were presented to each House of the Oireachtas,
and includes any such licence the terms of which have
been duly amended or varied from time to time;

‘‘licensed area’’ means an area in respect of which a licence is in
force;

‘‘mine’’ means an underground excavation for the purpose of getting
specified minerals;

‘‘petroleum’’ includes—

(a) any mineral oil or relative hydrocarbon and natural gas and
other liquid or gaseous hydrocarbons and their deriva-
tives or constituent substances existing in its natural con-
dition in strata (including, without limitation, distillate,
condensate, casinghead gasoline and such other sub-
stances as are ordinarily produced from oil and gas wells),
and

(b) any other mineral substance contained in oil or natural gas
brought to the surface with them in the normal process
of extraction, but does not include coal and bituminous
shales and other stratified deposits from which oil can be
extracted by distillation,

won or capable of being won under the authority of a licence;

‘‘petroleum exploration activities’’ means activities of a person car-
ried on by the person or on behalf of the person in searching for
deposits in a licensed area, in testing or appraising such deposits or
in winning access to such deposits for the purposes of such searching,
testing and appraising, where such activities are carried on under a
licence (other than a petroleum lease) authorising the activities and
held by the person or, if the person is a company, held by the com-
pany or a company associated with it;

‘‘petroleum extraction activities’’ means activities of a person carried
on by the person or on behalf of the person under a petroleum lease
authorising the activities and held by the person or, if the person is
a company, held by the company or a company associated with it
in—

(a) winning petroleum from a relevant field, including searching
in that field for, and winning access to, such petroleum,

(b) transporting as far as dry land petroleum so won from a
place not on dry land, or

(c) effecting the initial treatment and storage of petroleum so
won from the relevant field;

‘‘relevant field’’ means an area in respect of which a licence, being a
petroleum lease, is in force;

‘‘specified minerals’’ means the following minerals occurring in non-
bedded deposits of such minerals, that is, barytes, felspar, serpentin-
ous marble, quartz rock, soapstone, ores of copper, ores of gold, ores
of iron, ores of lead, ores of manganese, ores of molybdenum, ores
of silver, ores of sulphur and ores of zinc.
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(2) In sections 764 and 765—

‘‘asset’’ includes part of an asset;

‘‘expenditure on scientific research’’ does not include any expendi-
ture incurred in the acquisition of rights in or arising out of scientific
research;

‘‘scientific research’’ means, subject to subsections (3) and (4), any
activities in the fields of natural or applied science for the extension
of knowledge.

(3) For the purposes of the definition of ‘‘scientific research’’, that
definition shall, subject to subsection (4), be construed as including
and be deemed always to have included a provision excluding from
that definition the following activities—

(a) exploring for specified minerals,

(b) petroleum exploration activities, and

(c) petroleum extraction activities.

(4) As respects activities carried on before the 29th day of January,
1992, subsection (3) shall not apply for the purpose of computing any
charge to income tax or corporation tax on a person who has before
the 3rd day of December, 1991, made a claim in respect of expendi-
ture incurred in exploring for specified minerals or in respect of pet-
roleum exploration activities or in respect of petroleum extraction
activities.

(5) For the purposes of sections 764 and 765, expenditure shall not
be regarded as incurred by a person in so far as it is or is to be met
directly or indirectly out of moneys provided by the Oireachtas or
by any person other than the first-mentioned person.

(6) The same expenditure shall not be taken into account for any
of the purposes of section 764 or 765 in relation to more than one
trade.

764.—(1) Where a person carrying on a trade either—

(a) incurs non-capital expenditure on scientific research relating
to the trade, or

(b) pays any sum to—

(i) a body carrying on scientific research and approved
for the purposes of this section by the Minister for
Finance, or

(ii) an Irish university,

in order that such body or university may undertake
scientific research,

then, the expenditure so incurred or the sum so paid shall be
deducted as an expense in computing the profits or gains of the trade.

(2) Where a person carrying on a trade—
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any sum to a body or university referred to in subsection
(1)(b) in order that the body or university may undertake
scientific research, and

(b) the expenditure so incurred or the sum so paid is not
deductible as an expense under subsection (1) because
the scientific research is not related to any trade being
carried on by the person,

then, the expenditure so incurred or the sum so paid shall be
deducted as an expense in computing the profits or gains of the per-
son’s trade.

765.—(1) Where a person—

(a) incurs capital expenditure on scientific research,

(b) (i) is then carrying on a trade to which such expenditure
relates, or

(ii) subsequently sets up and commences a trade which is
related to such research,

(c) applies to the inspector for an allowance under this subsec-
tion in respect of such expenditure, and

(d) so applies—

(i) in the case where the expenditure was incurred while
carrying on the trade, within 24 months after the end
of the chargeable period in which it was incurred, or

(ii) in the case where the expenditure was incurred before
the setting up and commencement of the trade,
within 24 months after the end of the chargeable per-
iod in which the trade was set up and commenced,

then, subject to this section, there shall be made in taxing the trade
for the chargeable period mentioned in whichever of subparagraphs
(i) and (ii) of paragraph (d) is applicable an allowance equal to the
amount of the expenditure.

(2) Where a person carrying on a trade incurs capital expenditure
on scientific research in respect of which an allowance may not be
made under subsection (1) because the scientific research is not
related to any trade being carried on by that person, there shall be
made in taxing that person’s trade for the chargeable period in which
the expenditure was incurred an allowance equal to the amount of
the expenditure.

(3) Where an asset representing capital expenditure on scientific
research ceases at any time from any cause whatever to be used for
such research, relating to the trade carried on by the person who
incurred the expenditure, then—

(a) an amount equal to the allowance made under this section
in respect of that expenditure, or, if the value of the asset
immediately before the cessation is less than that allow-
ance, equal to that value, shall be treated as a trading
receipt of the trade accruing immediately before the cess-
ation, and
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(b) in the application of section 284 to an allowance made in
respect of the asset for any chargeable period after that
in which the cessation takes place, the actual cost of the
asset shall be treated as being reduced by the amount of
the allowance effectively made.

(4) Where an allowance under this section is made to a person for
any chargeable period in respect of expenditure represented wholly
or partly by assets, no allowance in respect of those assets shall be
made to that person under section 85 or 284 for that chargeable
period.

(5) Section 304(4) shall apply in relation to an allowance under
subsection (1) or (2) as it applies in relation to allowances to be made
under Part 9.

766.—(1) (a) In this section—

‘‘appropriate inspector’’ has the same meaning as in
section 950;

‘‘base period’’ means the period of 12 months ending
immediately before the commencement of the first
relevant period;

‘‘expenditure on research and development’’ means
non-capital expenditure incurred by a company,
being—

(i) an amount equal to 115 per cent of the aggregate
of the amounts of—

(I) such part of the emoluments paid by the
company to employees of the company
engaged in the carrying out of research and
development activities related to the com-
pany’s trade as is laid out for the purposes
of those activities, and

(II) expenditure incurred by the company on
materials or goods used solely by the com-
pany in the carrying out of research and
development activities related to the com-
pany’s trade,

but where expenditure referred to in clauses (I)
and (II) is incurred by a company (in this defini-
tion referred to as ‘‘the first-mentioned
company’’) which is a member of a group on
behalf of another company which is a member
of the group, the other company shall be treated
for the purposes of the Corporation Tax Acts as
having incurred the expenditure and the first-
mentioned company shall be treated for those
purposes as not having incurred the expendi-
ture, and

(ii) a sum paid to another person, not being a person
connected with the company, in order that such
person may carry out research and development
activities related to the company’s trade;
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ment’’ means the aggregate of the amounts of expen-
diture on research and development incurred in the
base period by qualified companies which through-
out that period are members of the group;

‘‘group expenditure on research and development’’,
in relation to a relevant period, means the aggregate
of the amounts of expenditure on research and
development—

(i) incurred, or treated as incurred, in the relevant
period by qualified companies which throughout
the relevant period are members of the group,
and

(ii) certified as having been incurred by those com-
panies in certificates given to the companies by
persons who are auditors of the companies
appointed under section 160 of the Companies
Act, 1963, or under the law of any territory
where any such company is duly incorporated
and which corresponds to that section;

‘‘qualified company’’, in relation to a relevant per-
iod, means a company which—

(i) throughout the relevant period carries on a trade
which consists wholly or mainly of the manufac-
ture of goods in the State, but trading oper-
ations of a company shall not be treated for the
purposes of this section as the manufacture of
goods in the State by virtue of any section of the
Tax Acts other than section 443,

(ii) holds a certificate given to it by Forbairt which
certifies that in the opinion of Forbairt the
research and development activities which are
proposed to be carried on by or on behalf of
the company have the potential to achieve the
purposes set out in paragraph (iii) of the defini-
tion of ‘‘research and development activities’’,

(iii) notifies the appropriate inspector before the
commencement of the research and develop-
ment activities of its intention to carry out such
activities or to have such activities carried out
on its behalf,

(iv) maintains a record of expenditure incurred in the
carrying on by it or on its behalf of research and
development activities in accordance with a sys-
tem approved by Forbairt of recording such
expenditure, and

(v) does not, at any time during the period commen-
cing on the 10th day of May, 1995, and ending
3 years after the commencement of the first rel-
evant period, raise any amount through the
issue of eligible shares within the meaning of
section 488;
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‘‘qualifying expenditure on research and develop-
ment attributable to a qualified company’’, in
relation to a relevant period, means so much of the
amount of qualifying group expenditure on research
and development in the relevant period as bears to
that amount the same proportion as the amount of
expenditure on research and development incurred
by the company in the relevant period bears to the
group expenditure on research and development in
the relevant period;

‘‘qualifying group expenditure on research and
development’’, in relation to a relevant period,
means an amount determined by the formula—

E − (D + £25,000)

where—

E is the amount of group expenditure on research
and development in the relevant period, and

D is—

(i) where the relevant period commences
before the 1st day of June, 1996, the
greater of—

(I) the amount of group base expendi-
ture on research and develop-
ment, and

(II) the amount of group expenditure
on research and development in
any relevant period preceding that
relevant period,

and

(ii) where the relevant period commences
on or after the 1st day of June, 1996,
the amount of group base expenditure
on research and development,

but—

(A) the qualifying group expenditure on research
and development in relation to a relevant period
shall not in any case exceed £150,000, and

(B) the aggregate of the amounts of qualifying
group expenditure on research and develop-
ment in all relevant periods shall not exceed the
aggregate of the amounts specified in certifi-
cates given by Forbairt to companies which are
members of the group;

‘‘relevant period’’ means—

(i) in the case of a company which is a member of a
group the end of the accounting periods of the
members of which coincide, the period of 12
months throughout which one or more members
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the end of the first accounting period of the
company which commences on or after the 1st
day of June, 1995,

(ii) in the case of a company which is a member of a
group the end of the accounting periods of
which do not coincide, the period specified in a
notice in writing made jointly by companies
which are members of the group and given to
the appropriate inspector within a period of 9
months after the end of the period so specified,
being a period of 12 months throughout which
one or more members of the group carries on a
trade and ending at the end of the first account-
ing period of a company which is a member of
the group which accounting period commences
on or after the 1st day of June, 1995, and

(iii) in any other case, the period of 12 months com-
mencing on the 1st day of June, 1995,

and each subsequent period of 12 months, commen-
cing immediately after the end of the preceding rel-
evant period, which falls wholly in the period of 3
years commencing at the beginning of the first rel-
evant period, but a period shall not be a relevant
period if it commences on or after the 1st day of
June, 1999;

‘‘research and development activities’’ means sys-
tematic, investigative or experimental activities
which—

(i) are carried on wholly or mainly in the State,

(ii) involve innovation or technical risk, and

(iii) are carried on for the purpose of—

(I) acquiring new knowledge with a view to that
knowledge having a specific commercial
application, or

(II) creating new or improved materials, prod-
ucts, devices, processes or services,

and other activities carried on wholly or mainly in
the State for a purpose directly related to the carry-
ing on of activities of the kind referred to in para-
graph (iii), but activities that are carried on by means
of—

(A) market research, market testing, market
development, sales promotion or consumer
surveys,

(B) quality control,

(C) the making of cosmetic modifications or stylistic
changes to products, processes or production
methods,
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(D) management studies or efficiency surveys, or

(E) research in social sciences, arts or humanities,

shall not be research and development activities.

(b) For the purposes of this section—

(i) 2 companies shall be deemed to be members of a
group if one company is an associated company
(within the meaning of section 432) of the other
company;

(ii) a company and all its associated companies shall
form a group; but a company which is not a
member of a group shall be treated as if it were
a member of a group which consists of that com-
pany, and accordingly references to group
expenditure on research and development,
group base expenditure and qualifying group
expenditure on research and development shall
be construed as if they were respectively refer-
ences to expenditure on research and develop-
ment, base expenditure and qualifying expendi-
ture on research and development;

(iii) systematic, investigative or experimental activi-
ties, or other activities, shall be regarded as car-
ried on wholly or mainly in the State only if not
less than 75 per cent of the total amount
expended in the course of such activities is
expended in the State;

(iv) as respects any relevant period commencing
before the 1st day of June, 1996, expenditure on
research and development shall not be regarded
as having been incurred by a company which is
a member of a group if any expenditure on
research and development incurred in a relevant
period or in the base period by a company which
is a member of the group has been or is to be
met directly or indirectly by the State or any
person other than a company which is a member
of the group;

(v) as respects any relevant period commencing on
or after the 1st day of June, 1996, expenditure
on research and development shall not be
regarded as having been incurred in a relevant
period by a company which is a member of a
group if—

(I) in the relevant period the aggregate of
amounts received by companies which are
members of the group, being amounts paid
directly or indirectly to the companies by
the State or a person, other than a company
which is a member of the group, to enable
the company to meet the cost of such
expenditure, exceeds £50,000, or

(II) it is expenditure—
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scheme administered by it, and

(B) which has been or is to be met to any
extent directly or indirectly by the
State or any person other than a com-
pany which is a member of the group.

(2) (a) In this subsection—

‘‘income from the sale of goods’’ has the same meaning
as in section 454;

‘‘a loss from the sale of goods’’ has the same meaning as
in section 455.

(b) On making a claim in that behalf, a qualified company
shall be entitled, in computing the trading income for an
accounting period of a trade carried on by it, to deduct
an amount equal to treble the qualifying expenditure on
research and development attributable to the qualified
company as is referable to the accounting period and,
subject to paragraph (c), the company shall be entitled to
such a deduction in addition to any deduction to which
the qualified company may otherwise be entitled in
respect of expenditure incurred on research and
development.

(c) Where the amount referred to in paragraph (b) exceeds
an amount which apart from this subsection would be the
income from the sale of goods of the trade so referred to
for the accounting period, then, the excess—

(i) shall not be deductible by virtue of paragraph (b), and

(ii) shall be treated as a loss incurred in that trade, which
is a loss from the sale of goods, for the purposes of
relief under—

(I) section 455 or 456, or

(II) to the extent that such relief does not exceed the
income from the sale of goods in the course of
that trade in the accounting period for which
that relief is given, section 396(1).

(3) For the purposes of subsection (2)—

(a) where a relevant period coincides with an accounting period
of a qualified company, the amount of qualifying expen-
diture on research and development attributable to the
qualified company which relates to the accounting period
of the company shall be the amount of that qualifying
expenditure attributable to the qualified company, and

(b) where the relevant period does not coincide with an
accounting period of the company—

(i) the qualifying expenditure on research and develop-
ment attributable to the qualified company shall be
apportioned to the accounting periods which fall
wholly or partly in the relevant period, and
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(ii) the amount so apportioned to an accounting period
shall be treated as the amount of qualifying expendi-
ture on research and development attributable to the
qualified company which relates to that accounting
period of the company.

(4) Where a company makes a claim under this section, the com-
pany shall be treated for the purpose of Part 16 as not being a quali-
fying company in respect of any amount raised, at any time during
the period commencing on the 10th day of May, 1995, and ending 3
years after the commencement of the first relevant period, by the
issue of eligible shares within the meaning of section 488.

767.—(1) In this section—

‘‘approved body’’ means—

(a) the College of Industrial Relations, Ranelagh, Dublin, or

(b) any of the following colleges established under the
Vocational Education Act, 1930—

(i) colleges forming part of the Dublin Institute of
Technology,

(ii) the Limerick College of Art, Commerce and Tech-
nology, or

(iii) regional technical colleges;

‘‘approved subject’’ means—

(a) industrial relations,

(b) marketing, or

(c) any other subject which is approved for the purposes of this
section by the Minister for Finance.

(2) Where a person carrying on a trade or profession—

(a) pays any sum to—

(i) an Irish university, or

(ii) an approved body,

for the purpose of enabling the university or the
approved body to undertake research in, or engage in the
teaching of, an approved subject, and

(b) the sum so paid is not income to which section 792 applies,

the sum so paid shall, if not otherwise so deductible, be deducted as
an expense in computing the profits or gains of the person’s trade or
profession.

CHAPTER 3

Know-how and certain training

768.—(1) In this section—

‘‘control’’ has the same meaning as in section 312;

‘‘know-how’’ means industrial information and techniques likely to
assist in the manufacture or processing of goods or materials, or in
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extractive operations;

references to a body of persons include references to a partnership.

(2) (a) For the purposes of this subsection, a person incurring
expenditure on know-how before the setting up and com-
mencement of the trade in which it is used shall be
treated as incurring it on that setting up and com-
mencement.

(b) Where a person incurs expenditure on know-how for use
in a trade carried on by the person or, having incurred
expenditure on know-how, sets up and commences a
trade in which it is used, there shall, subject to this
section, be allowed to be deducted as expenses, in com-
puting for the purposes of Case I of Schedule D the pro-
fits or gains of the trade, such part of the expenditure as
would but for this section not be allowed to be so
deducted.

(3) Where a person acquires a trade or part of a trade and,
together with the trade or the part of the trade, know-how used in
the trade or part of the trade, no amount shall be allowed to be
deducted under this section in respect of expenditure incurred on the
acquisition of the know-how.

(4) Subsection (2) shall not apply on any sale of know-how where
the buyer is a body of persons over whom the seller has control, or
the seller is a body of persons over whom the buyer has control, or
both the seller and the buyer are bodies of persons and some other
person has control over both of them.

769.—(1) Where, before the day of the setting up or commence-
ment of a trade consisting of the production for sale of manufactured
goods, a person who is about to carry on the trade incurs or has
incurred expenditure on the recruitment and training, with a view to
their employment in the trade, of persons all or a majority of whom
are Irish citizens, there shall be made to such person allowances in
respect of that expenditure during a writing-down period of 3 years
beginning on that day, and such allowances shall be made in taxing
the trade.

(2) For the purposes of this section—

(a) expenditure shall not include any expenditure incurred by a
person in respect of which no deduction would have been
allowable to the person, in computing the profits or gains
of the trade under the provisions of the Tax Acts applic-
able to Case I of Schedule D, if it had been incurred on
or after the day of the setting up or commencement of
the trade;

(b) expenditure shall not be regarded as having been incurred
by a person in so far as it has been or is to be met directly
or indirectly by the State or by any person other than the
first-mentioned person;

(c) the date on which any expenditure is incurred shall be taken
to be the date on which the sum in question becomes
payable.

1061

Relief for training
of local staff before
commencement of
trading.

[ITA67 s305;
CTA76 s21(1) and
Sch1 par51; FA93
s34(1)(c)]



[No. 39.] Taxes Consolidation Act, 1997. [1997.]
Pt.29 S.769

Interpretation and
supplemental
(Chapter 1).

[FA72 s13(1), (2)
and (4); FA74 s86
and Sch2 PtII]

1062

(3) Section 304(4) shall apply in relation to an allowance under
subsection (1) as it applies in relation to an allowance to be made
under Part 9.

(4) For the purposes of the Income Tax Acts, any claim by a per-
son for an allowance under this section shall be included in the
annual statement required to be delivered under those Acts of the
profits or gains of the person’s trade and shall be accompanied by a
certificate signed by the claimant (which shall be deemed to form
part of the claim) stating that the expenditure was incurred on the
recruitment and training, with a view to their employment in the
trade, of persons all or a majority of whom are Irish citizens and
giving such particulars as show that the allowance is to be made.

PART 30

Occupational Pension Schemes, Retirement Annuities,
Purchased Life Annuities and Certain Pensions

CHAPTER 1

Occupational pension schemes

770.—(1) In this Chapter, except where the context otherwise
requires—

‘‘administrator’’, in relation to a retirement benefits scheme, means
the person or persons having the management of the scheme, and
references to the administrator of a scheme shall be deemed to
include the person mentioned in section 772(2)(c);

‘‘approved scheme’’ means a retirement benefits scheme for the time
being approved by the Revenue Commissioners for the purposes of
this Chapter;

‘‘company’’ includes any body corporate or unincorporated body of
persons other than a partnership;

‘‘director’’, in relation to a company, includes—

(a) in the case of a company the affairs of which are managed
by a board of directors or similar body, a member of that
board or body,

(b) in the case of a company the affairs of which are managed
by a single director or similar person, that director or
person,

(c) in the case of a company the affairs of which are managed
by the members themselves, a member of that company,

and includes a person who is to be or has been a director;

‘‘employee’’—

(a) in relation to a company, includes an officer of the company,
any director of the company and any other person taking
part in the management of the affairs of the company,
and

(b) in relation to any employer, includes a person who is to be
or has been an employee,
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accordingly;

‘‘exempt approved scheme’’ has the meaning assigned to it by section
774;

‘‘final remuneration’’ means the average annual remuneration of the
last 3 years’ service;

‘‘pension’’ includes annuity;

‘‘relevant benefits’’ means any pension, lump sum, gratuity or other
like benefit—

(a) given or to be given on retirement or on death or in antici-
pation of retirement or, in connection with past service,
after retirement or death, or

(b) to be given on or in anticipation of or in connection with
any change in the nature of the service of the employee
in question,

but does not include any benefit which is to be afforded solely by
reason of the death or disability of a person resulting from an acci-
dent arising out of or in the course of his or her office or employment
and for no other reason;

‘‘service’’ means service as an employee of the employer in question
and other expressions, including ‘‘retirement’’, shall be construed
accordingly;

‘‘statutory scheme’’ means a retirement benefits scheme established
by or under any enactment.

(2) Any reference in this Chapter to the provision of relevant
benefits, or of a pension, for employees of an employer includes a
reference to the provision of those benefits or that pension by means
of a contract between the administrator or the employer and a third
person.

(3) Schedule 23 shall apply for the purposes of supplementing this
Chapter and shall be construed as one with this Chapter.

771.—(1) In this Chapter, ‘‘retirement benefits scheme’’ means,
subject to this section, a scheme for the provision of benefits con-
sisting of or including relevant benefits, but does not include any
scheme under the Social Welfare (Consolidation) Act, 1993, provid-
ing such benefits.

(2) References in this Chapter to a scheme include references to
a deed, agreement, series of agreements or other arrangements pro-
viding for relevant benefits, notwithstanding that it relates or they
relate only to—

(a) a small number of employees or to a single employee, or

(b) the payment of a pension starting immediately on the mak-
ing of the arrangements.

(3) The Revenue Commissioners may if they think fit treat a
retirement benefits scheme relating to employees of 2 or more differ-
ent classes or descriptions as being for the purposes of this Chapter

1063

Meaning of
‘‘retirement benefits
scheme’’.

[FA72 s14]



[No. 39.] Taxes Consolidation Act, 1997. [1997.]
Pt.30 S.771

Conditions for
approval of schemes
and discretionary
approval.

[FA72 s15(1) to (7);
FA74 s64(1); FA92
s6(a); FA96 s131(2)
and Sch5 PtII;
FA97 s146(1) and
Sch9 PtI par5(1)]

1064

2 or more separate retirement benefits schemes relating respectively
to such one or more of those classes or descriptions of those
employees as the Revenue Commissioners think fit.

(4) For the purposes of this Chapter—

(a) employees may be regarded as belonging to different classes
or descriptions if they are employed by different
employers, and

(b) a particular class or description of employee may consist of
a single employee or any number of employees.

772.—(1) Subject to this section, the Revenue Commissioners shall
approve any retirement benefits scheme for the purposes of this
Chapter if it satisfies all of the prescribed conditions, namely—

(a) the conditions set out in subsection (2), and

(b) the conditions as respects benefits set out in subsection (3).

(2) The conditions referred to in subsection (1)(a) are—

(a) that the scheme is bona fide established for the sole purpose
of providing relevant benefits in respect of service as an
employee, being benefits payable to, or to the widow or
widower, children or dependants or personal representa-
tives of, the employee;

(b) that the scheme is recognised by the employer and
employees to whom it relates, and that every employee
who is or has a right to be a member of the scheme has
been given written particulars of all essential features of
the scheme which concern the employee;

(c) that there is a person resident in the State who will be
responsible for the discharge of all duties imposed on the
administrator of the scheme under this Chapter;

(d) that the employer is a contributor to the scheme;

(e) that the scheme is established in connection with some trade
or undertaking carried on in the State by a person resi-
dent in the State;

(f) that no amount can be paid, whether during the subsistence
of the scheme or later, by means of repayment of an
employee’s contributions under the scheme.

(3) The conditions as respects benefits referred to in subsection
(1)(b) are—

(a) that any benefit for an employee is a pension on retirement
at a specified age not earlier than 60 years and not later
than 70 years, or on earlier retirement through incapacity,
which does not exceed one-sixtieth of the employee’s
final remuneration for each year of service up to a
maximum of 40 years;

(b) that any pension for any widow or widower of an employee
who dies before retirement shall be a pension payable on
the employee’s death of an amount that does not exceed
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with the condition in paragraph (a), could have been pro-
vided for the employee on retirement on attaining the
specified age, if the employee had continued to serve
until the employee attained that age at an annual rate of
remuneration equal to the employee’s final
remuneration;

(c) that any lump sums provided for any widow or widower,
children, dependants or personal representatives of an
employee who dies before retirement shall not exceed in
the aggregate 4 times the employee’s final remuneration;

(d) that any benefit for any widow or widower of an employee
payable on the employee’s death after retirement is a
pension such that the amount payable to the widow or
widower does not exceed two-thirds of any pension or
pensions payable to the employee;

(e) that any pensions for the children or dependants of an
employee who dies before retirement or on the
employee’s death after retirement shall not exceed in the
aggregate one-half of the pension specified in paragraph
(b) or (d), as the case may be;

(f) that no pension is capable in whole or in part of surrender,
commutation or assignment, except in so far as the
scheme allows an employee on retirement to obtain by
commutation of the employee’s pension a lump sum or
sums not exceeding in all three-eightieths of the
employee’s final remuneration for each year of service up
to a maximum of 40 years;

(g) that no other benefits are payable under the scheme.

(4) (a) The Revenue Commissioners may if they think fit having
regard to the facts of a particular case and subject to such
conditions, if any, as they think proper to attach to the
approval, approve a retirement benefits scheme for the
purposes of this Chapter, notwithstanding that it does not
satisfy one or more of the prescribed conditions.

(b) The Revenue Commissioners may in particular approve
by virtue of this subsection a scheme which—

(i) exceeds the limits imposed by the prescribed con-
ditions as respects benefits for less than 40 years’
service,

(ii) allows benefits to be payable on retirement within 10
years of the specified age or on earlier incapacity,

(iii) provides for the return in certain contingencies of
employees’ contributions and payment of interest (if
any) on the contributions, or

(iv) relates to a trade or undertaking carried on only
partly in the State and by a person not resident in
the State.

(5) Where in the opinion of the Revenue Commissioners the facts
concerning any scheme or its administration cease to warrant the
continuance of their approval of the scheme, they may at any time,
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by notice in writing to the administrator, withdraw their approval on
such grounds, and from such date, as may be specified in the notice.

(6) Where an alteration has been made in a retirement benefits
scheme, no approval given as regards the scheme before the alter-
ation shall apply after the date of the alteration unless the alteration
has been approved by the Revenue Commissioners.

(7) For the purpose of determining whether a retirement benefits
scheme, in so far as it relates to a particular class or description of
employees, satisfies or continues to satisfy the prescribed conditions,
that scheme shall be considered in conjunction with any other retire-
ment benefits scheme or schemes relating to employees of that class
or description, and, if those conditions are satisfied in the case of
both or all of those schemes taken together, they shall be taken to
be satisfied in the case of each of them but otherwise those con-
ditions shall be taken to be satisfied in the case of none of them.

773.—(1) The Revenue Commissioners may, if they think fit and
subject to any undertakings and conditions that they think proper to
attach to the approval, approve for the purposes of this Chapter a
scheme of superannuation provided for under an agreement for the
provision of services under section 58 of the Health Act, 1970 (in
this section referred to as a ‘‘relevant scheme’’) as if it were a retire-
ment benefits scheme within the meaning of this Chapter and not-
withstanding that it does not satisfy one or more of the conditions
set out in subsections (2) and (3) of section 772.

(2) As respects a relevant scheme approved under this section,
this Chapter and Schedule 23 shall apply subject to any necessary
modifications and in particular as if in this Chapter and in that
Schedule—

(a) ‘‘employee’’ included a registered medical practitioner pro-
viding services under an agreement for the provision of
services under section 58 of the Health Act, 1970 (in this
section referred to as an ‘‘agreement’’),

(b) ‘‘service’’ included services by a registered medical prac-
titioner under an agreement and an ‘‘office or employ-
ment’’ included the provision of such services, and

(c) a reference to Schedule E were a reference to Case II of
Schedule D except in section 779.

(3) Chapter 2 of this Part shall apply as if a member of a relevant
scheme were the holder of a pensionable office or employment and
such member’s income assessable to tax under Case II of Schedule
D arising from an agreement were remuneration from such an office
or employment.

774.—(1) This section shall apply as respects—

(a) any approved scheme shown to the satisfaction of the Rev-
enue Commissioners to be established under irrevocable
trusts, or

(b) any other approved scheme as respects which the Revenue
Commissioners, having regard to any special circum-
stances, direct that this section shall apply,
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(b) is in this Chapter referred to as an ‘‘exempt approved scheme’’.

(2) This section shall apply only as respects income arising or con-
tributions paid at a time when a scheme is an exempt approved
scheme.

(3) Exemption from income tax shall, on a claim being made in
that behalf, be allowed in respect of income derived from invest-
ments or deposits of a scheme if, or to such extent as the Revenue
Commissioners are satisfied that, it is income from investments or
deposits held for the purposes of the scheme.

(4) (a) In this subsection, ‘‘financial futures’’ and ‘‘traded
options’’ mean respectively financial futures and traded
options for the time being dealt in or quoted on any
futures exchange or any stock exchange, whether or not
that exchange is situated in the State.

(b) For the purposes of subsection (3), a contract entered into
in the course of dealing in financial futures or traded
options shall be regarded as an investment.

(5) Exemption from income tax shall, on a claim being made in
that behalf, be allowed in respect of underwriting commissions if, or
to such extent as the Revenue Commissioners are satisfied that, the
underwriting commissions are applied for the purposes of the
scheme, and in respect of which the trustees of the scheme would
but for this subsection be chargeable to tax under Case IV of Sched-
ule D.

(6) (a) For the purposes of this section and section 775—

(i) a reference to a ‘‘chargeable period’’ shall be con-
strued as a reference to a ‘‘chargeable period or its
basis period’’ (within the meaning of section 321),
and

(ii) in relation to an employer whose chargeable period
is a year of assessment, ‘‘basis period’’ means the
period on the profits or gains of which income tax
for that year of assessment is to be finally computed
for the purposes of Case I or II of Schedule D in
respect of the trade, profession or vocation of the
employer.

(b) Any sum paid by an employer by means of contribution
under the scheme shall for the purposes of Case I or II
of Schedule D and of sections 83 and 707(4) be allowed
to be deducted as an expense, or expense of management,
incurred in the chargeable period in which the sum is paid
but no other sum shall for those purposes be allowed to
be deducted as an expense, or expense of management,
in respect of the making, or any provision for the making,
of any contributions under the scheme.

(c) The amount of an employer’s contributions which may be
deducted under paragraph (b) shall not exceed the
amount contributed by that employer under the scheme
in respect of employees in a trade or undertaking in
respect of the profits of which the employer is assessable
to income tax or corporation tax, as the case may be.
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(d) A sum not paid by means of an ordinary annual contri-
bution shall for the purposes of paragraph (b) be treated,
as the Revenue Commissioners may direct, either as an
expense incurred in the chargeable period in which the
sum is paid, or as an expense to be spread over such per-
iod of years as the Revenue Commissioners think proper.

(e) In the case of any employer for a chargeable period,
being—

(i) where the chargeable period is an accounting period
of a company, an accounting period ending on or
before the 21st day of April, 1997, and

(ii) where the chargeable period is a year of assessment,
any year of assessment the employer’s basis period
for which ends on or before that date,

this subsection shall apply subject to paragraph 26 of
Schedule 32.

(7) (a) Any ordinary annual contribution paid under the scheme
by an employee shall, in assessing income tax under
Schedule E, be allowed to be deducted as an expense
incurred in the year in which the contribution is paid.

(b) Any contribution, which is not an ordinary annual contri-
bution, paid or borne by an employee under the scheme
may, as the Revenue Commissioners think proper—

(i) be treated, as respects the year in which it is paid, as
an ordinary annual contribution paid in that year, or

(ii) be apportioned among such years as the Revenue
Commissioners direct, and the amount of the contri-
bution attributed thereby to any year shall be treated
as an ordinary annual contribution paid in that year.

(c) The aggregate amount of any contributions (whether ordi-
nary annual contributions or contributions treated as
ordinary annual contributions) allowed to be deducted in
any year shall not exceed 15 per cent of the remuneration
for that year of the office or employment in respect of
which the contributions are paid.

775.—(1) Where—

(a) after the 21st day of April, 1997, there is an actual payment
by an employer of a contribution under an exempt
approved scheme,

(b) apart from this section that payment would be allowed to be
deducted as an expense, or expense of management, of
the employer in relation to any chargeable period, and

(c) the total of previously allowed deductions exceeds the rel-
evant maximum,

then, the amount allowed to be so deducted in respect of the pay-
ment mentioned in paragraph (a) and of any other actual payments
of contributions under the scheme which, having been made after
the 21st day of April, 1997, are within paragraph (b) in relation to
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lesser of the excess and the amount which reduces the deduction to
nil.

(2) In relation to any such actual payment by an employer of a
contribution under an exempt approved scheme as would be allowed
to be deducted as mentioned in subsection (1) in relation to any
chargeable period—

(a) the reference in that subsection to the total of previously
allowed deductions is a reference to the aggregate of
every amount in respect of the making, or any provision
for the making, of that or any other contribution under
the scheme, which has been allowed to be deducted as an
expense, or expense of management, of that person in
relation to all previous chargeable periods, and

(b) the reference to the relevant maximum is a reference to the
amount which would have been that aggregate if the
restriction on deductions for sums other than actual pay-
ments imposed by virtue of section 774(6) had been
applied in relation to every previous chargeable period,

and for the purposes of this subsection an amount the deduction of
the whole or any part of which is to be taken into account as allowed
in relation to more than one chargeable period shall be treated as if
the amount allowed were a different amount in the case of each of
those periods.

(3) For the purposes of this section, any payment which is treated
under paragraph (d) of section 774(6) as spread over a period of
years shall be treated as actually paid at the time when it is treated
as paid in accordance with that paragraph.

776.—(1) This section shall apply to any statutory scheme estab-
lished under a public statute.

(2) (a) Any ordinary annual contribution paid under a scheme to
which this section applies by any officer or employee
shall, in assessing income tax under Schedule E, be
allowed to be deducted as an expense incurred in the year
in which the contribution is paid.

(b) Any contribution, which is not an ordinary annual contri-
bution, paid or borne by an officer or employee under a
scheme to which this section applies may, as the Revenue
Commissioners think proper—

(i) be treated, as respects the year in which it is paid, as
an ordinary annual contribution paid in that year, or

(ii) be apportioned among such years as the Revenue
Commissioners direct, and the amount of the contri-
bution attributed thereby to any year shall be treated
as an ordinary annual contribution paid in that year.

(c) The aggregate amount of any contributions (whether ordi-
nary annual contributions or contributions treated as
ordinary annual contributions) allowed to be deducted in
any year shall not exceed 15 per cent of the remuneration
for that year of the office or employment in respect of
which the contributions are paid.

1069

Certain statutory
schemes:
exemptions and
reliefs.

[FA72 s17(1) and
(2)]



[No. 39.] Taxes Consolidation Act, 1997. [1997.]
Pt.30
Charge to income
tax in respect of
certain relevant
benefits provided
for employees.

[FA72 s18(1)(a),
(2), (3), (4) and (5);
FA97 s146(1) and
Sch9 PtI par5(2)]

1070

777.—(1) Subject to this Chapter, where pursuant to a retirement
benefits scheme the employer in any year of assessment pays a sum
with a view to the provision of any relevant benefits for any
employee of that employer, then (whether or not the accrual of the
benefits is dependent on any contingency), the sum paid, if not other-
wise chargeable to income tax as income of the employee, shall be
deemed for the purposes of the Income Tax Acts to be income of
that employee for that year of assessment and assessable to income
tax under Schedule E.

(2) Subject to this Chapter, where—

(a) the circumstances in which any relevant benefits under a
retirement benefits scheme are to accrue are not such as
will render the benefits assessable to income tax as
emoluments of the employee in respect of whom the
benefits are paid, and

(b) the provision of those benefits is not, or is not fully, secured
by the payment of sums by the employer with a view to
the provision of those benefits,

then (whether or not the accrual of the benefits is dependent on any
contingency), an amount equal to the cost, estimated in accordance
with subsection (3), of securing the provision by a third person of the
benefits or, as the case may be, of the benefits in so far as not already
secured by the payment of sums mentioned in subsection (1) shall be
deemed for the purposes of the Income Tax Acts to be income of
the employee for the year or years of assessment specified in subsec-
tion (3) and assessable to income tax under Schedule E.

(3) The cost referred to in subsection (2) shall be estimated
either—

(a) as an annual sum payable in each year of assessment in
which the scheme in question is in force or the employee
is serving, up to and including the year of assessment in
which the benefits accrue or there ceases to be any possi-
bility of the accrual of the benefits, or

(b) as a single sum payable in the year of assessment in which
falls the date when the employee acquired the right to
the relevant benefits or the date when the employee
acquired the right to any increase in the relevant benefits,

as may be more appropriate in the circumstances of the case.

(4) Where the employer pays any sum mentioned in subsection (1)
in relation to more than one employee, the sum so paid shall for the
purpose of that subsection be apportioned among those employees
by reference to the separate sums which would have had to be paid
to secure the separate benefits to be provided for them respectively,
and the part of the sum apportioned to each of them shall be deemed
for that purpose to have been paid separately in relation to that one
of them.

(5) Any reference in this section to the provision for an employee
of relevant benefits shall include a reference to the provision of bene-
fits payable to the employee’s spouse, widow or widower, children,
dependants or personal representatives.
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shall apply where the retirement benefits scheme in question is—

(a) an approved scheme,

(b) a statutory scheme, or

(c) a scheme set up by a Government outside the State for the
benefit, or primarily for the benefit, of its employees.

(2) Neither subsection (1) nor subsection (2) of section 777 shall
apply for any year of assessment where apart from those subsections
the employee is under the Income Tax Acts either not assessable to
income tax in respect of the emoluments of his or her employment
or is so assessable in respect of those emoluments on the basis of the
amount received in the State.

(3) Where, in respect of the provision for an employee of any
relevant benefits, a sum has been deemed to be income of the
employee by virtue of subsection (1) or (2) of section 777, and sub-
sequently the employee proves to the satisfaction of the Revenue
Commissioners—

(a) that no payment in respect of or in substitution for the bene-
fits has been made, and

(b) that some event has occurred by reason of which no such
payment will be made,

and the employee makes application for relief under this subsection
within 6 years from the time when that event occurred, the Revenue
Commissioners shall give relief in respect of tax on that sum by
repayment or otherwise as may be appropriate, and, if the employee
satisfies the Revenue Commissioners in relation to some particular
part of the benefits but not the whole of the benefits, the Revenue
Commissioners may give such relief as may seem to them just and
reasonable.

779.—(1) Subject to subsection (2), pensions paid under any
scheme which is approved or is being considered for approval under
this Chapter shall be charged to income tax under Schedule E, and
Chapter 4 of Part 42 shall apply accordingly.

(2) In respect of any scheme which is approved or is being con-
sidered for approval under this Chapter, the Revenue Com-
missioners may direct that until such date as they may specify pen-
sions under the scheme shall be charged to tax as annual payments
under Case III of Schedule D, and tax shall be deductible under
section 237 or 238 accordingly.

780.—(1) In this section and in section 781, ‘‘employee’’, in relation
to a statutory scheme, includes an officer.

(2) Subject to this section, tax shall be charged under this section
on any repayment to an employee during his or her lifetime of any
contribution (including interest on contributions, if any) if the pay-
ment is made under—

(a) a scheme which is or has at any time been an exempt
approved scheme, or
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(b) a statutory scheme established under a public statute.

(3) This section shall not apply where the employee’s employment
was carried on outside the State.

(4) Subsection (2)(a) shall not apply in relation to a contribution
made after the scheme ceases to be an exempt approved scheme
unless it again becomes an exempt approved scheme.

(5) Where any payment is chargeable to tax under this section, the
administrator of the scheme shall be charged to income tax under
Case IV of Schedule D and, subject to subsection (7), the rate of the
tax shall be 25 per cent; but, in the case of any repayment under a
statutory scheme established under a public statute, the adminis-
trator of the scheme shall be entitled to deduct the tax chargeable in
respect of that repayment from the amount of that repayment.

(6) The tax shall be charged on the amount paid or, if the adminis-
trator is entitled under the rules of the relevant scheme or otherwise
to deduct the tax before payment, on the amount before deduction
of tax, and the amount so charged to tax shall not be treated as
income for any other purpose of the Income Tax Acts.

(7) (a) The Minister for Finance may by order from time to time
increase or decrease the rate of tax under subsection (5).

(b) Every order under paragraph (a) shall be laid before Dáil
Éireann as soon as may be after it is made and, if a resol-
ution annulling the order is passed by Dáil Éireann within
the next 21 days on which Dáil Éireann has sat after the
order is laid before it, the order shall be annulled accord-
ingly, but without prejudice to the validity of anything
previously done thereunder.

781.—(1) Where—

(a) a scheme which is or has at any time been an approved
scheme, or

(b) a statutory scheme established under a public statute,

contains a rule allowing in special circumstances a payment in com-
mutation of an employee’s entire pension, and any pension is com-
muted, whether wholly or not, under the rule, tax shall be charged
on the amount by which the sum receivable exceeds—

(i) the largest sum which would have been receivable in commu-
tation of any part of the pension if the scheme had con-
tained a rule providing that the aggregate value of the
relevant benefits payable to an employee on or after
retirement, excluding any pension which was not com-
mutable, should not exceed three-eightieths of the
employee’s final remuneration for each year of service up
to a maximum of 40 years, or

(ii) the largest sum which would have been receivable in com-
mutation of any part of the pension under any rule of the
scheme authorising the commutation of part (but not the
whole) of the pension, or which would have been so
receivable but for those circumstances,

whichever gives the lesser amount chargeable to tax.



[1997.] Taxes Consolidation Act, 1997. [No. 39.]
Pt.30 S.781(2) This section shall not apply where the employee’s employment

was carried on outside the State.

(3) Where any amount is chargeable to tax under this section, the
administrator of the scheme shall be charged to income tax under
Case IV of Schedule D on that amount and, subject to subsection (6)
of section 780 which shall apply as it applies to tax chargeable under
that section, the rate of tax shall be 10 per cent.

(4) In applying paragraph (i) or (ii) of subsection (1)—

(a) the same considerations shall be taken into account, includ-
ing the provisions of any other relevant scheme, as would
have been taken into account by the Revenue Com-
missioners in applying section 772, and

(b) where the scheme has ceased to be an approved scheme,
account shall only be taken of the rules of the scheme at
the date of the cesser.

782.—(1) Where any payment is made or becomes due to an
employer out of funds which are or have been held for the purposes
of a scheme which is or has at any time been an exempt approved
scheme, then—

(a) if the scheme relates to a trade or profession carried on by
the employer, the payment shall be treated for the pur-
poses of the Tax Acts as a receipt of that trade or pro-
fession receivable when the payment is due or on the last
day on which the trade or profession is carried on by the
employer, whichever is the earlier;

(b) if the scheme does not relate to such a trade or profession,
the employer shall be charged to tax on the amount of
the payment under Case IV of Schedule D, but only in
proportion to the extent that the payment represents con-
tributions by the employer under the scheme which were
allowable as deductions for tax purposes.

(2) This section shall not apply to a payment which was due before
the scheme became an exempt approved scheme.

(3) References in this section to any payment include references
to any transfer of assets or other transfer of money’s worth.

CHAPTER 2

Retirement annuities

783.—(1) (a) In this section—

‘‘director’’ means—

(i) in relation to a body corporate the affairs of
which are managed by a board of directors or
similar body, a member of that board or body,

(ii) in relation to a body corporate the affairs of
which are managed by a single director or simi-
lar person, that director or person,
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(iii) in relation to a body corporate the affairs of
which are managed by the members themselves,
a member of the body corporate,

and includes any person who is or has been a
director;

‘‘employee’’, in relation to a body corporate,
includes any person taking part in the management
of the affairs of the body corporate who is not a
director, and includes a person who is or has been
an employee;

‘‘investment company’’ means a company the
income of which consists mainly of investment
income;

‘‘investment income’’, in relation to a company,
means income which, if the company were an indi-
vidual, would not be earned income;

‘‘proprietary director’’ means a director of a com-
pany who is either the beneficial owner of, or able,
either directly or through the medium of other com-
panies or by any other indirect means, to control,
more than 15 per cent of the ordinary share capital
of the company;

‘‘proprietary employee’’, in relation to a company,
means an employee who is the beneficial owner of,
or able, either directly or through the medium of
other companies or by any other indirect means, to
control, more than 15 per cent of the ordinary share
capital of the company;

‘‘sponsored superannuation scheme’’ means a
scheme or arrangement relating to service in particu-
lar offices or employments and having for its object
or one of its objects the making of provision in
respect of persons serving in those offices or employ-
ments against—

(i) future retirement or partial retirement,

(ii) future termination of service through death or
disability, or

(iii) similar matters,

being a scheme or arrangement under which any part
of the cost of the provision so made is or has been
borne otherwise than by those persons by reason of
their service (whether it is the cost or part of the cost
of the benefits provided, or of paying premiums or
other sums in order to provide those benefits, or of
administering or instituting the scheme or
arrangement).

(b) For the purposes of the definitions of ‘‘proprietary
director’’ and ‘‘proprietary employee’’, ordinary
share capital which is owned or controlled as is
specified in those definitions by a person, being a
spouse or an infant child of a director or employee,
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son or persons, being or including any such person
or such director or employee, shall be deemed to be
owned or controlled by such director or employee
and not by any other person.

(c) For the purposes of the definition of ‘‘sponsored
superannuation scheme’’, a person shall be treated
as bearing by reason of his or her service the cost of
any payment made or agreed to be made in respect
of his or her service if that payment or the agree-
ment to make it is treated under the Income Tax
Acts as increasing the person’s income or would be
so treated if he or she were chargeable to tax under
Schedule E in respect of his or her emoluments from
that service.

(2) (a) For the purposes of this Chapter, an office or employment
shall be a pensionable office or employment only if ser-
vice in it is service to which a sponsored superannuation
scheme relates (not being a scheme under which the
benefits provided in respect of that service are limited to
a lump sum payable on the termination of the service
through death before the age of 70 years or some lower
age or disability before the age of 70 years or some lower
age); but references to a pensionable office or employ-
ment apply whether or not the duties are performed
wholly or partly in the State or the holder is chargeable
to tax in respect of the office or employment.

(b) For the purposes of paragraph (a), service in an office or
employment shall not be treated as service to which a
sponsored superannuation scheme relates by reason only
of the fact that the holder of the office or employment
might (though he or she does not) participate in the
scheme by exercising or refraining from exercising an
option open to him or her by virtue of that service.

(3) For the purposes of this Chapter but subject to subsection (4),
‘‘relevant earnings’’, in relation to an individual, means any income
of the individual chargeable to tax for the year of assessment in ques-
tion, being either—

(a) income arising in respect of remuneration from an office or
employment of profit held by the individual, other than
a pensionable office or employment,

(b) income from any property which is attached to or forms part
of the emoluments of any such office or employment of
profit held by the individual, or

(c) income which is chargeable under Schedule D and is
immediately derived by the individual from the carrying
on or exercise by the individual of his or her trade or
profession either as an individual or, in the case of a part-
nership, as a partner personally acting in the partnership;

but does not include any remuneration from an investment company
of which the individual is a proprietary director or a proprietary
employee.

(4) For the purposes of this Chapter, the relevant earnings of an
individual shall not be treated as the relevant earnings of his or her
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spouse, notwithstanding that the individual’s income chargeable to
tax is treated as his or her spouse’s income.

(5) The Revenue Commissioners may make regulations prescrib-
ing the procedure to be adopted in giving effect to this Chapter in
so far as such procedure is not otherwise provided for and, without
prejudice to the generality of the foregoing, may by such
regulations—

(a) prescribe the manner and form in which claims for relief
from or repayment of tax are to be made,

(b) prescribe the time limit for the making of any such claim,

(c) require the trustees or other persons having the manage-
ment of an approved trust scheme to deliver from time
to time such information and particulars as the Revenue
Commissioners may reasonably require for the purposes
of this Chapter, and

(d) apply for purposes of this Chapter or of the regulations any
provision of the Income Tax Acts (with or without
modifications).

(6) Where any person, for the purpose of obtaining for that person
or for any other person any relief from or repayment of tax under
this Chapter, knowingly makes any false statement or false represen-
tation, that person shall be liable to a penalty of £500.

784.—(1) Where an individual—

(a) is (or but for an insufficiency of profits or gains would be)
chargeable to tax in respect of relevant earnings from any
trade, profession, office or employment carried on or
held by him or her, and

(b) pays a premium or other consideration under an annuity
contract for the time being approved by the Revenue
Commissioners as being a contract by which the main
benefit secured is a life annuity for the individual in his
or her old age or under a contract for the time being
approved under section 785 (in this Chapter referred to
as a ‘‘qualifying premium’’),

relief from income tax may be given in respect of the qualifying pre-
mium under section 787.

(2) (a) Subject to subsection (3), the Revenue Commissioners
shall not approve a contract unless it appears to them to
satisfy the following conditions—

(i) that it is made by the individual with a person lawfully
carrying on in the State the business of granting
annuities on human life,

(ii) that it includes provision securing that no annuity
payable under it shall be capable in whole or in part
of surrender, commutation or assignment, and

(iii) that it does not—
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the life of the individual of any sum except sums
payable by means of annuity to the individual,

(II) provide for the annuity payable to the individual
to commence before the individual attains the
age of 60 years or after he or she attains the age
of 70 years,

(III) provide for the payment by that person of any
other sums except sums payable by means of
annuity to the individual’s widow or widower
and any sums which, in the event of no annuity
becoming payable either to the individual or to
a widow or widower, are payable to the individ-
ual’s personal representatives by means of
return of premiums, reasonable interest on pre-
miums or bonuses out of profits,

(IV) provide for the annuity, if any, payable to a
widow or widower of the individual to be of a
greater annual amount than that paid or payable
to the individual, or

(V) provide for the payment of any annuity otherwise
than for the life of the annuitant.

(b) Notwithstanding paragraph (a), the contract may provide
for the payment to the individual, at the time the annuity
commences to be payable, of a lump sum by means of
commutation of part of the annuity not exceeding 25 per
cent of the value of the annuity if the individual elects, at
or before the time when the annuity first becomes pay-
able to him or her, to be paid the lump sum.

(3) The Revenue Commissioners may, if they think fit and subject
to any conditions they think proper to impose, approve a contract
otherwise satisfying the conditions referred to in subsection (2), not-
withstanding that the contract provides for one or more of the fol-
lowing matters—

(a) the payment after the individual’s death of an annuity to a
dependant, not being the widow or widower of the
individual;

(b) the payment to the individual of an annuity commencing
before he or she attains the age of 60 years, where the
annuity is payable on the individual becoming perma-
nently incapable through infirmity of mind or body of
carrying on his or her own occupation or any occupation
of a similar nature for which he or she is trained or fitted;

(c) where the individual’s occupation is one in which persons
customarily retire before attaining the age of 60 years,
the annuity to commence before the individual attains
that age (but not before he or she attains the age of 50
years);

(d) where the individual’s occupation is one in which persons
customarily retire after attaining the age of 70 years, the
annuity to commence after the individual attains that age
(but not after he or she attains the age of 80 years);
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(e) the annuity payable to any person to continue for a term
certain (not exceeding 10 years) notwithstanding his or
her death within that term, or the annuity payable to any
person to terminate, or be suspended, on marriage (or
remarriage) or in other circumstances;

(f) in the case of an annuity which is to continue for a term
certain, the annuity to be assignable by will and, in the
event of any person dying entitled to the annuity, the
annuity to be assignable by his or her personal represen-
tatives in the distribution of the estate so as to give effect
to a testamentary disposition, or to the rights of those
entitled on intestacy or to an appropriation of the annuity
to a legacy or to a share or interest in the estate.

(4) Subsections (1) to (3) shall apply in relation to a contribution
under a trust scheme or part of a trust scheme approved by the Rev-
enue Commissioners as they apply in relation to a premium under
an annuity contract so approved, with the modification that for the
condition in subsection (2)(a)(i) there shall be substituted a condition
that the scheme (or the part of the scheme)—

(a) is established under the law of and administered in the State,

(b) is established for the benefit of individuals engaged in or
connected with a particular occupation (or one or other
of a group of occupations) and for the purpose of provid-
ing retirement annuities for those individuals with or
without subsidiary benefits for their families or depend-
ants, and

(c) is so established under irrevocable trusts by a body of per-
sons comprising or representing the majority of the indi-
viduals so engaged in the State,

and with the necessary modifications of other references to the con-
tract or the person with whom it is made, and exemption from
income tax shall be allowed in respect of income derived from invest-
ments or deposits of any fund maintained for the purpose referred
to in paragraph (b) under a scheme or part of a scheme for the time
being approved under this subsection.

(5) The Revenue Commissioners may at any time, by notice in
writing given to the persons by and to whom premiums are payable
under any contract for the time being approved under this section or
to the trustees or other persons having the management of any trust
scheme so approved, withdraw that approval on such grounds and
from such date (including a date before the date of the notice) as
may be specified in the notice and, where any approval is so with-
drawn, there shall be made such assessments as may be appropriate
for the purpose of withdrawing any reliefs given under this Chapter
consequent on the approval.

(6) Nothing in sections 4 and 6 of the Policies of Assurance Act,
1867, shall be taken to apply to any contract approved under this
section.

785.—(1) The Revenue Commissioners may approve for the pur-
poses of this Chapter a contract made by an individual with a person
(in subsection (2) referred to as ‘‘the insurer’’) lawfully carrying on
in the State the business of granting annuities on human life if—

(a) the main benefit secured by the contract is the provision of
an annuity for the wife or husband of the individual or
for any one or more dependants of the individual, or
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a lump sum on the death of the individual before he or
she attains the age of 70 years (or any greater age
approved under section 784(3)(d)), being a lump sum
payable to the individual’s personal representatives.

(2) The Revenue Commissioners shall not approve a contract
made by an individual with the insurer under subsection (1)(a) unless
it appears to them to satisfy the following conditions—

(a) that any annuity payable to the wife or husband or depend-
ant of the individual commences on the death of the
individual;

(b) that any annuity payable under the contract to the individ-
ual commences at a time after the individual attains the
age of 60 years and, unless the individual’s annuity is one
to commence on the death of a person to whom an
annuity would be payable under the contract if that per-
son survived the individual, cannot commence after the
time when the individual attains the age of 70 years (or
any greater age approved under section 784(3)(d));

(c) that the contract does not provide for the payment by the
insurer of any sum, other than any annuity payable to
the individual’s wife or husband or dependant or to the
individual except, in the event of no annuity becoming
payable under the contract, any sums payable to the indi-
vidual’s personal representatives by means of return of
premiums, reasonable interest on premiums or bonuses
out of profits;

(d) that the contract does not provide for the payment of any
annuity otherwise than for the life of the annuitant;

(e) that the contract provides that no annuity payable under it
shall be capable in whole or in part of surrender, commu-
tation or assignment.

(3) The Revenue Commissioners may, if they think fit and subject
to any conditions they think proper to impose, approve a contract
under subsection (1)(a), notwithstanding that in one or more respects
it does not appear to them to satisfy the conditions specified in sub-
section (2).

(4) Subsections (2) and (3) of section 784 shall not apply to the
approval of a contract under this section.

(5) The Revenue Commissioners may approve a trust scheme or
part of a trust scheme otherwise satisfying the conditions specified
in paragraphs (a) to (c) of section 784(4), notwithstanding that its
main purpose is to provide annuities for the wives, husbands and
dependants of the individuals, or lump sums payable to the individ-
uals’ personal representatives on death, and—

(a) subsections (1) to (4) shall apply with any necessary modifi-
cations in relation to such approval,
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(b) this Chapter shall apply to the scheme or part of the scheme
when so approved as it applies to a contract approved
under this section, and

(c) the exemption from income tax provided in section 784(4)
shall apply to the scheme or part of the scheme when so
approved.

(6) Except where otherwise provided in this Chapter, any refer-
ence in the Income Tax Acts to a contract, scheme or part of a
scheme approved under section 784 shall include a reference to a
contract, scheme or part of a scheme approved under this section.

786.—(1) The Revenue Commissioners may, if they think fit and
subject to any conditions they think proper to impose, approve an
annuity contract under section 784, notwithstanding that the contract
provides that the individual by whom it is made may require a sum
representing the value of his or her accrued rights under the
contract—

(a) to be paid by the person with whom it is made to such other
person as the individual may specify, and

(b) to be applied by such other person in payment of the pre-
mium or other consideration under an annuity contract
made between the individual and that other person and
approved by the Revenue Commissioners under that
section,

if the first-mentioned contract is otherwise to be approved by the
Revenue Commissioners under that section.

(2) References in subsection (1) to the individual by whom a con-
tract is made include references to any widow, widower or dependant
having accrued rights under the contract.

(3) Where, in accordance with a provision of the kind referred to
in subsection (1) of an annuity contract approved under section 784
or a corresponding provision of a contract approved under section
785(1)(a), a sum representing the value of accrued rights under one
contract (in this subsection referred to as ‘‘the original contract’’) is
paid by means of premium or other consideration under another con-
tract (in this subsection referred to as ‘‘the substituted contract’’),
any annuity payable under the substituted contract shall be treated
as earned income of the annuitant to the same extent that an annuity
under the original contract would have been so treated.

787.—(1) For the purposes of relief under this section, an individ-
ual’s relevant earnings shall be those earnings before giving effect to
any deduction to be made from those earnings in respect of a loss or
in respect of a capital allowance (within the meaning of section 2),
and references to income in this section (other than references to
total income) shall be construed similarly.

(2) For the purposes of this section, ‘‘net relevant earnings’’, in
relation to an individual and subject to subsections (3) to (5), means
the amount of the individual’s relevant earnings for the year of
assessment in question less the amount of any deductions to be made
from the relevant earnings in computing the individual’s total income
for that year, being either—
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or

(b) deductions in respect of losses or of such allowances men-
tioned in subsection (1), being losses or allowances arising
from activities, profits or gains of which would be
included in computing relevant earnings of the individual
or of the individual’s spouse for the year of assessment.

(3) Where in any year of assessment for which an individual claims
and is allowed relief under this section there is to be made in comput-
ing the total income of the individual or of the individual’s spouse a
deduction in respect of any such loss or allowance of the individual
referred to in subsection (2)(b), and the deduction or part of it is to
be so made from income other than relevant earnings, then, the
amount of the deduction made from that other income shall be
treated as reducing the individual’s net relevant earnings for sub-
sequent years of assessment and shall be deducted as far as may be
from those of the following year, whether or not the individual claims
or is entitled to claim relief under this section for that year, and in
so far as it cannot be so deducted, then from those of the next year,
and so on.

(4) Where an individual’s income for any year of assessment con-
sists partly of relevant earnings and partly of other income, then, as
far as may be, any deductions to be made in computing the individ-
ual’s total income, and which may be treated in whole or in part
either as made from relevant earnings or as made from other income,
shall be treated for the purposes of this section as being made from
those relevant earnings in so far as they are deductions in respect of
any such loss referred to in subsection (2)(b) and otherwise as being
made from that other income.

(5) An individual’s net relevant earnings for any year of assess-
ment shall be computed without regard to any relief to be given for
that year under this section either to the individual or to the individ-
ual’s spouse.

(6) Where relief is to be given under this section in respect of any
qualifying premium paid by an individual, the amount of that pre-
mium shall, subject to this section, be deducted from or set off
against the individual’s relevant earnings for the year of assessment
in which the premium is paid.

(7) Where in relation to a year of assessment a qualifying premium
is paid after the end of the year of assessment but on or before the
31st day of January in the year following the year of assessment, the
premium may, if the individual so elects on or before that date, be
treated for the purposes of this section as paid in the earlier year
(and not in the year in which it is paid); but where—

(a) the amount of that premium, together with any qualifying
premiums paid by the individual in the year to which the
assessment relates (or treated as so paid by virtue of any
previous election under this subsection), exceeds the
maximum amount of the reduction which may be made
under this section in the individual’s relevant earnings for
that year, or

(b) the amount of that premium itself exceeds the increase in
that maximum amount which is due to taking into
account the income on which the assessment is made,

the election shall have no effect as respects the excess.
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(8) Subject to this section, the amount which may be deducted or
set off in any year of assessment (whether in respect of one or more
qualifying premiums and whether or not including premiums in
respect of a contract approved under section 785) shall not be more
than—

(a) in the case of an individual who at any time during the year
of assessment was of the age 55 years or over, 20 per cent,
and

(b) in any other case, 15 per cent,

of the individual’s net relevant earnings for that year, and the
amount to be deducted shall to the greatest extent possible include
qualifying premiums in respect of contracts approved under section
785.

(9) Subject to this section, the amount which may be deducted or
set off in any year of assessment in respect of qualifying premiums
paid under a contract approved under section 785 (whether in respect
of one or more such premiums) shall not be more than 5 per cent of
the individual’s net relevant earnings for that year.

(10) Where in any year of assessment a reduction or a greater
reduction would be made under this section in the relevant earnings
of an individual but for either or both of the following reasons—

(a) an insufficiency of net relevant earnings, or

(b) the operation of subsection (9) (as respects a qualifying pre-
mium paid under a contract approved under section 785),

the amount of the reduction which would be made but for those
reasons, less the amount of any reduction which is made in that year,
shall be carried forward to the next year of assessment, and shall be
treated for the purposes of relief under this section as the amount of
a qualifying premium paid in that next year of assessment.

(11) If and in so far as an amount once carried forward under
subsection (10) (and treated as the amount of a qualifying premium
paid in the next year of assessment) is not deducted from or set off
against the individual’s net relevant earnings for that year of assess-
ment, it shall be carried forward again to the following year of assess-
ment (and treated as the amount of a qualifying premium paid in
that year of assessment), and so on for succeeding years.

(12)(a) In this subsection, ‘‘individual’s contract’’ means an
approved annuity contract, other than one approved
under section 785.

(b) Paragraphs (c) and (d) shall apply for determining
whether and the extent to which an amount carried for-
ward under subsection (10) is to be treated as paid under
an individual’s contract on the one hand or a contract
approved under section 785 on the other.

(c) Any part of the amount carried forward which is refer-
able to a qualifying premium paid under a contract
approved under section 785 shall, when carried forward
on the first or any subsequent occasion, be treated for the
purposes of this Chapter as the amount of a qualifying
premium paid under a contract so approved.
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carried forward be treated as a qualifying premium paid
under an individual’s contract.

(13) Where relief under this section for any year of assessment is
claimed and allowed (whether or not relief is then to be given for
that year), and afterwards there is made any additional assessment,
alteration of an assessment, or other adjustment of the claimant’s
liability to tax, there shall be made also such adjustments, if any, as
are consequential thereon in the relief allowed or given under this
section for that or any subsequent year of assessment.

(14) Where relief under this section is claimed and allowed for any
year of assessment in respect of any payment, relief shall not be given
in respect of that payment under any other provision of the Income
Tax Acts for the same or a later year of assessment nor (in the case
of a payment under an annuity contract) in respect of any other
premium or consideration for an annuity under the same contract.

(15) Relief shall not be given under this section in respect of a
qualifying premium except on a claim made to and allowed by the
inspector, but any person aggrieved by any decision of the inspector
on any such claim may, on giving notice in writing to the inspector
within 21 days after the notification to that person of the decision,
appeal to the Appeal Commissioners.

(16) The Appeal Commissioners shall hear and determine an
appeal to them under subsection (15) as if it were an appeal to them
against an assessment to income tax, and the provisions of the
Income Tax Acts relating to the rehearing of an appeal and to the
statement of a case for the opinion of the High Court on a point of
law shall, with the necessary modifications, apply accordingly.

CHAPTER 3

Purchased life annuities

788.—(1) In this section—

‘‘life annuity’’ means an annuity payable for a term ending with (or
at a time ascertainable only by reference to) the end of a human life,
whether or not there is provision for the annuity to end during the
life on the expiration of a fixed term or on the happening of any
event or otherwise, or to continue after the end of the life in particu-
lar circumstances;

‘‘purchased life annuity’’ means a life annuity granted for a consider-
ation in money or money’s worth in the ordinary course of a business
of granting annuities on human life.

(2) This section shall not apply to—

(a) any annuity which apart from this section would be treated
for the purposes of the provisions of the Income Tax Acts
relating to tax on annuities and other annual payments
as consisting to any extent in the payment or repayment
of a capital sum,

(b) any annuity purchased under or for the purposes of any
sponsored superannuation scheme within the meaning of
section 783(1), or any scheme approved under section 784,
or in pursuance of any obligation imposed or offer or
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invitation made under or in connection with any such
scheme, or any other annuity purchased by any person in
recognition of another’s services (or past services) in any
office or employment,

(c) any annuity payable under a substituted contract within the
meaning of section 786(3),

(d) any annuity where the whole or part of the consideration
for the grant of the annuity consisted of sums satisfying
the conditions for relief from tax under section 787, or

(e) any annuity purchased in pursuance of any direction in a
will, or to provide for an annuity payable by virtue of a
will or settlement out of income of property disposed of
by the will or settlement (whether with or without resort
to capital).

(3) A purchased life annuity (not being of a description excepted
by subsection (2)) shall, for the purposes of the provisions of the
Income Tax Acts relating to tax on annuities and other annual pay-
ments, be treated as containing a capital element and, to the extent
of the capital element, as not being an annual payment or in the
nature of an annual payment; but the capital element in such an
annuity shall be taken into account in computing profits or gains or
losses for other purposes of the Income Tax Acts in any circum-
stances in which a lump sum payment would be taken into account.

(4) In the case of any purchased life annuity to which this section
applies—

(a) the capital element shall be determined by reference to the
amount or value of the payments made or other consider-
ation given for the grant of the annuity,

(b) the proportion which the capital element in any annuity
payment bears to the total amount of that payment shall
be constant for all payments on account of the annuity,

(c) where neither the term of the annuity nor the amount of
any annuity payment depends on any contingency other
than the duration of a human life or lives, that proportion
shall be the same proportion which the total amount or
value of the consideration for the grant of the annuity
bears to the actuarial value of the annuity payments as
determined in accordance with subsection (5), and

(d) where paragraph (c) does not apply, that proportion shall
be such as may be just, having regard to that paragraph
and to the contingencies affecting the annuity.

(5) For the purposes of subsection (4)—

(a) any entire consideration given for the grant of an annuity
and for some other matter shall be apportioned as
appears just (but so that a right to a return of premiums
or other consideration for an annuity shall not be treated
for this purpose as a distinct matter from the annuity),

(b) where it appears that the amount or value of the consider-
ation purporting to be given for the grant of an annuity
has affected, or has been affected by, the consideration
given for some other matter, the aggregate amount or
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entire consideration given for both and shall be
apportioned under paragraph (a) accordingly, and

(c) the actuarial value of any annuity payments shall be taken
to be their value as at the date when the first of those
payments begins to accrue, that value being determined
by reference to the prescribed tables of mortality and
without discounting any payment for the time to elapse
between that date and the date it is to be made.

(6) Where a person making a payment on account of any life
annuity has been notified in the prescribed manner of any decision
as to its being or not being a purchased life annuity to which this
section applies or as to the amount of the capital element, if any, and
has not been notified of any alteration of that decision, the notice
shall be evidence until the contrary is proved as to those matters for
the purpose of determining the amount of income tax which the per-
son is entitled or required to deduct from the payment, or for which
the person is liable in respect of the payment.

(7) Where a person making a payment on account of a purchased
life annuity to which this section applies has not been notified in the
prescribed manner of the amount of the capital element, the amount
of income tax which the person is entitled or required to deduct from
the payment, or for which the person is liable in respect of it, shall
be the same as if the annuity were not a purchased life annuity to
which this section applies.

(8) Any person, other than a company which is within the charge
to corporation tax, carrying on a business of granting annuities on
human life shall be entitled to repayment of any income tax borne
by that person by deduction or otherwise for any year of assessment
up to the amount of income tax which, if this section had not been
enacted, that person would have been entitled to deduct and retain
on making payments due in that year of assessment on account of
life annuities and which in accordance with this section that person
has not deducted.

(9) This section shall apply to life annuities whenever purchased
or commencing, and the reference to section 787 in subsection (2)(d)
shall be construed accordingly.

789.—(1) Any question as to whether an annuity is a purchased life
annuity to which section 788 applies, or what is the capital element in
such an annuity, shall be determined by the inspector, but any person
aggrieved by any decision of the inspector on any such question may
appeal within the prescribed time to the Appeal Commissioners.

(2) Except where otherwise provided in this Chapter, the pro-
cedure to be adopted in giving effect to this Chapter shall be such as
may be prescribed.

(3) The Revenue Commissioners may make regulations for
prescribing anything which is to be prescribed under this Chapter,
and the regulations may apply, for the purposes of this Chapter or
of the regulations, any provision of the Income Tax Acts (with or
without modifications), and in particular the provisions relating to
the rehearing of an appeal and to the statement of a case for the
opinion of the High Court on a point of law.
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(4) Regulations under subsection (3) may in particular make pro-
vision as to the time limit for making any claim for relief from or
repayment of tax under this Chapter and as to all or any of the
following matters—

(a) the information to be given in connection with the determi-
nation of any question whether an annuity is a purchased
life annuity to which section 788 applies, or what is the
capital element in an annuity, and the persons who may
be required to give any such information;

(b) the manner of giving effect to the decision on any such ques-
tion, and the making of assessments for the purpose on
the person entitled to the annuity (notwithstanding any-
thing in section 237);

(c) the extent to which any decision on any such question is
to be binding and the circumstances in which it may be
reviewed.

(5) Where any person, for the purpose of obtaining for that person
or for any other person any relief from or repayment of tax under
this Chapter, knowingly makes any false statement or false represen-
tation, that person shall be liable to a penalty of £500.

CHAPTER 4

Miscellaneous

790.—Where an individual has ceased to hold an office or employ-
ment and a pension, annuity or other annual payment is paid to the
individual or to the individual’s widow or widower, or to the individ-
ual’s child or any of the individual’s relatives or dependants by the
person or the heirs, executors, administrators or successors of the
person under whom the individual held such office or by whom the
individual was so employed, such pension, annuity or other annual
payment shall, notwithstanding that it is paid voluntarily or is capable
of being discontinued, be deemed to be income for the purpose of
assessment of income tax and shall be assessed and charged under
Schedule D or E, as the case may require.

PART 31

Taxation of Settlors, Etc., in Respect of Settled or
Transferred Income

CHAPTER 1

Revocable dispositions for short periods and certain dispositions in
favour of children

791.—(1) In this Chapter and in paragraph 27 of Schedule 32,
except where the context otherwise requires, ‘‘disposition’’ includes
any trust, covenant, agreement or arrangement.

(2) Any income of which any person (in this subsection referred
to as ‘‘the first-mentioned person’’) is able or has been able, without
the consent of any other person by means of the exercise of any
power of appointment, power of revocation or otherwise however by
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by the first-mentioned person, to obtain for the first-mentioned per-
son the beneficial enjoyment shall be deemed for the purposes of the
Income Tax Acts to be the income of the person who is or was able
to obtain such beneficial enjoyment, and not to be the income of any
other person.

(3) Where any power referred to in subsection (2) may be exer-
cised by a person with the consent of the wife or husband of the
person, the power shall for the purposes of subsection (2) be deemed
to be exercisable without the consent of another person, except
where the husband and wife are living apart either by agreement or
under an order of a court of competent jurisdiction.

(4) Where any power referred to in subsection (2) is exercisable
by the wife or husband of the person who made the disposition, the
power shall for the purposes of subsection (2) be deemed to be exer-
cisable by the person who made the disposition.

792.—(1) (a) In this subsection, ‘‘relevant individual’’ means an
individual who is—

(i) permanently incapacitated by reason of mental
or physical infirmity, or

(ii) aged 65 years or over.

(b) Any income which, by virtue of or in consequence
of any disposition made directly or indirectly by any
person (other than a disposition made for valuable
and sufficient consideration), is payable to or
applicable for the benefit of any other person, but
excluding any income which—

(i) arises from capital of which the disponer by the
disposition has divested absolutely himself or
herself in favour of or for the benefit of the
other person,

(ii) being payable to any university or college, being
a university or college in the State, for the pur-
pose of enabling that university or college to
carry on research, is so payable for a period
which is or may be 3 years or longer,

(iii) being payable to any body of persons to which
section 209 applies, is so payable for a period
which is or may be 3 years or longer,

(iv) being payable to a relevant individual for the
individual’s own use, is so payable for a period
which exceeds or may exceed 6 years, or

(v) being applicable for the benefit of a named rel-
evant individual, is so applicable for a period
which exceeds or may exceed 6 years,

shall be deemed for the purposes of the Income Tax
Acts to be the income of the person, if living, by
whom the disposition was made and not to be the
income of any other person.
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(2) (a) This subsection shall apply to a disposition or dispositions
of a kind or kinds referred to in subparagraphs (ii) to (v)
of subsection (1)(b) made directly or indirectly by a per-
son being an individual (in this subsection referred to as
‘‘the disponer’’) except in so far as, by virtue or in con-
sequence of such disposition or dispositions, income is
payable or applicable in a year of assessment, in the man-
ner referred to in subparagraph (iv) or (v) of that subsec-
tion, to or for the benefit of an individual referred to in
subsection (1)(a)(i).

(b) Notwithstanding subsection (1), in relation to the dis-
poner, any income which—

(i) is payable or applicable in a year of assessment by
virtue or in consequence of a disposition or dispo-
sitions to which this subsection applies, and

(ii) is in excess of 5 per cent of the total income of the
disponer for the year of assessment,

shall be deemed for the purposes of the Income Tax Acts
to be the income of the disponer, if living, and not to be
the income of any other person.

(c) Where paragraph (b) applies in relation to the disponer,
for the purpose of determining for income tax purposes
the amount of income which remains the income of per-
sons other than the disponer for a year of assessment by
virtue or in consequence of a disposition or dispositions
to which this subsection applies, the aggregate of the
income so remaining shall be apportioned amongst those
other persons in proportion to their entitlements under
such disposition or dispositions for that year.

(3) (a) In this subsection, ‘‘fund’’ means a fund—

(i) held on irrevocable trusts under the law of the State,

(ii) administered in the State, and

(iii) having for its sole purpose the granting of financial or
other aid to universities, colleges or schools in the
State in order to assist such universities, colleges or
schools to teach any one or more of the natural
sciences.

(b) The reference in subsection (1)(b) to any university or col-
lege, being a university or college in the State, for the
purpose of enabling that university or college to carry on
research shall include references to income payable—

(i) to any university, college or school, being a university,
college or school in the State, for the purpose of
assisting such university, college or school to teach
any one or more of the natural sciences, or

(ii) to a fund within the meaning of this subsection.

(4) As respects the year of assessment 1997-98, this section shall
apply subject to paragraph 27 of Schedule 32 in respect of a dispo-
sition to which that paragraph applies by a person in so far as, by
virtue or in consequence of such a disposition, income is payable in
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that paragraph applies.

793.—(1) Where by virtue of section 792 any income tax becomes
chargeable on and is paid by the person by whom the disposition
was made, that person shall be entitled—

(a) to recover from any trustee or other person to whom the
income is payable by virtue or in consequence of the dis-
position the amount of the tax so paid, and

(b) for that purpose to require the Revenue Commissioners to
furnish to that person a certificate specifying the amount
of the income in respect of which that person has so paid
tax and the amount of the tax so paid, and any certificate
so furnished shall be evidence until the contrary is proved
of the matters of fact stated in that certificate.

(2) Where any person obtains in respect of any allowance or relief
a repayment of income tax in excess of the amount of the repayment
to which that person would but for section 792 have been entitled,
an amount equal to the excess shall be paid by that person to the
trustee or other person to whom the income is payable by virtue or
in consequence of the disposition or, where there are 2 or more such
persons, shall be apportioned among those persons as the case may
require.

(3) Where any question arises as to the amount of any payment
or as to any apportionment to be made under subsection (2), that
question shall be decided by the Appeal Commissioners whose
decision on that question shall be final.

(4) Any income which is deemed by virtue of this Chapter to be
the income of any person shall be deemed to be the highest part of
that person’s income.

CHAPTER 2

Settlements on children generally

794.—(1) In this Chapter—

‘‘income’’ (except where in sections 795(1), 796(2)(b) and subsections
(4) and (5) of section 797 it is immediately preceded by ‘‘as’’ or ‘‘that
person’s’’ and except also in section 798) includes any income charge-
able to income tax by deduction or otherwise and any income which
would have been so chargeable if it had been received in the State
by a person resident or ordinarily resident in the State;

‘‘settlement’’ includes any disposition, trust, covenant, agreement or
arrangement, and any transfer of money or other property or of any
right to money or other property.

(2) This Chapter shall apply to every settlement wherever and
whenever made or entered into.

(3) This Chapter shall not apply in relation to any income arising
under a settlement in any year of assessment for which the settlor is
not chargeable to income tax as a resident in the State, and refer-
ences in this Chapter to income shall be construed accordingly.
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(4) This Chapter shall not apply to any income which, by virtue or
in consequence of a settlement and during the life of the settlor, is
in any year of assessment paid to or for the benefit of a minor, not
being a child of the settlor, if such minor is permanently incapaci-
tated by reason of mental or physical infirmity.

(5) For the purposes of this Chapter, the following provisions shall
apply in relation to the construction of ‘‘irrevocable instrument’’:

(a) an instrument shall not be an irrevocable instrument if the
trusts of the instrument provide for all or any one or
more of the following matters—

(i) the payment or application to or for the settlor for
the settlor’s own benefit of any capital or income or
accumulations of income in any circumstances what-
ever during the life of a person (in this paragraph
referred to as a ‘‘beneficiary’’) to or for the benefit
of whom any income or accumulations of income is
or are or may be payable or applicable under the
trusts of the instrument,

(ii) the payment or application during the life of the
settlor to or for the husband or wife of the settlor
for his own or her own benefit of any capital or
income or accumulations of income in any circum-
stances whatever during the life of any beneficiary,

(iii) the termination of the trusts of the instrument by the
act or on the default of any person, and

(iv) the payment by the settlor of a penalty in the event
of the settlor failing to comply with the instrument;

(b) an instrument shall not be prevented from being an irrevo-
cable instrument by reason only that the trusts of the
instrument include any one or more of the following
provisions—

(i) a provision under which any capital or income or
accumulations of income will or may become pay-
able to or applicable for the benefit of the settlor or
the husband or wife of the settlor, on the bankruptcy
of a person (in this paragraph referred to as a
‘‘beneficiary’’) to or for the benefit of whom any
income or accumulations of income is or are or may
be payable or applicable under the trusts of the
instrument,

(ii) a provision under which any capital or income or
accumulations of income will or may become pay-
able to or applicable for the benefit of the settlor or
the husband or wife of the settlor, in the event of
any beneficiary making an assignment of or charge
on such capital or income or accumulations of
income, and

(iii) a provision for the termination of the trusts of the
instrument in such circumstances or manner that
such termination would not, during the life of any
beneficiary, benefit any person other than that ben-
eficiary or that beneficiary’s husband, wife or issue;
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made.

795.—(1) Where, by virtue or in consequence of a settlement and
during the life of the settlor, any income is in any year of assessment
paid to or for the benefit of a person, such income shall, if at the
time of payment such person is a minor, be treated for the purposes
of the Income Tax Acts as income of the settlor for that year and
not as income of any other person.

(2) For the purposes of this Chapter, but subject to section 796—

(a) income which, by virtue or in consequence of a settlement
to which this Chapter applies, is so dealt with that it or
assets representing it will or may become payable or
applicable to or for the benefit of a person in the future
(whether on the fulfilment of a condition, or on the hap-
pening of a contingency, or as the result of the exercise
of a power or discretion conferred on any person, or
otherwise) shall be deemed to be paid to or for the bene-
fit of that person, and

(b) any income dealt with in the manner referred to in para-
graph (a) which is not required by the settlement to be
allocated, at the time when it is so dealt with, to any par-
ticular person or persons shall be deemed to be paid in
equal shares to or for the benefit of each of the persons
to or for the benefit of whom or any of whom the income
or assets representing it will or may become payable or
applicable.

796.—(1) In this section, ‘‘property’’ does not include any annual
or other periodical payment secured by the covenant of the settlor,
or by a charge made by the settlor on the whole or any part of the
settlor’s property or the whole or any part of the settlor’s future
income, or by both such covenant and such charge.

(2) Where by virtue of an irrevocable instrument property is
vested in or held by trustees on such trusts that in any year of assess-
ment section 795 would but for this section apply to the income of
such property, the following provisions shall apply:

(a) section 795 shall not apply—

(i) in respect of any part of such income which is in that
year of assessment accumulated for the benefit of a
person, or

(ii) in respect of income arising in that year of assessment
from accumulations of income referred to in subpar-
agraph (i);

(b) whenever in any year of assessment any sum whatever is
paid under the trusts of such irrevocable instrument out
of—

(i) such property,

(ii) the accumulations of the income of such property,

(iii) the income of such property, or
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(iv) the income of those accumulations,

to or for the benefit of a person who at the time of pay-
ment is a minor, such sum shall, subject to the limitation
in paragraph (c), be deemed for the purposes of this
Chapter to be paid as income;

(c) paragraph (b) shall not apply to so much of such sum as is
equal to the amount by which the aggregate of such sum
and all other sums (if any) paid after the 5th day of April,
1937, under the trusts of such irrevocable instrument to
or for the benefit of that person or any other person
(being a person who at the time of payment was a minor)
exceeds the aggregate amount of the income arising after
the 5th day of April, 1937, from such property together
with the income arising after that date from those
accumulations;

(d) for the purposes of paragraph (c), the reference in that para-
graph to another sum paid to or for the benefit of a per-
son who at the time of payment was a minor shall be
construed, in relation to a payment to which this para-
graph applies of any such sum, as a reference to a sum so
paid to or for the benefit of a person who at the beginning
of the year of assessment in which such other sum was
paid was a minor;

(e) paragraph (d) shall apply to any payment of any such
sum—

(i) made before the 6th day of April, 1971, or

(ii) in the case of a payment to or for the benefit of a
child born after the 6th day of April, 1971, and so
made by virtue or in consequence of a settlement
made before the 28th day of April, 1971, made in the
year 1971-72;

(f) for the purposes of paragraphs (c) and (d), references in
those paragraphs to a person being at a particular time a
minor shall, where that time is before the 6th day of
April, 1986, be construed as references to a person who
at that time was under the age of 21 years and was not
or had not been married.

797.—(1) Where by virtue of this Chapter any income tax
becomes chargeable on and is paid by a settlor, such settlor shall be
entitled—

(a) to recover from any trustee or other person to whom the
income is payable by virtue or in consequence of the
settlement the amount of the tax so paid, and

(b) for that purpose to require the Revenue Commissioners to
furnish to such settlor a certificate specifying the amount
of the income in respect of which such settlor has so paid
tax and the amount of the tax so paid, and every certifi-
cate so furnished shall be evidence until the contrary is
proved of the matters of fact stated in the certificate.
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a repayment of income tax in excess of the amount of the repayment
to which that person would but for this Chapter have been entitled,
an amount equal to the excess shall be paid by that person to the
trustee or other person to whom the income is payable by virtue or
in consequence of the settlement and, where there are 2 or more
such trustees or other persons, in such proportions as the circum-
stances may require.

(3) Where any question arises as to the amount of any payment
or as to any apportionment to be made under subsection (2), that
question shall be decided by the Appeal Commissioners whose
decision on that question shall be final.

(4) Any income which by virtue of this Chapter is treated as
income of any person shall be deemed to be the highest part of that
person’s income.

(5) No repayment shall be made under paragraph 21 of Schedule
32 on account of tax paid in respect of any income which has by
virtue of this Chapter been treated as income of a settlor.

798.—(1) Where by any means whatever (including indirect means
or means consisting of a series of operations and whenever adopted)
a trade, which at any time before the adoption of such means was
carried on by any person solely or in partnership, becomes a trade
carried on by one or more than one child of such person or by means
of a partnership in which such person and one or more than one
child of such person are partners, the following provisions shall
apply:

(a) such means shall for the purposes of this Chapter be deemed
to constitute a settlement as respects which such person
shall be deemed to be the settlor;

(b) the profits or gains arising from the trade after the adoption
of such means, in so far as they arise to one or, as the
case may be, more than one child of such person shall for
the purposes of this Chapter be deemed to be the same
income as would have arisen to such person had such
means not been adopted;

(c) ‘‘income’’ where it first occurs in section 795 shall be deemed
to include those profits or gains in so far as they arise to
one or more than one child of such person.

(2) The amount of the income of a person from the profits or gains
of a trade deemed by virtue of subsection (1) to be income of another
person shall, if the first-mentioned person is engaged actively in the
carrying on of the trade, be the full amount of that income reduced
by a sum (in subsection (3) referred to as ‘‘the appropriate sum’’)
equal to the amount which would have been allowed in computing
those profits or gains in respect of the first-mentioned person if that
person, instead of being a person engaged in the carrying on of the
trade, had been a person employed by a person or persons carrying
on the trade.

(3) The appropriate sum shall be deemed to be profits or gains
arising to the first-mentioned person referred to in subsection (2)
from the exercise of an office or employment within the meaning of
Schedule E.
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PART 32

Estates of Deceased Persons in Course of Administration and
Surcharge on Certain Income of Trustees

CHAPTER 1

Estates of deceased persons in course of administration

799.—(1) (a) In this Chapter—

‘‘administration period’’ has the meaning assigned to
it by section 800(1);

‘‘charges on residue’’, in relation to the estate of a
deceased person, means the following liabilities
properly payable out of the estate and interest pay-
able in respect of those liabilities—

(i) funeral, testamentary, and administration
expenses and debts,

(ii) general legacies, demonstrative legacies and
annuities, and

(iii) any other liabilities of the deceased person’s per-
sonal representatives as such,

but, in the case of any such liabilities which, as
between persons interested under a specific dispo-
sition or in a legacy referred to in paragraph (ii) or
in an annuity and persons interested in the residue
of the estate, fall exclusively or primarily on the
property that is the subject of the specific disposition
or on the legacy or annuity, includes only such part
(if any) of those liabilities as fall ultimately on the
residue;

‘‘foreign estate’’, as regards any year of assessment,
means an estate other than an Irish estate;

‘‘Irish estate’’, as regards any year of assessment,
means an estate the income of which comprises only
income which either has borne Irish income tax by
deduction or in respect of which the personal rep-
resentatives are directly assessable to Irish income
tax, other than an estate any part of the income of
which is income in respect of which the personal rep-
resentatives are entitled to claim exemption from
Irish income tax by reference to the fact that they are
not resident or not ordinarily resident in the State;

‘‘personal representative’’, in relation to the estate
of a deceased person, means his or her personal rep-
resentative within the meaning of section 3(1) of the
Succession Act, 1965, and includes any person who
takes possession of or intermeddles with the prop-
erty of the deceased and also includes any person
having, in relation to the deceased, under the law of
another country any functions corresponding to the
functions for administration purposes under the law
of the State of a personal representative within the
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representatives as such shall be construed as refer-
ences to personal representatives in their capacity as
having such functions;

‘‘specific disposition’’ means a specific devise or
bequest made by a testator, and includes any dispo-
sition having, whether by virtue of any enactment or
otherwise, under the law of the State or of another
country an effect similar to that of a specific devise
or bequest under the law of the State.

(b) For the purposes of this Chapter—

(i) references to the aggregate income of the estate
of a deceased person for any year of assessment
shall be construed, subject to section 439(2), as
references to the aggregate income from all
sources for that year of the personal representa-
tives of the deceased as such, treated as con-
sisting of—

(I) any such income chargeable to Irish income
tax by deduction or otherwise, such income
being computed at the amount on which
that tax falls to be borne for that year, and

(II) any such income which would have been so
chargeable if it had arisen in the State to a
person resident and ordinarily resident in
the State, such income being computed at
the full amount of that income actually aris-
ing during that year, less such deductions as
would have been allowable if it had been
charged to Irish income tax, but excluding
any income from property devolving on the
personal representatives otherwise than as
assets for payment of the debts of the
deceased;

(ii) references to sums paid include references to
assets transferred or appropriated by a personal
representative to himself or herself and to debts
set off or released;

(iii) references to sums payable include references to
assets as to which an obligation to transfer or a
right of a personal representative to appropriate
to himself or herself is subsisting on the com-
pletion of the administration and to debts as to
which an obligation to release is set off, or a
right of a personal representative so to do in his
or her own favour, is then subsisting;

(iv) references to amount in relation to assets
referred to in subparagraphs (ii) and (iii) shall
be construed as references to the value of those
assets at the date on which they were trans-
ferred or appropriated, or at the completion of
the administration, as the case may require, and,
in relation to such debts, as references to the
amount of such debts.
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(2) For the purposes of this Chapter—

(a) a person shall be deemed to have an absolute interest in the
residue of the estate of a deceased person, or in a part of
the residue of that estate, if and so long as the capital of
the residue or of that part of the residue, as the case may
be, would if the residue had been ascertained be properly
payable to the person or to another in the person’s right
for the person’s benefit, or is properly so payable,
whether directly by the personal representatives, or
indirectly through a trustee or other person;

(b) a person shall be deemed to have a limited interest in the
residue of the estate of a deceased person, or in a part of
the residue of that estate, during any period (other than
a period during which the person has an absolute interest
in the residue or in that part of the residue, as the case
may be) where the income of the residue or of that part
of the residue, as the case may be, for that period would,
if the residue had been ascertained at the commencement
of that period, be properly payable to the person, or to
another person in the person’s right, for the person’s
benefit, whether directly by the personal representatives,
or indirectly through a trustee or other person;

(c) real estate included (either by a specific or a general
description) in a residuary gift made by the will of a tes-
tator shall be deemed to be a part of the residue of the
testator’s estate and not to be the subject of a specific
disposition.

(3) Where different parts of the estate of a deceased person are
the subjects respectively of different residuary dispositions, this
Chapter shall apply in relation to each such part with the
substitution—

(a) for references to the estate of references to that part of the
estate, and

(b) for references to the personal representatives of the
deceased as such of references to those personal rep-
resentatives in their capacity as having the functions
referred to in the definition of ‘‘personal representative’’
in relation to that part of the estate.

800.—(1) This section shall apply in relation to a person who, dur-
ing the period commencing on the death of a deceased person and
ending on the completion of the administration of the estate of the
deceased person (in this Chapter referred to as ‘‘the administration
period’’) or during a part of that period, has a limited interest in the
residue of that estate or in a part of the residue of that estate.

(2) When any sum has been paid during the administration period
in respect of that limited interest, the amount of that sum shall, sub-
ject to subsection (3), be deemed for the purposes of the Income Tax
Acts to have been paid to that person as income for the year of
assessment in which that sum was paid or, in the case of a sum paid
in respect of an interest that has ceased, for the last year of assess-
ment in which that interest was subsisting.

(3) On the completion of the administration of the estate—
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the completion of the administration in respect of that
limited interest shall be deemed to have accrued due to
that person from day to day during the administration
period or the part of that period during which that person
had that interest, as the case may be, and to have been
paid to that person as it accrued due,

(b) the amount deemed to have been paid to that person by
virtue of paragraph (a) in any year of assessment shall be
deemed for the purposes of the Income Tax Acts to have
been paid to that person as income for that year, and

(c) where the amount deemed to have been paid to that person
as income for any year by virtue of this subsection is less
or greater than the amount deemed to have been paid to
that person as income for that year by virtue of subsection
(2), such adjustments shall be made as are provided in
section 804.

(4) Any amount deemed to have been paid to that person as
income for any year by virtue of this section shall—

(a) in the case of an Irish estate, be deemed to be income of
such an amount as would after deduction of income tax
at the standard rate of tax for that year be equal to the
amount deemed to have been so paid and to be income
that has borne income tax at that standard rate of tax;

(b) in the case of a foreign estate, be deemed to be income of
the amount deemed to have been so paid, and shall be
chargeable to income tax under Case III of Schedule D
as if it were income arising from securities in a place out-
side the State.

(5) Where—

(a) a person has been charged to income tax for any year by
virtue of this section in respect of an amount deemed to
have been paid to that person as income in respect of an
interest in a foreign estate, and

(b) any part of the aggregate income of that estate for that year
has borne Irish income tax by deduction or otherwise,

the income in respect of which that person has been so charged to
tax shall on proof of the facts be reduced by an amount bearing the
same proportion thereto as the part of that aggregate income which
has borne Irish income tax bears to the whole of that aggregate
income.

(6) Where relief has been given in accordance with subsection (5),
such part of the amount in respect of which the person has been
charged to income tax as corresponds to the proportion referred to
in that subsection shall for the purpose of computing the person’s
total income be deemed to represent income of such an amount as
would after deduction of income tax at the standard rate of tax be
equal to that part of the amount charged.
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801.—(1) This section shall apply in relation to a person who dur-
ing the administration period or a part of that period has an absolute
interest in the residue of the estate of a deceased person or in a part
of the residue of that estate.

(2) There shall be ascertained in accordance with section 802 the
amount of the residuary income of the estate for each whole year of
assessment, and for each part of a year of assessment, during which—

(a) the administration period was current, and

(b) that person had that interest,

and the amount so ascertained in respect of any year or part of a
year, or, in the case of a person having an absolute interest in a part
of a residue, a proportionate part of that amount, is in this Chapter
referred to as the ‘‘residuary income’’ of that person for that year of
assessment.

(3) When any sum has or any sums have been paid during the
administration period in respect of that absolute interest, the amount
of that sum or the aggregate amount of those sums shall, subject to
subsection (4), be deemed for the purposes of the Income Tax Acts
to have been paid to that person as income to the extent to which,
and for the year or years of assessment for which, that person would
have been treated for those purposes as having received income if—

(a) that person had had a right to receive in each year of
assessment—

(i) in the case of an Irish estate, that person’s residuary
income for that year less income tax for that year at
the standard rate of tax, or

(ii) in the case of a foreign estate, that person’s residuary
income for that year,

and

(b) that sum or the aggregate of those sums had been available
for application primarily in or towards satisfaction of
those rights as they accrued and had been so applied.

(4) In the case of an Irish estate, any amount deemed to have been
paid to that person as income for any year by virtue of subsection
(3) shall be deemed to be income of such an amount as would after
deduction of income tax at the standard rate of tax for that year be
equal to the amount deemed to have been so paid, and to be income
which has borne income tax at the standard rate of tax.

(5) On the completion of the administration of the estate—

(a) the amount of the residuary income of that person for any
year of assessment shall be deemed for the purposes of
the Income Tax Acts to have been paid to that person as
income for that year and, in the case of an Irish estate,
shall be deemed to have borne tax by reference to the
standard rate of tax, and

(b) where the amount deemed to have been paid to that person
as income for any year by virtue of this subsection is less
or greater than the amount deemed to have been paid to
that person as income for that year by virtue of subsection
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in section 804.

(6) In the case of a foreign estate, any amount deemed to have
been paid to that person as income for any year by virtue of this
section shall be deemed to be income of that amount, and shall be
chargeable to income tax under Case III of Schedule D as if it were
income arising from securities in a place outside the State.

(7) Where—

(a) a person has been charged to income tax for any year by
virtue of this section in respect of an amount deemed to
have been paid to that person as income in respect of an
interest in a foreign estate, and

(b) any part of the aggregate income of that estate for that year
has borne Irish income tax by deduction or otherwise,

the income in respect of which that person has been so charged to
tax shall on proof of the facts be reduced by an amount bearing the
same proportion thereto as the part of that aggregate income which
has borne Irish income tax bears to the whole of that aggregate
income.

(8) Where relief has been given in accordance with subsection (7),
such part of the amount in respect of which the person has been
charged to income tax as corresponds to the proportion referred to
in that subsection shall for the purpose of computing the person’s
total income be deemed to represent income of such an amount as
would after deduction of income tax at the standard rate of tax be
equal to that part of the amount charged.

(9) For the purposes of any charge to corporation tax to which
this section is applied, the residuary income of a company shall be
computed in the first instance by reference to years of assessment,
and the residuary income for any such year shall be apportioned
between the accounting periods (if more than one) comprising that
year.

802.—(1) The amount of the residuary income of an estate for
any year of assessment shall be ascertained by deducting from the
aggregate income of the estate for that year—

(a) the amount of any annual interest, annuity or other annual
payment for that year which is a charge on residue and
the amount of any payment made in that year in respect
of any such expenses incurred by the personal representa-
tives as such in the management of the assets of the estate
as, in the absence of any express provision in a will, would
be properly chargeable to income, but excluding any such
interest, annuity or payment allowed or allowable in com-
puting the aggregate income of the estate, and

(b) the amount of any of the aggregate income of the estate for
that year to which a person has on or after assent become
entitled by virtue of a specific disposition either for a
vested interest during the administration period or for a
vested or contingent interest on the completion of the
administration.
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(2) (a) In this subsection, ‘‘benefits received’’, in relation to an
absolute interest, means the following amounts in respect
of all sums paid before, or payable on, the completion of
the administration in respect of that interest—

(i) as regards a sum paid before the completion of the
administration in the case of an Irish estate, such an
amount as would, after deduction of income tax at
the standard rate of tax for the year of assessment in
which that sum was paid, be equal to that sum or, in
the case of a foreign estate, the amount of that sum,
and

(ii) as regards a sum payable on the completion of the
administration in the case of an Irish estate, such an
amount as would, after deduction of income tax at
the standard rate of tax for the year of assessment in
which the administration is completed, be equal to
that sum or, in the case of a foreign estate, the
amount of that sum.

(b) In the event of its appearing, on the completion of the
administration of an estate in the residue of which, or in
a part of the residue of which, a person had an absolute
interest at the completion of the administration, that the
aggregate of the benefits received in respect of that
interest does not amount to as much as the aggregate for
all years of the residuary income of the person having
that interest, that person’s residuary income for each year
shall be reduced for the purpose of section 801 by an
amount bearing the same proportion thereto as the
deficiency bears to the aggregate for all years of that per-
son’s residuary income.

(3) In the application of subsection (2) to a residue or a part of a
residue in which a person, other than the person having an absolute
interest at the completion of the administration, had an absolute
interest at any time during the administration period, the aggregates
mentioned in that subsection shall be computed in relation to those
interests taken together, and the residuary income of that other per-
son shall also be subject to reduction under that subsection.

803.—(1) Where the personal representatives of a deceased person
have as such a right in relation to the estate of another deceased
person such that, if that right were vested in them for their own
benefit, they would have an absolute interest or a limited interest in
the residue of that estate or in part of the residue of that estate,
the personal representatives shall be deemed to have that interest
notwithstanding that that right is not vested in them for their own
benefit, and any amount deemed to be paid to them as income by
virtue of this Chapter shall be treated as part of the aggregate income
of the estate of the person whose personal representatives they are.

(2) Where different persons have successively during the admin-
istration period absolute interests in the residue of the estate of a
deceased person or in a part of the residue of that estate, sums paid
during that period in respect of the residue or of that part of the
residue, as the case may be, shall be treated for the purpose of this
Chapter as having been paid in respect of the interest of the person
who first had an absolute interest in that residue or that part of that
residue up to the amount of—
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of that person’s residuary income less income tax at the
standard rate of tax, or

(b) in the case of a foreign estate, the aggregate for all years of
that person’s residuary income,

and, as to any balance up to a corresponding amount, in respect of
the interest of the person who next had an absolute interest in that
residue or that part of that residue, as the case may be, and so on.

(3) Where on the exercise of a discretion any of the income of the
residue of the estate of a deceased person for any period (being the
administration period or a part of the administration period) would,
if the residue had been ascertained at the commencement of that
period, be properly payable to any person, or to another person in
that person’s right, for that person’s benefit, whether directly by the
personal representatives or indirectly through a trustee or other
person—

(a) the amount of any sum paid pursuant to an exercise of the
discretion in favour of that person shall be deemed for
the purposes of the Income Tax Acts to have been paid
to that person as income for the year of assessment in
which it was paid, and

(b) subsections (4) to (6) of section 800 shall apply in relation
to an amount deemed to have been paid as income by
virtue of paragraph (a).

804.—(1) Where on the completion of the administration of an
estate any amount is deemed by virtue of this Chapter to have been
paid to any person as income for any year of assessment and—

(a) that amount is greater than the amount previously deemed
to have been paid to that person as income for that year
by virtue of this Chapter, or

(b) no amount has previously been so deemed to have been
paid to that person as income for that year,

an assessment or additional assessment may be made on that person
for that year and tax charged accordingly or, on a claim being made
for the purpose, any relief or additional relief to which that person
may be entitled shall be allowed accordingly.

(2) Where on the completion of the administration of an estate
any amount is deemed by virtue of this Chapter to have been paid
to any person as income for any year of assessment and that amount
is less than the amount that has previously been so deemed to have
been paid to that person, then—

(a) if an assessment has already been made on that person for
that year, such adjustments shall be made in that assess-
ment as may be necessary for the purpose of giving effect
to the provisions of this Chapter which take effect on the
completion of the administration, and any tax overpaid
shall be repaid, and

(b) if—
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(i) any relief has been allowed to that person by refer-
ence to the amount previously deemed by virtue of
this Chapter to have been paid to that person as
income for that year, and

(ii) the amount of that relief exceeds the amount of relief
which could have been given by reference to the
amount which, on the completion of the admin-
istration, is deemed to have been paid to that person
as income for that year,

the relief so given in excess may, if not otherwise made
good, be charged under Case IV of Schedule D and reco-
vered from that person accordingly.

(3) Notwithstanding anything in the Income Tax Acts, the time
within which—

(a) an assessment or additional assessment may be made for the
purposes of this Chapter,

(b) an assessment may be adjusted for those purposes, or

(c) a claim for relief may be made by virtue of this Chapter,

shall not expire before the end of the third year following the year
of assessment in which the administration of the estate in question
was completed.

(4) The Revenue Commissioners may by notice in writing require
any person, being or having been a personal representative of a
deceased person, or having or having had an absolute interest or a
limited interest in the residue of the estate of a deceased person or
in a part of the residue of that estate, to furnish them within such
time as they may direct (not being less than 28 days) with such par-
ticulars as they think necessary for the purposes of this Chapter.

CHAPTER 2

Surcharge on certain income of trustees

805.—(1) (a) In this section—

‘‘personal representative’’ has the same meaning as
in section 799(1);

‘‘trustees’’ does not include personal representatives,
but where personal representatives, on or before the
completion of the administration of the estate of a
deceased person, pay to trustees any sum rep-
resenting income which, if the personal representa-
tives were trustees, would be income to which this
section applies, that sum shall be deemed to be paid
to the trustees as income and to have borne income
tax at the standard rate.

(b) This subsection shall be construed together with
Chapter 1 of this Part.

(2) This section shall apply to income arising to trustees in any
year of assessment in so far as it—
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the discretion of the trustees or any other person,
whether or not the trustees have power to accumulate the
income,

(b) is neither, before being distributed, the income of any per-
son other than the trustees nor treated for any purpose
of the Income Tax Acts as the income of a settlor,

(c) is not income arising under a trust established for charitable
purposes only or income from investments, deposits or
other property held for the purposes of a fund or scheme
established for the sole purpose of providing relevant
benefits within the meaning of section 770,

(d) exceeds the income applied in defraying the expenses of the
trustees in that year which are properly chargeable to
income, or would be so chargeable but for any express
provisions of the trust, and

(e) is not distributed to one or more persons within that year of
assessment or within 18 months after the end of that year
of assessment in such circumstances that the income dis-
tributed is to be treated for the purposes of the Income
Tax Acts as the income of the person or persons to whom
it is distributed.

(3) (a) Income to which this section applies shall, in addition to
being chargeable to income tax at the standard rate for
the year of assessment for which it is so chargeable, be
charged to an additional duty of income tax (in this
section referred to as a ‘‘surcharge’’) at the rate of 20 per
cent.

(b) A surcharge to be made on trustees under this section in
respect of income arising in a year of assessment (in this
subsection referred to as ‘‘the first year of assessment’’)
shall—

(i) be charged on the trustees for the year of assessment
in which a period of 18 months beginning immedi-
ately after the end of the first year of assessment
ends, and

(ii) be treated as income tax chargeable for the year of
assessment for which it is so charged.

(c) Subject to subsection (4), the Income Tax Acts shall apply
in relation to a surcharge made under this section as they
apply to income tax charged otherwise than by virtue of
this section.

(4) Where income in respect of which a surcharge is made is dis-
tributed, no relief from or repayment in respect of the surcharge shall
be allowed or made to the person to whom the income is distributed.

(5) A notice given to trustees under any provision specified in
column 1 or 2 of Schedule 29 may require that a return of the income
arising to them shall include particulars of the manner in which the
income has been applied, including particulars as to the exercise by
them of any discretion and of the persons in whose favour that
discretion has been so exercised.
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PART 33

Anti-Avoidance

CHAPTER 1

Transfer of assets abroad

806.—(1) In this section—

‘‘assets’’ includes property or rights of any kind;

‘‘associated operation’’, in relation to any transfer, means an oper-
ation of any kind effected by any person in relation to any of the
assets transferred or any assets representing whether directly or
indirectly any of the assets transferred, or to the income arising from
any such assets, or to any assets representing whether directly or
indirectly the accumulations of income arising from any such assets;

‘‘benefit’’ includes a payment of any kind;

‘‘company’’ means any body corporate or unincorporated
association;

‘‘transfer’’, in relation to rights, includes the creation of those rights.

(2) For the purposes of this section—

(a) any body corporate incorporated outside the State shall be
treated as if it were resident out of the State whether it
is so resident or not,

(b) a reference to an individual shall be deemed to include the
husband or wife of the individual, and

(c) references to assets representing any assets, income or
accumulations of income include references to shares in
or obligations of any company to which, or obligations of
any other person to whom, those assets, that income or
those accumulations are or have been transferred.

(3) This section shall apply for the purpose of preventing the
avoidance by individuals ordinarily resident in the State of liability
to income tax by means of transfers of assets by virtue or in con-
sequence of which, either alone or in conjunction with associated
operations, income becomes payable to persons resident or domi-
ciled out of the State.

(4) Where by virtue or in consequence of any such transfer, either
alone or in conjunction with associated operations, such an individual
has power to enjoy (within the meaning of this section), whether
forthwith or in the future, any income of a person resident or domi-
ciled out of the State which, if it were income of that individual
received by that individual in the State, would be chargeable to tax
by deduction or otherwise, that income shall, whether it would or
would not have been chargeable to tax apart from this section, be
deemed to be income of that individual for the purposes of the
Income Tax Acts.

(5) (a) In this subsection, ‘‘capital sum’’ means—

(i) any sum paid or payable by means of loan or repay-
ment of a loan, and
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income, being a sum not paid or payable for full con-
sideration in money or money’s worth.

(b) Where, whether before or after any such transfer, such an
individual receives or is entitled to receive any capital
sum the payment of which is in any way connected with
the transfer or any associated operation, any income
which, by virtue or in consequence of the transfer, either
alone or in conjunction with associated operations, has
become the income of a person resident or domiciled out
of the State shall, whether it would or would not have
been chargeable to tax apart from this section, be deemed
to be the income of that individual for the purposes of
the Income Tax Acts.

(6) An individual shall for the purposes of this section be deemed
to have power to enjoy income of a person resident or domiciled out
of the State where—

(a) the income is in fact so dealt with by any person as to be
calculated, at some point of time and whether in the form
of income or not, to enure for the benefit of the
individual,

(b) the receipt or accrual of the income operates to increase the
value to the individual of any assets held by the individual
or for the individual’s benefit,

(c) the individual receives or is entitled to receive at any time
any benefit provided or to be provided out of that income
or out of moneys which are or will be available for the
purpose by reason of the effect or successive effects of
the associated operations on that income and on any
assets which directly or indirectly represent that income,

(d) the individual has power, by means of the exercise of any
power of appointment or power of revocation or other-
wise, to obtain for himself or herself, whether with or
without the consent of any other person, the beneficial
enjoyment of the income, or may in the event of the exer-
cise of any power vested in any other person become
entitled to the beneficial enjoyment of the income, or

(e) the individual is able, in any manner whatever and whether
directly or indirectly, to control the application of the
income.

(7) In determining whether an individual has power to enjoy
income within the meaning of this section, regard shall be had to
the substantial result and effect of the transfer and any associated
operations, and all benefits which may at any time accrue to the
individual (whether or not the individual has rights at law or in equity
in or to those benefits) as a result of the transfer and any associated
operations shall be taken into account irrespective of the nature or
form of the benefits.

(8) Subsections (4) and (5) shall not apply where the individual
shows in writing or otherwise to the satisfaction of the Revenue
Commissioners—
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(a) that the purpose of avoiding liability to taxation was not the
purpose or one of the purposes for which the transfer or
associated operations or any of them was effected, or

(b) that the transfer and any associated operations were bona
fide commercial transactions and were not designed for
the purpose of avoiding liability to taxation.

(9) In any case where a person is aggrieved by a decision taken
by the Revenue Commissioners in exercise of their functions under
subsection (8), the person shall be entitled to appeal to the Appeal
Commissioners against the decision of the Revenue Commissioners
and the Appeal Commissioners shall hear and determine the appeal
as if it were an appeal against an assessment to tax, and the pro-
visions of the Income Tax Acts relating to the rehearing of an appeal
and to the statement of a case for the opinion of the High Court on a
point of law shall apply accordingly with any necessary modifications.

807.—(1) Income tax chargeable by virtue of section 806 shall be
charged under Case IV of Schedule D.

(2) In computing the liability to income tax of an individual
chargeable by virtue of section 806, the same deductions and reliefs
shall be allowed as would have been allowed if the income deemed
to be income of the individual by virtue of that section had actually
been received by the individual.

(3) Where an individual has been charged to income tax on any
income deemed to be income of the individual by virtue of section
806 and that income is subsequently received by the individual, it
shall be deemed not to form part of the individual’s income again
for the purposes of the Income Tax Acts.

(4) In any case where an individual has for the purposes of section
806 power to enjoy income of a person abroad by reason of receiving
any such benefit referred to in subsection (6)(c) of that section, the
individual shall be chargeable to income tax by virtue of that section
under Case IV of Schedule D for the year of assessment in which
the benefit is received on the whole of the amount or value of that
benefit, except in so far as it is shown that the benefit derives directly
or indirectly from income on which the individual has already been
charged to income tax for that or a previous year of assessment.

808.—(1) In this section, ‘‘settlement’’ and ‘‘settlor’’ have the same
meanings respectively as in section 10.

(2) The Revenue Commissioners or such officer as the Revenue
Commissioners may appoint may by notice in writing require any
person to furnish them within such time as they may direct (not being
less than 28 days) with such particulars as they think necessary for
the purposes of sections 806, 807 and 809.

(3) The particulars which a person shall furnish under this section,
if required by such a notice to do so, shall include particulars as to—

(a) transactions with respect to which the person is or was act-
ing on behalf of others;

(b) transactions which in the opinion of the Revenue Com-
missioners, or of such officer as the Revenue Com-
missioners may appoint, it is proper that they should
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notwithstanding that in the opinion of the person to
whom the notice is given no liability to tax arises under
those sections;

(c) whether the person to whom the notice is given has taken
or is taking any (and if so what) part in any (and if so
what) transactions of a description specified in the notice.

(4) Notwithstanding anything in subsection (3), a solicitor shall not
be deemed for the purposes of paragraph (c) of that subsection to
have taken part in a transaction by reason only that the solicitor has
given professional advice to a client in connection with that trans-
action, and shall not, in relation to anything done by the solicitor on
behalf of a client, be compellable under this section, except with the
consent of the client, to do more than state that the solicitor is or
was acting on behalf of a client, and specify the name and address of
the client and also—

(a) in the case of anything done by the solicitor in connection
with the transfer of any asset by or to an individual ordi-
narily resident in the State to or by any body corporate
mentioned in subsection (5), or in connection with any
associated operation in relation to any such transfer, to
specify the names and addresses of the transferor and the
transferee or of the persons concerned in the associated
operation, as the case may be;

(b) in the case of anything done by the solicitor in connection
with the formation or management of any body corporate
mentioned in subsection (5), to specify the name and
address of the body corporate;

(c) in the case of anything done by the solicitor in connection
with the creation, or with the execution of the trusts, of
any settlement by virtue or in consequence of which
income becomes payable to a person resident or domi-
ciled out of the State, to specify the names and addresses
of the settlor and of that person.

(5) The bodies corporate referred to in subsection (4) are bodies
corporate resident or incorporated outside the State which are, or if
resident in the State would be, close companies within the meaning
of sections 430 and 431.

(6) Nothing in this section shall impose on any bank the obligation
to furnish any particulars of any ordinary banking transactions
between the bank and a customer carried out in the ordinary course
of banking business, unless the bank has acted or is acting on behalf
of the customer in connection with the formation or management of
any body corporate mentioned in subsection (4)(b) or in connection
with the creation, or with the execution of the trusts, of any settle-
ment mentioned in subsection (4)(c).

809.—Where any income of any person is by virtue of the Income
Tax Acts, and in particular, but without prejudice to the generality
of the foregoing, by virtue of section 806, to be deemed to be income
of any other person, that income shall not be exempt from tax
either—

(a) as being derived from any stock or other security to which
section 43, 47, 49 or 50 applies, or
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(b) by virtue of section 35 or 63,

by reason of the first-mentioned person not being resident, or not
being ordinarily resident, or being neither domiciled nor ordinarily
resident, in the State.

810.—The provisions of the Income Tax Acts relating to the
charge, assessment, collection and recovery of tax, to appeals against
assessments and to cases to be stated for the opinion of the High
Court shall apply to income tax chargeable by virtue of section 806
subject to any necessary modifications.

CHAPTER 2

Miscellaneous

811.—(1) (a) In this section—

‘‘the Acts’’ means—

(i) the Tax Acts,

(ii) the Capital Gains Tax Acts,

(iii) the Value-Added Tax Act, 1972, and the
enactments amending or extending that Act,

(iv) the Capital Acquisitions Tax Act, 1976, and
the enactments amending or extending that
Act,

(v) Part VI of the Finance Act, 1983, and the
enactments amending or extending that Part,
and

(vi) the statutes relating to stamp duty,

and any instruments made thereunder;

‘‘business’’ means any trade, profession or vocation;

‘‘notice of opinion’’ means a notice given by the
Revenue Commissioners under subsection (6);

‘‘tax’’ means any tax, duty, levy or charge which in
accordance with the Acts is placed under the care
and management of the Revenue Commissioners
and any interest, penalty or other amount payable
pursuant to the Acts;

‘‘tax advantage’’ means—

(i) a reduction, avoidance or deferral of any
charge or assessment to tax, including any
potential or prospective charge or assess-
ment, or

(ii) a refund of or a payment of an amount of tax,
or an increase in an amount of tax,
refundable or otherwise payable to a person,
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amount so refundable or payable,

arising out of or by reason of a transaction, includ-
ing a transaction where another transaction would
not have been undertaken or arranged to achieve
the results, or any part of the results, achieved or
intended to be achieved by the transaction;

‘‘tax avoidance transaction’’ has the meaning
assigned to it by subsection (2);

‘‘tax consequences’’, in relation to a tax avoidance
transaction, means such adjustments and acts as
may be made and done by the Revenue Com-
missioners pursuant to subsection (5) in order to
withdraw or deny the tax advantage resulting from
the tax avoidance transaction;

‘‘transaction’’ means—

(i) any transaction, action, course of action,
course of conduct, scheme, plan or proposal,

(ii) any agreement, arrangement, understanding,
promise or undertaking, whether express or
implied and whether or not enforceable or
intended to be enforceable by legal pro-
ceedings, and

(iii) any series of or combination of the circum-
stances referred to in paragraphs (i) and (ii),

whether entered into or arranged by one person or
by 2 or more persons—

(I) whether acting in concert or not,

(II) whether or not entered into or arranged
wholly or partly outside the State, or

(III) whether or not entered into or arranged as
part of a larger transaction or in conjunction
with any other transaction or transactions.

(b) In subsections (2) and (3), for the purposes of the
hearing or rehearing under subsection (8) of an
appeal made under subsection (7) or for the pur-
poses of the determination of a question of law aris-
ing on the statement of a case for the opinion of
the High Court, the references to the Revenue
Commissioners shall, subject to any necessary
modifications, be construed as references to the
Appeal Commissioners or to a judge of the Circuit
Court or, to the extent necessary, to a judge of the
High Court, as appropriate.

(2) For the purposes of this section and subject to subsection (3),
a transaction shall be a ‘‘tax avoidance transaction’’ if having regard
to any one or more of the following—

(a) the results of the transaction,
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(b) its use as a means of achieving those results, and

(c) any other means by which the results or any part of the
results could have been achieved,

the Revenue Commissioners form the opinion that—

(i) the transaction gives rise to, or but for this section would
give rise to, a tax advantage, and

(ii) the transaction was not undertaken or arranged primarily for
purposes other than to give rise to a tax advantage,

and references in this section to the Revenue Commissioners forming
an opinion that a transaction is a tax avoidance transaction shall be
construed as references to the Revenue Commissioners forming an
opinion with regard to the transaction in accordance with this
subsection.

(3) (a) Without prejudice to the generality of subsection (2), in
forming an opinion in accordance with that subsection
and subsection (4) as to whether or not a transaction is a
tax avoidance transaction, the Revenue Commissioners
shall not regard the transaction as being a tax avoidance
transaction if they are satisfied that—

(i) notwithstanding that the purpose or purposes of the
transaction could have been achieved by some other
transaction which would have given rise to a greater
amount of tax being payable by the person, the
transaction—

(I) was undertaken or arranged by a person with a
view, directly or indirectly, to the realisation of
profits in the course of the business activities of
a business carried on by the person, and

(II) was not undertaken or arranged primarily to give
rise to a tax advantage,

or

(ii) the transaction was undertaken or arranged for the
purpose of obtaining the benefit of any relief, allow-
ance or other abatement provided by any provision
of the Acts and that the transaction would not result
directly or indirectly in a misuse of the provision or
an abuse of the provision having regard to the pur-
poses for which it was provided.

(b) In forming an opinion referred to in paragraph (a) in
relation to any transaction, the Revenue Commissioners
shall have regard to—

(i) the form of that transaction,

(ii) the substance of that transaction,

(iii) the substance of any other transaction or transactions
which that transaction may reasonably be regarded
as being directly or indirectly related to or connected
with, and
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any combination of those other transactions which
are so related or connected.

(4) Subject to this section, the Revenue Commissioners as
respects any transaction may at any time—

(a) form the opinion that the transaction is a tax avoidance
transaction,

(b) calculate the tax advantage which they consider arises, or
which but for this section would arise, from the
transaction,

(c) determine the tax consequences which they consider would
arise in respect of the transaction if their opinion were to
become final and conclusive in accordance with subsec-
tion (5)(e), and

(d) calculate the amount of any relief from double taxation
which they would propose to give to any person in
accordance with subsection (5)(c).

(5) (a) Where the opinion of the Revenue Commissioners that a
transaction is a tax avoidance transaction becomes final
and conclusive, they may, notwithstanding any other pro-
vision of the Acts, make all such adjustments and do all
such acts as are just and reasonable (in so far as those
adjustments and acts have been specified or described in
a notice of opinion given under subsection (6) and subject
to the manner in which any appeal made under subsection
(7) against any matter specified or described in the notice
of opinion has been finally determined, including any
adjustments and acts not so specified or described in the
notice of opinion but which form part of a final determi-
nation of any such appeal) in order that the tax advantage
resulting from a tax avoidance transaction shall be with-
drawn from or denied to any person concerned.

(b) Subject to but without prejudice to the generality of para-
graph (a), the Revenue Commissioners may—

(i) allow or disallow in whole or in part any deduction
or other amount which is relevant in computing tax
payable, or any part of such deduction or other
amount,

(ii) allocate or deny to any person any deduction, loss,
abatement, relief, allowance, exemption, income or
other amount, or any part thereof, or

(iii) recharacterize for tax purposes the nature of any pay-
ment or other amount.

(c) Where the Revenue Commissioners make any adjustment
or do any act for the purposes of paragraph (a), they shall
afford relief from any double taxation which they con-
sider would but for this paragraph arise by virtue of any
adjustment made or act done by them pursuant to para-
graphs (a) and (b).

(d) Notwithstanding any other provision of the Acts, where—
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(i) pursuant to subsection (4)(c), the Revenue Com-
missioners determine the tax consequences which
they consider would arise in respect of a transaction
if their opinion that the transaction is a tax avoidance
transaction were to become final and conclusive, and

(ii) pursuant to that determination, they specify or
describe in a notice of opinion any adjustment or act
which they consider would be, or be part of, those
tax consequences,

then, in so far as any right of appeal lay under subsection
(7) against any such adjustment or act so specified or
described, no right or further right of appeal shall lie
under the Acts against that adjustment or act when it is
made or done in accordance with this subsection, or
against any adjustment or act so made or done that is not
so specified or described in the notice of opinion but
which forms part of the final determination of any appeal
made under subsection (7) against any matter specified
or described in the notice of opinion.

(e) For the purposes of this subsection, an opinion of the Rev-
enue Commissioners that a transaction is a tax avoidance
transaction shall be final and conclusive—

(i) if within the time limited no appeal is made under
subsection (7) against any matter or matters specified
or described in a notice or notices of opinion given
pursuant to that opinion, or

(ii) as and when all appeals made under subsection (7)
against any such matter or matters have been finally
determined and none of the appeals has been so
determined by an order directing that the opinion of
the Revenue Commissioners to the effect that the
transaction is a tax avoidance transaction is void.

(6) (a) Where pursuant to subsections (2) and (4) the Revenue
Commissioners form the opinion that a transaction is a
tax avoidance transaction, they shall immediately on for-
ming such an opinion give notice in writing of the opinion
to any person from whom a tax advantage would be with-
drawn or to whom a tax advantage would be denied or
to whom relief from double taxation would be given if
the opinion became final and conclusive, and the notice
shall specify or describe—

(i) the transaction which in the opinion of the Revenue
Commissioners is a tax avoidance transaction,

(ii) the tax advantage or part of the tax advantage, calcu-
lated by the Revenue Commissioners which would
be withdrawn from or denied to the person to whom
the notice is given,

(iii) the tax consequences of the transaction determined
by the Revenue Commissioners in so far as they
would refer to the person, and

(iv) the amount of any relief from double taxation calcu-
lated by the Revenue Commissioners which they
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with subsection (5)(c).

(b) Section 869 shall, with any necessary modifications, apply
for the purposes of a notice given under this subsection
or subsection (10) as if it were a notice given under the
Income Tax Acts.

(7) Any person aggrieved by an opinion formed or, in so far as it
refers to the person, a calculation or determination made by the Rev-
enue Commissioners pursuant to subsection (4) may, by notice in
writing given to the Revenue Commissioners within 30 days of the
date of the notice of opinion, appeal to the Appeal Commissioners
on the grounds and, notwithstanding any other provision of the Acts,
only on the grounds that, having regard to all of the circumstances,
including any fact or matter which was not known to the Revenue
Commissioners when they formed their opinion or made their calcu-
lation or determination, and to this section—

(a) the transaction specified or described in the notice of
opinion is not a tax avoidance transaction,

(b) the amount of the tax advantage or the part of the tax
advantage, specified or described in the notice of opinion
which would be withdrawn from or denied to the person
is incorrect,

(c) the tax consequences specified or described in the notice of
opinion, or such part of those consequences as shall be
specified or described by the appellant in the notice of
appeal, would not be just and reasonable in order to with-
draw or to deny the tax advantage or part of the tax
advantage specified or described in the notice of opinion,
or

(d) the amount of relief from double taxation which the Rev-
enue Commissioners propose to give to the person is
insufficient or incorrect.

(8) The Appeal Commissioners shall hear and determine an
appeal made to them under subsection (7) as if it were an appeal
against an assessment to income tax and, subject to subsection (9),
the provisions of the Income Tax Acts relating to the rehearing of
an appeal and to the statement of a case for the opinion of the High
Court on a point of law shall apply accordingly with any necessary
modifications; but on the hearing or rehearing of the appeal—

(a) it shall not be lawful to enquire into any grounds of appeal
other than those specified in subsection (7), and

(b) at the request of the appellants, 2 or more appeals made by
2 or more persons pursuant to the same opinion, calcu-
lation or determination formed or made by the Revenue
Commissioners pursuant to subsection (4) may be heard
or reheard together.

(9) (a) On the hearing of an appeal made under subsection (7),
the Appeal Commissioners shall have regard to all mat-
ters to which the Revenue Commissioners may or are
required to have regard under this section, and—

(i) in relation to an appeal made on the grounds referred
to in subsection (7)(a), the Appeal Commissioners
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shall determine the appeal, in so far as it is made on
those grounds, by ordering, if they or a majority of
them—

(I) consider that the transaction specified or
described in the notice of opinion or any part of
that transaction is a tax avoidance transaction,
that the opinion or the opinion in so far as it
relates to that part is to stand,

(II) consider that, subject to such amendment or
addition thereto as the Appeal Commissioners
or the majority of them deem necessary and as
they shall specify or describe, the transaction, or
any part of it, specified or described in the
notice of opinion, is a tax avoidance transaction,
that the transaction or that part of it be so
amended or added to and that, subject to the
amendment or addition, the opinion or the
opinion in so far as it relates to that part is to
stand, or

(III) do not so consider as referred to in clause (I) or
(II), that the opinion is void,

(ii) in relation to an appeal made on the grounds referred
to in subsection (7)(b), they shall determine the
appeal, in so far as it is made on those grounds, by
ordering that the amount of the tax advantage or the
part of the tax advantage specified or described in
the notice of opinion be increased or reduced by
such amount as they shall direct or that it shall stand,

(iii) in relation to an appeal made on the grounds referred
to in subsection (7)(c), they shall determine the
appeal, in so far as it is made on those grounds, by
ordering that the tax consequences specified or
described in the notice of opinion shall be altered or
added to in such manner as they shall direct or that
they shall stand, or

(iv) in relation to an appeal made on the grounds referred
to in subsection (7)(d), they shall determine the
appeal, in so far as it is made on those grounds, by
ordering that the amount of the relief from double
taxation specified or described in the notice of
opinion shall be increased or reduced by such
amount as they shall direct or that it shall stand.

(b) This subsection shall, subject to any necessary modifi-
cations, apply to the rehearing of an appeal by a judge
of the Circuit Court and, to the extent necessary, to the
determination by the High Court of any question or ques-
tions of law arising on the statement of a case for the
opinion of the High Court.

(10) The Revenue Commissioners may at any time amend, add to
or withdraw any matter specified or described in a notice of opinion
by giving notice (in this subsection referred to as ‘‘the notice of
amendment’’) in writing of the amendment, addition or withdrawal
to each and every person affected thereby, in so far as the person is
so affected, and subsections (1) to (9) shall apply in all respects as if
the notice of amendment were a notice of opinion and any matter
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described in a notice of opinion; but no such amendment, addition
or withdrawal may be made so as to set aside or alter any matter
which has become final and conclusive on the determination of an
appeal made with regard to that matter under subsection (7).

(11) Where pursuant to subsections (2) and (4) the Revenue Com-
missioners form the opinion that a transaction is a tax avoidance
transaction and pursuant to that opinion notices are to be given
under subsection (6) to 2 or more persons, any obligation on the
Revenue Commissioners to maintain secrecy or any other restriction
on the disclosure of information by the Revenue Commissioners
shall not apply with respect to the giving of those notices or to the
performance of any acts or the discharge of any functions authorised
by this section to be performed or discharged by them or to the
performance of any act or the discharge of any functions, including
any act or function in relation to an appeal made under subsection
(7), which is directly or indirectly related to the acts or functions so
authorised.

(12) The Revenue Commissioners may nominate any of their
officers to perform any acts and discharge any functions, including
the forming of an opinion, authorised by this section to be performed
or discharged by the Revenue Commissioners, and references in this
section to the Revenue Commissioners shall with any necessary
modifications be construed as including references to an officer so
nominated.

(13) This section shall apply as respects any transaction where the
whole or any part of the transaction is undertaken or arranged on or
after the 25th day of January, 1989, and as respects any transaction
undertaken or arranged wholly before that date in so far as it gives
rise to, or would but for this section give rise to—

(a) a reduction, avoidance or deferral of any charge or assess-
ment to tax, or part thereof, where the charge or assess-
ment arises by virtue of any other transaction carried out
wholly on or after a date, or

(b) a refund or a payment of an amount, or of an increase in an
amount, of tax, or part thereof, refundable or otherwise
payable to a person where that amount or increase in the
amount would otherwise become first so refundable or
otherwise payable to the person on a date,

which could not fall earlier than the 25th day of January, 1989.

812.—(1) In this section—

‘‘interest’’ includes dividends, annuities and shares of annuities;

‘‘securities’’ include stocks and shares of all descriptions.

(2) Where in any year of assessment or accounting period an
owner (in this section referred to as ‘‘the owner’’) of any securities
sells or transfers the right to receive any particular interest payable
(whether before or after such sale or transfer) in respect of those
securities without selling or transferring those securities, then, and in
every such case, the following provisions shall apply:
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(a) for the purposes of the Tax Acts that interest (whether it
would or would not be chargeable to tax if this section
had not been enacted)—

(i) shall be deemed to be the income of the owner or,
where the owner is not the beneficial owner of the
securities and some other person (in this section
referred to as ‘‘the beneficiary’’) is beneficially
entitled to the income arising from the securities, the
income of the beneficiary,

(ii) shall be deemed to be income of the owner or the
beneficiary, as the case may be, for that year of
assessment or accounting period, as the case may be,

(iii) shall not be deemed to be income of any other per-
son, and

(iv) shall, where the proceeds of the sale or transfer are
chargeable to tax under Schedule C or under Chap-
ter 2 of Part 4, be deemed to be equal in amount to
the amount of those proceeds;

(b) where the right to receive that particular interest is sub-
sequently sold, transferred or otherwise realised, the pro-
ceeds of such subsequent sale, transfer or other realis-
ation shall not be deemed for any of the purposes of the
Tax Acts to be income of the person by or on whose
behalf such subsequent sale, transfer or other realisation
is made or effected;

(c) where the securities are of such character that the interest
payable in respect of the securities may be paid without
deduction of tax, then, unless the owner or beneficiary,
as the case may be, shows that the proceeds of any sale
or other realisation of the right to receive the interest,
which is deemed to be income of the owner or of the
beneficiary, as the case may be, by virtue of this section,
have been charged to tax under Schedule C or under
Chapter 2 of Part 4, the owner or beneficiary, as the case
may be, shall be chargeable to tax under Case IV of
Schedule D in respect of that interest, but shall be
entitled to credit for any tax which that interest is shown
to have borne;

(d) where in any case to which paragraph (c) applies the compu-
tation of the tax in respect of the interest which is made
chargeable under Case IV of Schedule D by that para-
graph would, if that interest had been chargeable under
Case III of Schedule D, have been made by reference
to the amount received in the State, the tax chargeable
pursuant to paragraph (c) shall be computed on the full
amount of the sums received in the State in the year of
assessment or in any subsequent year of assessment in
which the owner remains the owner of the securities;

(e) nothing in this subsection shall affect any provision of the
Tax Acts authorising or requiring the deduction of tax
from any interest which is deemed by virtue of this sub-
section to be income of the owner or of the beneficiary
or from the proceeds of any subsequent sale, transfer or
other realisation mentioned in this subsection of the right
to receive that particular interest.
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(a) subsection (2)(c) shall apply (subject to the provisions of
the Corporation Tax Acts relating to distributions) to any
interest, whether or not the securities are of such charac-
ter that the interest may be paid without deduction of
tax, and as if ‘‘, but shall be entitled to credit for any tax
which that interest is shown to have borne’’ were deleted,
and

(b) subsection (2)(d) shall not apply.

(4) The Revenue Commissioners may by notice in writing require
any person to furnish them, within such time (not being less than 28
days from the service of the notice) as shall be specified in the notice,
with such particulars in relation to all securities of which such person
was the owner at any time during the period specified in the notice
as the Revenue Commissioners may consider to be necessary for the
purposes of this section or for the purpose of discovering whether—

(a) tax has been borne in respect of the interest payable in
respect of those securities, or

(b) the proceeds of any sale, transfer or other realisation of the
right to receive the interest in respect of those securities
has been charged to tax under Schedule C or under
Chapter 2 of Part 4.

813.—(1) This section shall apply as respects any transaction
effected with reference to the lending of money or the giving of cre-
dit, or the varying of the terms on which money is loaned or credit
is given, or which is effected with a view to enabling or facilitating
any such arrangement concerning the lending of money or the giving
of credit.

(2) Subsection (1) shall apply whether the transaction is effected
between the lender or creditor and the borrower or debtor, or
between either of them and a person connected with the other or
between a person connected with one and a person connected with
the other.

(3) Where the transaction provides for the payment of any annuity
or other annual payment, not being interest but being a payment
chargeable to tax under Schedule D, the payment shall be treated
for the purposes of the Tax Acts as if it were a payment of annual
interest.

(4) Where the transaction is one by which an owner of any securi-
ties or other property carrying a right to income (in this subsection
referred to as ‘‘the owner’’) agrees to sell or transfer the property,
and by the same or any collateral agreement—

(a) the purchaser or transferee (in this subsection referred to as
‘‘the buyer’’) or a person connected with the buyer agrees
to sell or transfer at a later date the same or any other
property to the owner or a person connected with the
owner, or

(b) the owner or a person connected with the owner acquires
an option, which the owner or the person connected with
the owner subsequently exercises, to buy or acquire the
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same or any other property from the buyer or a person
connected with the buyer,

then, without prejudice to the liability of any other person, the owner
shall be chargeable to tax under Case IV of Schedule D on an
amount equal to any income which arises from the first-mentioned
property at any time before the repayment of the loan or the termin-
ation of the credit.

(5) Where under the transaction a person assigns, surrenders or
otherwise agrees to waive or forego income arising from any prop-
erty (without a sale or transfer of the property), then, without preju-
dice to the liability of any other person, the first-mentioned person
shall be chargeable to tax under Case IV of Schedule D on a sum
equal to the amount of income assigned, surrendered, waived or
foregone.

(6) Where credit is given for the purchase price of any property
and the rights attaching to the property are such that during the
subsistence of the debt the purchaser’s rights to income from the
property are suspended or restricted, the purchaser shall be treated
for the purposes of subsection (5) as having surrendered a right to
income of an amount equivalent to the income which the purchaser
has in effect foregone by obtaining the credit.

(7) The amount of any income payable subject to deduction of tax
at the standard rate shall be taken for the purposes of subsection (5)
as the amount before deduction of that tax.

814.—(1) In this section—

‘‘assignable deposit’’ means a deposit of money in any currency,
which has been deposited with any person, whether it is to be repaid
with or without interest and which at the direction of the depositor
may be assigned with or without interest to another person;

‘‘certificate of deposit’’ means a document relating to money in any
currency, which has been deposited with the issuer or some other
person, being a document which recognises an obligation to pay a
stated amount to bearer or to order, with or without interest, and
being a document by the delivery of which, with or without endorse-
ment, the right to receive that stated amount, with or without
interest, is transferable.

(2) This section shall apply to any right—

(a) to receive from any person an amount of money, with or
without interest, which is stated in a certificate of deposit
issued to the person who has deposited the money or to
any other person, or

(b) to receive from any person an amount of money, with or
without interest, being a right arising from an assignable
deposit which may be assigned or transferred to another
person by the person who has deposited the money or by
any person who has acquired the right to do so.

(3) Where after the 3rd day of April, 1974, a person acquires a
right to which this section applies, any gain arising to the person
from the disposal of that right or, except in so far as it is a right to
receive interest, from its exercise shall, if not to be taken into account
as a trading receipt, be deemed for the purposes of the Tax Acts to
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ule D and shall be charged to tax accordingly.

(4) Where on or before the 3rd day of April, 1974, a person
acquired a right to which this section applies and disposes or dis-
posed of, or exercises or exercised, the right after that date, so much
of any gain arising to the person from that disposal, or, except in so
far as it is a right to receive interest, from that exercise, as bears to
the total amount of the gain the same proportion as the number of
days from the 3rd day of April, 1974, to the date of the disposal or
exercise bears to the total number of days from the date of the
acquisition to the date of the disposal or exercise, shall, if not to be
taken into account as a trading receipt, be deemed for the purposes
of the Tax Acts to be annual profits or gains chargeable to tax under
Case IV of Schedule D and shall be charged to tax accordingly.

(5) Where a person sustains a loss in a transaction which if profits
had arisen from it would be chargeable to tax by virtue of subsection
(3) or (4), then, if the person is chargeable to tax under Schedule C
or D in respect of the interest payable on the amount of money the
right to which has been disposed of, the amount of that interest shall
be included in the amounts against which the person may claim to
set off the amount of the loss under section 383 or 399, as the case
may be.

(6) For the purposes of this section, profits or gains shall not be
treated as falling to be taken into account as a trading receipt by
reason only that they are included in the computation required by
section 707.

815.—(1) In this section—

‘‘owner’’, in relation to securities, means at any time the person who
would be entitled, if the securities were redeemed at that time by the
person who issued them, to the proceeds of the redemption;

‘‘securities’’ includes—

(a) assets which are not chargeable assets for the purposes of
capital gains tax by virtue of section 607, and

(b) stocks, bonds and obligations of any government, municipal
corporation, company or other body corporate, whether
creating or evidencing a charge on assets or not,

but does not include shares (within the meaning of the Companies
Act, 1963) of a company (within the meaning of that Act) or similar
body.

(2) (a) Subject to paragraphs (b) to (d) and subsection (3), where
the owner of a security (in this subsection referred to as
‘‘the owner’’) sells or transfers, or causes or authorises to
be sold or transferred, the security and where any interest
payable in respect of the security is receivable otherwise
than by the owner, then, for the purposes of this
section—

(i) interest payable in respect of the security shall be
deemed for the purposes of the Tax Acts to have
accrued on a day to day basis from the date on which
the owner acquired the security, and
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(ii) the owner shall be chargeable under Case IV of
Schedule D on interest so deemed to have accrued
from that date up to the date of the contract for sale
or transfer of the security or the date of payment of
the consideration in respect of the sale or transfer,
whichever is the later.

(b) Where during the owner’s period of ownership of the
security the owner has received interest in respect of the
security in respect of which the owner is chargeable to tax
under any other provision of the Tax Acts, the amount of
interest on which the owner is chargeable under this
section shall be reduced by the amount in respect of
which the owner is so chargeable under that other
provision.

(c) Where under the terms of the sale or transfer of the secur-
ity or an associated agreement, arrangement, understand-
ing, promise or undertaking, whether express or implied,
the owner—

(i) agrees to buy back or reacquire the security, or

(ii) acquires an option which the owner subsequently
exercises to buy back or reacquire the security,

the charge to tax imposed under this section shall be
based on the interest deemed to have accrued up to the
next date after that sale or transfer on which interest is
payable in respect of the security.

(d) Where the owner subsequently resells or retransfers, or
causes or authorises to be resold or retransferred, the
security, any further charge to tax under this section in
respect of that subsequent resale or retransfer shall be
based on interest deemed to have accrued from a date
not earlier than that next payment date.

(3) This section shall not apply—

(a) where the security has been held by the same owner for a
continuous period of at least 2 years immediately before
the date of such contract for sale or transfer or the date
of such payment of consideration, whichever is the later,
as is referred to in subsection (2)(a), the personal rep-
resentatives of a deceased person whose estate is in the
course of administration and the deceased person being
regarded for the purposes of this paragraph as being the
same owner,

(b) where the owner is a person carrying on a trade which con-
sists wholly or partly of dealing in securities, the profits
of which are chargeable to income tax or corporation tax
under Case I of Schedule D for the year of assessment
or, as the case may be, the accounting period in respect
of which the consideration for the sale is taken into
account in computing for the purposes of assessment to
income tax or corporation tax for that year or accounting
period the profits of the trade,

(c) where—
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(within the meaning of section 738), and

(ii) any gain or loss accruing to the owner on the sale or
transfer is a chargeable gain or an allowable loss, as
the case may be,

(d) where the sale or transfer is a sale or transfer by a wife to
her husband at a time when she is treated as living with
him for income tax purposes as provided in section 1015,
or a sale or transfer by a husband to a wife at such time,
the husband and the wife being regarded for the purposes
of paragraph (a), in the case of such a transaction or in
the case of a sale or transfer by the husband or the wife
to any other person after such a transaction or trans-
actions, as being the same owner, or

(e) where the security is a security the interest on which is
treated as a distribution for the purposes of the Corpor-
ation Tax Acts.

(4) The reference in subsection (2)(c) to buying back or reacquir-
ing the security shall be deemed to include references to buying or
acquiring a similar security, and securities shall be so deemed to be
similar if they entitle their holders to the same rights against the
same persons as to capital and interest and the same remedies for
the enforcement of those rights, notwithstanding any difference in
the total nominal amounts of the respective securities or in the form
in which they are held or the manner in which they can be
transferred.

(5) (a) For the purposes of identifying securities acquired by an
owner with securities included in a sale or transfer by the
owner, in so far as the securities are of the same class,
securities acquired at a later date shall be deemed to be
so included before securities acquired at an earlier date.

(b) Securities shall be regarded as being of the same class
where they entitle their owners to the same rights against
the same person as to capital and interest and the same
remedies for the enforcement of those rights.

(6) (a) Without prejudice to any other provision of the Tax Acts
requiring the disclosure of information, an inspector may
by notice in writing require any person to whom para-
graph (b) applies to furnish within the time specified in
the notice such particulars as the inspector considers
necessary for the purposes of this section and for the pur-
pose of determining whether a charge to tax arises under
this section.

(b) This paragraph shall apply to—

(i) a person who issues a security,

(ii) any agent of such a person, and

(iii) an owner of a security.
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816.—(1) In this section—

‘‘company’’ means any body corporate;

‘‘quoted company’’ means a company whose shares or any class of
whose shares—

(a) are listed in the official list of the Irish Stock Exchange or
any other stock exchange, or

(b) are dealt in on the smaller companies market, the unlisted
securities market or the exploration securities market of
the Irish Stock Exchange or on any similar or corre-
sponding market of any other stock exchange;

‘‘share’’ means share in the share capital of a company and, other
than in the definition of ‘‘quoted company’’, includes stock and any
other interest in the company.

(2) Where any person as a consequence of the exercise (whether
before, on or after the declaration of a distribution of profits by a
company which is not a quoted company) of an option to receive in
respect of shares in the company either a sum in cash or additional
share capital of the company receives such additional share capital,
that person shall be deemed for the purposes of the Tax Acts to have
received from the company, instead of such share capital, income
equal to the sum that person would have received if that person had
received the distribution in cash.

(3) Any income deemed under subsection (2) to have been
received from a company by a person shall—

(a) if the company is resident outside the State, be treated as
income from securities and possessions outside the State
and be assessed and charged to tax under Case III of
Schedule D;

(b) if the company is resident in the State, be treated as profits
or gains not within any other Case of Schedule D and not
charged by virtue of any other Schedule and be assessed
and charged to tax under Case IV of Schedule D.

(4) For the purposes of this section, an option to receive either a
dividend in cash or additional share capital shall be conferred on a
person not only where that person is required to choose one or the
other, but also where that person is offered the one subject to a
right, however expressed, to choose the other instead, and a person’s
abandonment of, or failure to exercise, such a right shall be treated
for those purposes as an exercise of the option.

817.—(1) (a) In this section—

‘‘appeal’’ means an appeal made in accordance with
section 933;

‘‘close company’’ has the same meaning as it has,
by virtue of sections 430 and 431, for the purposes
of the Corporation Tax Acts;

‘‘market value’’ shall be construed in accordance
with section 548;
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section 135;

‘‘shares’’ includes loan stock, debentures and any
interest or rights in or over, or any option in
relation to, shares, loan stock or debentures, and
references to ‘‘shareholder’’ shall be construed
accordingly.

(b) (i) For the purposes of this section, there shall be
a disposal of shares by a shareholder where the
shareholder disposes of shares or is treated
under the Capital Gains Tax Acts as disposing
of shares, and references to a disposal of shares
shall include references to a part disposal of
shares within the meaning of those Acts.

(ii) Where under any arrangement between a close
company (in this subparagraph referred to as
‘‘the first-mentioned company’’) and its, or
some of its, shareholders (being any arrange-
ment similar to an arrangement entered into
for the purposes of or in connection with a
scheme of reconstruction or amalgamation)
another close company issues shares to those
shareholders in respect of or in proportion to
(or as nearly as may be in proportion to) their
holdings of shares in the first-mentioned com-
pany, but the shares in the first-mentioned
company are either retained by the share-
holders or are cancelled, then, those share-
holders shall for the purposes of this section be
treated as making a disposal or a part disposal,
as the case may be, of the shares in the first-
mentioned company in exchange for those
shares held by them in consequence of such
arrangement.

(c) For the purposes of this section, the interest of a
shareholder in a trade or business shall not be sig-
nificantly reduced following a disposal of shares, or
the carrying out of a scheme or arrangement of
which the disposal of shares is a part, only if at any
time after the disposal the percentage of—

(i) the ordinary share capital of the close company
carrying on the trade or business at such
time which is beneficially owned by the
shareholder at such time,

(ii) any profits, which are available for distribution
to equity holders, of the close company
carrying on the trade or business at such
time to which the shareholder is beneficially
entitled at such time, or

(iii) any assets, available for distribution to equity
holders on a winding up, of the close com-
pany carrying on the trade or business at
such time to which the shareholder would be
beneficially entitled at such time on a wind-
ing up of the close company,
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is not significantly less than the percentage of that
ordinary share capital or those profits or assets, as
the case may be, of the close company carrying on
the trade or business at any time before the
disposal—

(I) which the shareholder beneficially owned, or

(II) to which the shareholder was beneficially
entitled,

at such time before the disposal, and sections 413 to
415 and section 418 shall apply, but without regard
to section 411(1)(c) in so far as it relates to those
sections, with any necessary modifications, to the
determination for the purposes of this paragraph of
the percentage of share capital or other amount
which a shareholder beneficially owns or is ben-
eficially entitled to, as they apply to the determi-
nation for the purposes of Chapter 5 of Part 12 of
the percentage of any such amount which a com-
pany so owns or is so entitled to.

(d) The value of any amount received in money’s worth
shall for the purposes of this section be the market
value of the money’s worth at the time of its receipt.

(2) This section shall apply for the purposes of counteracting any
scheme or arrangement undertaken or arranged by a close company,
or to which the close company is a party, being a scheme or arrange-
ment the purpose of which, or one of the purposes of which, is to
secure that any shareholder in the close company avoids or reduces
a charge or assessment to income tax under Schedule F by converting
into a capital receipt of the shareholder any amount which would
otherwise be available for distribution by the close company to the
shareholder by means of a dividend.

(3) Subject to subsection (7), this section shall apply to a disposal
of shares in a close company by a shareholder if, following the dis-
posal or the carrying out of a scheme or arrangement of which the
disposal is a part, the interest of the shareholder in any trade or
business (in this section referred to as ‘‘the specified business’’)
which was carried on by the close company at the time of the dis-
posal, whether or not the specified business continues to be carried
on by the close company after the disposal, is not significantly
reduced.

(4) Subject to subsection (5) and notwithstanding section 130(1) or
any provision of the Capital Gains Tax Acts, the amount of—

(a) the proceeds in either or both money and money’s worth
received by a shareholder in respect of a disposal of
shares in a close company to which this section applies,
or

(b) if it is less than those proceeds, the excess of those proceeds
over any consideration, being consideration which—

(i) is new consideration received by the close company
for the issue of those shares, and

(ii) has not previously been taken into account for the
purposes of this subsection,
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(within the meaning of the Corporation Tax Acts) made at the time
of the disposal by the close company to the shareholder.

(5) (a) In this subsection, ‘‘capital receipt’’ means, as appropriate
in the circumstances, any amount of either or both money
and money’s worth (other than shares issued by a close
company carrying on the specified business) which—

(i) is received by a shareholder in respect of a disposal
of shares or by reason of any act done pursuant to a
scheme or arrangement of which the disposal is a
part, and

(ii) apart from this section is not chargeable to income
tax in the hands of the shareholder.

(b) The amount which at any time may be treated under sub-
section (4) as a distribution made by a close company to
a shareholder in respect of any disposal of shares in the
close company shall not exceed the amount of the capital
receipt, or the aggregate of the amounts of the capital
receipts, which at such time has or have been received by
the shareholder—

(i) in respect of the disposal, or

(ii) by reason of any act done pursuant to a scheme or
arrangement of which the disposal is a part.

(c) A capital receipt received by a shareholder at any time on
or after the disposal shall in respect of such time result in
so much of the amount mentioned in subsection (4) being
treated as a distribution (which is made by the close com-
pany to the shareholder at the time of the disposal) as
does not exceed the amount of the capital receipt, or the
aggregate of the amounts of such capital receipts, which
at such time on or after the disposal has or have been
received by the shareholder.

(d) Where as a result of a shareholder having received a capi-
tal receipt a close company is treated as having made a
distribution to the shareholder under subsection (4), any
provision of the Income Tax Acts in respect of interest
on unpaid tax shall apply for the purposes of tax due in
respect of that distribution as if the tax were due and
payable only from the day on which the shareholder
received the capital receipt.

(6) Notwithstanding section 136(1), where a shareholder in a close
company is treated under this section as having received a distri-
bution from the close company, the shareholder shall only be entitled
to a tax credit in respect of the distribution to the extent that the
close company has paid advance corporation tax in respect of the
distribution in accordance with Chapter 8 of Part 6; but, where a
close company would but for the application of section 162 have paid
an amount or an additional amount of advance corporation tax in
respect of a distribution, the close company shall be treated as having
paid such an amount or additional amount of advance corporation
tax in respect of the distribution for the purposes of this subsection.
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(7) This section shall not apply as respects a disposal of shares in
a close company by a shareholder where it is shown to the satis-
faction of the inspector or, on the hearing or the rehearing of an
appeal, to the satisfaction of the Appeal Commissioners or a judge
of the Circuit Court, as the case may be, that the disposal was made
for bona fide commercial reasons and not as part of a scheme or
arrangement the purpose or one of the purposes of which was the
avoidance of tax.

PART 34

Provisions Relating to the Residence of Individuals

818.—In this Part other than in section 825—

‘‘the Acts’’ means—

(a) the Tax Acts,

(b) the Capital Gains Tax Acts, and

(c) the Capital Acquisitions Tax Act, 1976, and the enactments
amending or extending that Act,

and any instruments made thereunder;

‘‘authorised officer’’ means an officer of the Revenue Commissioners
authorised by them in writing for the purposes of this Part;

‘‘present in the State’’, in relation to an individual, means the per-
sonal presence of the individual in the State;

‘‘tax’’ means any tax payable in accordance with any provision of the
Acts.

819.—(1) For the purposes of the Acts, an individual shall be resi-
dent in the State for a year of assessment if the individual is present
in the State—

(a) at any one time or several times in the year of assessment
for a period in the whole amounting to 183 days or more,
or

(b) at any one time or several times—

(i) in the year of assessment, and

(ii) in the preceding year of assessment,

for a period (being a period comprising in the aggregate
the number of days on which the individual is present in
the State in the year of assessment and the number of
days on which the individual was present in the State in
the preceding year of assessment) in the aggregate
amounting to 280 days or more.

(2) Notwithstanding subsection (1)(b), where for a year of assess-
ment an individual is present in the State at any one time or several
times for a period in the aggregate amounting to not more than 30
days—
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of assessment, and

(b) no account shall be taken of the period for the purposes of
the aggregate mentioned in subsection (1)(b).

(3) (a) Notwithstanding subsections (1) and (2), an individual—

(i) who is not resident in the State for a year of assess-
ment, and

(ii) to whom paragraph (b) applies,

may at any time elect to be treated as resident in the
State for that year and, where an individual so elects, the
individual shall for the purposes of the Acts be deemed
to be resident in the State for that year.

(b) This paragraph shall apply to an individual who satisfies
an authorised officer that the individual is in the State—

(i) with the intention, and

(ii) in such circumstances,

that the individual will be resident in the State for the
following year of assessment.

(4) For the purposes of this section, an individual shall be deemed
to be present in the State for a day if the individual is present in the
State at the end of the day.

820.—(1) For the purposes of the Acts, an individual shall be ordi-
narily resident in the State for a year of assessment if the individual
has been resident in the State for each of the 3 years of assessment
preceding that year.

(2) An individual ordinarily resident in the State shall not for the
purposes of the Acts cease to be ordinarily resident in the State for
a year of assessment unless the individual has not been resident in
the State in each of the 3 years of assessment preceding that year.

821.—(1) Where an individual is not resident but is ordinarily resi-
dent in the State, sections 17 and 18(1) and Chapter 1 of Part 3 shall
apply as if the individual were resident in the State; but this section
shall not apply in respect of—

(a) the income of an individual derived from one or more of
the following—

(i) a trade or profession, no part of which is carried on
in the State, and

(ii) an office or employment, all the duties of which are
performed outside the State, and

(b) other income of an individual which in any year of assess-
ment does not exceed £3,000.

(2) In determining for the purposes of subsection (1) whether the
duties of an office or employment are performed outside the State,
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any duties performed in the State, the performance of which is
merely incidental to the performance of the duties of the office or
employment outside the State, shall be treated as having been perfor-
med outside the State.

822.—(1) For the purposes of a charge to tax on any income, pro-
fits or gains from an employment, where during a year of assessment
(in this section referred to as ‘‘the relevant year’’)—

(a) (i) an individual who has not been resident in the State for
the preceding year of assessment satisfies an author-
ised officer that the individual is in the State—

(I) with the intention, and

(II) in such circumstances,

that the individual will be resident in the State for
the following year of assessment, or

(ii) an individual who is resident in the State satisfies an
authorised officer that the individual is leaving the
State, other than for a temporary purpose—

(I) with the intention, and

(II) in such circumstances,

that the individual will not be resident in the State
for the following year of assessment,

and

(b) the individual would but for this section be resident in the
State for the relevant year,

subsection (2) shall apply in relation to the individual.

(2) (a) An individual to whom paragraphs (a)(i) and (b) of sub-
section (1) apply shall be deemed to be resident in the
State for the relevant year only from the date of his or
her arrival in the State.

(b) An individual to whom paragraphs (a)(ii) and (b) of sub-
section (1) apply shall be deemed to be resident in the
State for the relevant year only up to and including the
date of his or her leaving the State.

(3) Where by virtue of this section an individual is resident in the
State for part of a year of assessment, the Acts shall apply as if—

(a) income arising during that part of the year or, in a case to
which section 71(3) applies, amounts received in the State
during that part of the year were income arising or
amounts received for a year of assessment in which the
individual is resident in the State, and

(b) income arising or, as the case may be, amounts received in
the remaining part of the year were income arising or
amounts received in a year of assessment in which the
individual is not resident in the State.
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‘‘qualifying day’’, in relation to an office or employment of an indi-
vidual, means a day which is—

(a) one of at least 14 consecutive days on which the individual
is absent from the State for the purposes of the perform-
ance of the duties of the office or employment or of those
duties and the duties of other offices or employments of
the individual outside the State and which (taken as a
whole) are substantially devoted to the performance of
such duties, and

(b) one on which the individual concerned is absent from the
State at the end of the day,

but no day shall be counted more than once as a qualifying day;

‘‘relevant period’’, in relation to a year of assessment, means a con-
tinuous period of 12 months—

(a) part only of which is comprised in the year of assessment,
and

(b) no part of which is comprised in another relevant period;

‘‘the specified amount’’ means an amount determined by the
formula—

D × E
365

where—

D is the number of qualifying days in the year of assessment con-
cerned, and

E is all the income, profits or gains from an office, employment or
pension whether chargeable under Schedule D or E (including
income from offices or employments the duties of which are per-
formed in the State) of an individual in that year.

(2) (a) Subject to paragraph (b), this section shall apply to—

(i) an office of director of a company which is within the
charge to corporation tax, or would be within the
charge to corporation tax if it were resident in the
State, and which carries on a trade or profession,

(ii) an employment other than—

(I) an employment the emoluments of which are
paid out of the revenue of the State, or

(II) an employment with any board, authority or
other similar body established by or under
statute.

(b) This section shall not apply in any case where the income
from an office or employment—

(i) is chargeable to tax in accordance with section 71(3),
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(ii) is subject to section 73, or would be so subject if the
employment were deemed to be property situated
where the employment is exercised, or

(iii) is income to which section 822 applies.

(3) Where for any year of assessment an individual resident in the
State makes a claim in that behalf to and satisfies an authorised
officer that—

(a) the duties of an office or employment to which this section
applies of the individual are performed wholly or partly
outside the State, and

(b) either—

(i) the number of days in that year which are qualifying
days in relation to the office or employment
(together with any days which are qualifying days in
relation to any other such office or employment of
the individual), or

(ii) the number of such days referred to in subparagraph
(i) in a relevant period in relation to that year,

amounts to at least 90 days,

there shall be deducted from the income, profits or gains from the
office or employment to be assessed under Schedule D or E, as may
be appropriate, an amount equal to the specified amount.

(4) Notwithstanding anything in the Acts, the income, profits or
gains from an office or employment shall for the purposes of this
section be deemed not to include any amounts paid in respect of
expenses incurred wholly, exclusively and necessarily in the perform-
ance of the duties of the office or employment.

824.—(1) An individual aggrieved by a decision of an authorised
officer on any question arising under the provisions of this Chapter
which require an individual to satisfy an authorised officer on such
a question may, by notice in writing to that effect given to the author-
ised officer within 2 months from the date on which notice of the
decision is given to the individual, make an application to have the
question heard and determined by the Appeal Commissioners.

(2) Where an application is made under subsection (1), the Appeal
Commissioners shall hear and determine the question concerned in
the like manner as an appeal made to them against an assessment,
and the provisions of the Acts relating to such an appeal (including
the provisions relating to the rehearing of an appeal and to the state-
ment of a case for the opinion of the High Court on a point of law)
shall apply accordingly with any necessary modifications.

825.—(1) In this section—

‘‘the Acts’’ means—

(a) the Tax Acts,

(b) the Capital Gains Tax Acts, and
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‘‘donor’’ means an individual who makes a gift to the State;

‘‘gift’’ means a gift of property to the State which, on acceptance of
the gift by the Government pursuant to the State Property Act, 1954,
becomes vested pursuant to that Act in a State authority within the
meaning of that Act;

‘‘Irish tax’’ means any tax imposed by the Acts;

‘‘property’’ includes interests and rights of any description;

‘‘relevant date’’, in relation to an individual (being a donor or the
spouse of a donor), means the date (not being earlier than the 1st
day of September, 1974) on which the individual leaves the State for
the purpose of residence (other than occasional residence) outside
the State;

‘‘tax in that country’’ means any tax imposed in that country which
is identical with or substantially similar to Irish tax;

‘‘visits’’ means—

(a) in relation to a donor, visits by the donor to the State after
the relevant date for the purpose of advising on the man-
agement of the property which is the subject of the gift,
being visits that are in the aggregate less than 182 days
in any year of assessment in which they are made, and

(b) in relation to the spouse of a donor, visits by that spouse
when accompanying the donor on visits of the kind
referred to in paragraph (a).

(2) Where for any year of assessment a person (being a donor or
the spouse of a donor) is resident in a country outside the State for
the purposes of tax in that country and is chargeable to that tax
without any limitation as to chargeability, then, notwithstanding any-
thing to the contrary in the Tax Acts—

(a) as respects the year of assessment in which the relevant date
occurs, that person shall not as from the relevant date be
regarded as ordinarily resident in the State for the pur-
poses of Irish tax, and

(b) as respects any subsequent year of assessment, in determin-
ing whether that person is resident or ordinarily resident
in the State for the purposes of Irish tax, visits shall be
disregarded.

PART 35

Double Taxation Relief

CHAPTER 1

Principal reliefs

826.—(1) Where the Government by order declare that arrange-
ments specified in the order have been made with the government
of any territory outside the State in relation to affording relief from
double taxation in respect of—

(a) income tax;

(b) corporation tax in respect of income and chargeable gains;

(c) any taxes of a similar character imposed by the laws of the
State or by the laws of that territory;
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and that it is expedient that those arrangements should have the
force of law, then, subject to this section and sections 168 and 833 to
835, the arrangements shall, notwithstanding any enactment other
than section 168, have the force of law.

(2) Schedule 24 shall apply where arrangements which have the
force of law by virtue of this section provide that tax payable under
the laws of the territory concerned shall be allowed as a credit against
tax payable in the State.

(3) Any arrangements to which the force of law is given under
this section may include provision for relief from tax for periods
before the passing of this Act or before the making of the arrange-
ments and provisions as to income or chargeable gains which is or
are not subject to double taxation, and subsections (1) and (2) shall
apply accordingly.

(4) For the purposes of subsection (1), arrangements made with
the head of a foreign state shall be regarded as made with the
government of that state.

(5) Any order made under this section may be revoked by a sub-
sequent order, and any such revoking order may contain such tran-
sitional provisions as appear to the Government to be necessary or
expedient.

(6) Where an order is proposed to be made under this section, a
draft of the order shall be laid before Dáil Éireann and the order
shall not be made until a resolution approving of the draft has been
passed by Dáil Éireann.

(7) Where any arrangements have the force of law by virtue of
this section, the obligation as to secrecy imposed by any enactment
shall not prevent the Revenue Commissioners or any authorised
officer of the Revenue Commissioners from disclosing to any author-
ised officer of the government with which the arrangements are made
such information as is required to be disclosed under the
arrangements.

(8) The necessary apportionments as respects corporation tax
shall be made where arrangements having the force of law by virtue
of this section apply to the unexpired portion of an accounting period
current at a date specified by the arrangements, and any such
apportionment shall be made in proportion to the number of months
or fractions of months in the part of the relevant accounting period
before that date and in the remaining part of the relevant accounting
period respectively.

(9) The Revenue Commissioners may from time to time make
regulations generally for carrying out the provisions of this section
or any arrangements having the force of law under this section and
may in particular, but without prejudice to the generality of the fore-
going, by those regulations provide—

(a) for securing that relief from taxation imposed by the laws of
the territory to which any such arrangements relate does
not enure to the benefit of persons not entitled to such
relief, and

(b) for authorising, in cases where tax deductible from any per-
iodical payment has, in order to comply with any such
arrangements, not been deducted and it is discovered that
the arrangements do not apply to that payment, the
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to the payment or by deduction from subsequent
payments.

827.—Subject to any express amendments made by the Corpor-
ation Tax Acts and except in so far as arrangements made on or after
the 31st day of March, 1976, provide otherwise, any arrangements
made under section 361 of the Income Tax Act, 1967, or any earlier
enactment corresponding to that section, in relation to corporation
profits tax shall apply in relation to corporation tax and income and
chargeable gains chargeable to corporation tax as they are expressed
to apply in relation to corporation profits tax and profits chargeable
to corporation profits tax, and not as they apply in relation to income
tax; but this section shall not affect the operation, as they apply to
corporation tax, of section 826(7) and paragraph 12 of Schedule 24.

828.—(1) For the purposes of giving relief from double taxation
in relation to capital gains tax charged under the law of any country
outside the State, in section 826 and Schedule 24 as they apply for
the purposes of income tax, for references to income there shall be
substituted references to chargeable gains, for references to the
Income Tax Acts there shall be substituted references to the Capital
Gains Tax Acts and for references to income tax there shall be sub-
stituted references to capital gains tax meaning, as the context may
require, tax charged under the law of the State or tax charged under
the law of a country outside the State.

(2) In so far as capital gains tax charged under the law of a country
outside the State may by virtue of this section be taken into account
under section 826 and Schedule 24 as applied by this section, that tax,
whether relief is given by virtue of this section in respect of it or not,
shall not be taken into account for the purposes of those provisions
as they apply apart from this section.

(3) Section 826(7) shall apply in relation to capital gains tax as it
applies in relation to income tax.

(4) Subject to subsections (1) to (3) and the other provisions of
the Capital Gains Tax Acts relating to double taxation, the tax
chargeable under the law of any country outside the State on the
disposal of an asset which is borne by the person making the disposal
shall be allowable as a deduction in the computation under Chapter
2 of Part 19 of the gain accruing on the disposal.

829.—(1) This section shall apply to any relief given with a view
to promoting industrial, commercial, scientific, educational or other
development in a territory outside the State.

(2) For the purposes of section 826 and Schedule 24, any amount
of tax under the law of a territory outside the State which would
have been payable but for a relief to which this section applies given
under that law (being a relief with respect to which provision is made
in arrangements for double taxation relief which are the subject of
an order under section 826(1)) shall be treated as having been pay-
able, and references in section 826 and in Schedule 24 to double tax-
ation, tax payable or chargeable or tax not chargeable directly or by
deduction shall be construed accordingly.

(3) The Revenue Commissioners may make regulations generally
for carrying out the provisions of this section or any arrangements
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having the force of law under section 826 and may in particular, but
without prejudice to the generality of the foregoing, provide in the
regulations—

(a) for the purposes of this section or of the regulations, for the
application (with or without modifications) of any pro-
vision of the Tax Acts or any regulations made under
those Acts, including the provisions relating to the
rehearing of an appeal and to the statement of a case for
the opinion of the High Court on a point of law, and

(b) that the whole or any part of a dividend paid out of profits
or gains which consist of or include profits or gains in
relation to which double taxation relief is given by virtue
of this section is not to be regarded as income or profits
for any purpose of the Tax Acts.

CHAPTER 2

Miscellaneous

830.—(1) In this section—

‘‘accounting period’’ includes a part of an accounting period;

‘‘external tax’’ means a tax chargeable and payable under the law of
the territory in which the paying company is resident, being a terri-
tory to which this section applies, and which corresponds to Irish
corporation tax or income tax or both of those taxes, but a tax pay-
able under the law of a province, state or other part of a country, or
which is levied by or on behalf of a municipality or other local body,
shall for the purposes of this subsection be deemed not to correspond
to those taxes.

(2) This section shall apply to every territory other than—

(a) Northern Ireland and Great Britain,

(b) the United States of America, and

(c) a territory with the Government of which arrangements are
for the time being in force by virtue of section 826.

(3) Where a company (in this section referred to as ‘‘the investing
company’’) has paid by deduction or otherwise, or is liable to pay,
by reference to any part of its income arising in a territory to which
this section applies, tax for any accounting period and it is shown to
the satisfaction of the Revenue Commissioners that—

(a) that part of the investing company’s income consists of a
dividend or interest paid to it by a company resident in
the territory (in this section referred to as ‘‘the paying
company’’) not less than 50 per cent of the voting power
in which is controlled directly or indirectly by the
investing company,

(b) that dividend or interest arose from the investment in the
paying company by the investing company, whether by
means of loan or otherwise, of a sum or sums
representing—
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nil under—

(I) Part III of the Finance (Miscellaneous
Provisions) Act, 1956,

(II) Chapter IV of Part XXV of the Income Tax Act,
1967, or

(III) Part IV of the Corporation Tax Act, 1976,

(ii) such proportion of profits the Irish tax referable to
which was reduced otherwise than to nil under those
provisions as is equal to the proportion by which that
Irish tax has been so reduced, or

(iii) profits arising from exempted trading operations
which by virtue of—

(I) Parts I and II of the Finance (Miscellaneous
Provisions) Act, 1958,

(II) Chapter I of Part XXV of the Income Tax Act,
1967, or

(III) Part V of the Corporation Tax Act, 1976,

were not, in relation to the company by which such
operations were carried on, taken into account for
any purpose of—

(A) the Income Tax Acts,

(B) Part V of the Finance Act, 1920, and the enact-
ments amending or extending that Part, or

(C) the Corporation Tax Acts,

and

(c) the investing company has paid external tax in the territory
in respect of that part of its income,

then, the Revenue Commissioners may grant to the investing com-
pany in respect of that accounting period such relief as is just with a
view to affording relief in respect of the double taxation of that part
of the investing company’s income, but not exceeding the lesser of—

(aa) 50 per cent of the total of the corporation tax which but for
this section would be payable by the investing company
in respect of that part of its income, and

(bb) the amount of the external tax paid or payable in the terri-
tory in respect of that part of its income after deduction
of any relief to which the company may be entitled in
that territory.
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(4) (a) External tax paid by the paying company in respect of its
profits shall be taken into account in considering whether
any, and if so what, relief ought to be allowed in respect
of a dividend paid by the paying company to the investing
company, and for the purposes of this section (other than
this subsection) such tax or the appropriate part of such
tax shall be regarded as external tax paid by the investing
company.

(b) Paragraph 8 of Schedule 24 shall apply for the purpose of
ascertaining the amount of the external tax paid by the
paying company which is to be taken into account in
relation to any dividend paid by the paying company to
the investing company as it applies to the computation of
foreign tax to be taken into account for the purposes of
that paragraph.

(5) (a) Nothing in this section shall authorise the granting of relief
under this section to any company in respect of any
accounting period to such an extent as would reduce the
aggregate amount (computed after deduction of any
relief to which the company may be entitled in the
territory) of the corporation tax and external tax payable
by such company in respect of any part of its income of
the kind described in subsection (3)(a) arising in a terri-
tory to which this section applies below the amount of
corporation tax which would be payable by the company
in respect of that part of its income if that part of its
income had arisen in the State and had been liable in the
hands of the investing company to corporation tax.

(b) In computing for the purposes of paragraph (a) the
amount of corporation tax which would be so payable by
the company in respect of that part of its income if that
part had arisen in the State—

(i) no deduction for external tax shall be made from that
part of its income, and

(ii) where pursuant to subsection (4) external tax paid by
the paying company is regarded as external tax paid
by the investing company, that part of the investing
company’s income shall be treated as increased by
the amount of the external tax which is so regarded.

(6) Relief under this section shall be given as a credit against cor-
poration tax chargeable by reference to the part of the investing com-
pany’s income referred to in subsection (3)(a).

(7) (a) Any claim for relief under this section shall be made in
writing to the inspector not later than 6 years from the
end of the accounting period to which it relates.

(b) An appeal to the Appeal Commissioners shall lie on any
question arising under this section in the like manner as
an appeal would lie against an assessment to corporation
tax, and the provisions of the Tax Acts relating to appeals
shall apply accordingly.
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‘‘arrangements’’ means arrangements having the
force of law by virtue of section 826;

‘‘bilateral agreement’’ means any arrangements,
protocol or other agreement between the Govern-
ment and the government of another Member
State;

‘‘company’’ means a company of a Member State;

‘‘company of a Member State’’ has the meaning
assigned to it by Article 2 of the Directive;

‘‘the Directive’’ means Council Directive No.
90/435/EEC of 23 July 19901 on the common
system of taxation applicable in the case of parent
companies and subsidiaries of different Member
States;

‘‘distribution’’ means income from shares or from
other rights, not being debt claims, to participate in
a company’s profits, and includes any amount
assimilated to income from shares under the tax-
ation laws of the State of which the company mak-
ing the distribution is resident;

‘‘foreign tax’’ means any tax which—

(i) is payable under the laws of a Member State
other than the State, and

(ii) (I) is specified in paragraph (c) of Article 2 of
the Directive, or

(II) is substituted for and is substantially simi-
lar to a tax so specified;

‘‘Member State’’ means a Member State of the
European Communities;

‘‘parent company’’ means a company resident in
the State which owns at least 25 per cent of the
share capital of a company not so resident, but
where a bilateral agreement contains a provision to
the effect—

(i) that a company shall only be a parent company
during any uninterrupted period of at least 2
years throughout which at least 25 per cent
of the share capital of the company not resi-
dent in the State is owned by the first-men-
tioned company, or

(ii) that—

(I) the requirement (being the requirement
for the purposes of this definition) that
a company resident in the State own at
least 25 per cent of the share capital of

1O.J. No. L225 of 20.8.1990, p.6.
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the company not so resident shall be
treated as a requirement that the com-
pany so resident holds at least 25 per
cent of the voting rights in the company
not so resident, or

(II) that requirement shall be so treated and
a company shall only be a parent com-
pany during any uninterrupted period of
at least 2 years throughout which at
least 25 per cent of the voting rights in
the company not resident in the State is
held by the first-mentioned company,

then, in its application to a company to
which the provision in the bilateral agree-
ment applies, this definition shall apply sub-
ject to that provision and shall be construed
accordingly.

(b) For the purposes of this section, a company shall be
a subsidiary of another company which owns shares
or holds voting rights in it where the other com-
pany’s ownership of those shares or holding of
those rights is sufficient for that other company to
be a parent company.

(c) A word or expression used in this section and in the
Directive has, unless the contrary intention appears,
the same meaning in this section as in the Directive.

(2) Subject to subsections (3) and (4), where a parent company
receives a distribution chargeable in the State to corporation tax,
other than a distribution in a winding up, from its subsidiary—

(a) credit shall be allowed for—

(i) any withholding tax charged on the distribution by
the Federal Republic of Germany, the Hellenic
Republic or the Portuguese Republic, pursuant to
the derogations provided for in Article 5 of the
Directive, and

(ii) any foreign tax, not chargeable directly or by
deduction in respect of the distribution, which is
borne by the company making the distribution, and
is properly attributable to the proportion of its pro-
fits which is represented by the distribution, in so far
as that foreign tax exceeds so much of any tax credit
in respect of the distribution as is payable to the par-
ent company by the Member State in which the com-
pany making the distribution is resident,

against corporation tax in respect of the distribution to
the extent that credit for such withholding tax and foreign
tax would not otherwise be so allowed, and

(b) notwithstanding Chapter 2 of Part 4, the distribution shall
not be a dividend to which that Chapter applies.

(3) Where by virtue of subsection (2)(a) a company is to be
allowed credit for tax payable under the laws of a Member State
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subsection as if—

(a) the provisions of that subsection were arrangements provid-
ing that tax so payable shall be allowed as a credit against
tax payable in the State, and

(b) references in Schedule 24 to a dividend were references to
a distribution within the meaning of this section.

(4) Subsection (2) shall apply without prejudice to any provision
of a bilateral agreement.

832.—(1) In this section—

‘‘the Convention’’ means the Convention between the Government
of Ireland and the Government of the United Kingdom for the
avoidance of double taxation and the prevention of fiscal evasion
with respect to taxes on income and capital gains, and the Protocol
amending the Convention, both of which are set out in the Schedule
to the Double Taxation Relief (Taxes on Income and Capital Gains)
(United Kingdom) Order, 1976 (S.I. No. 319 of 1976);

‘‘dividend’’ means a dividend within the meaning of Article 11(4) of
the Convention.

(2) Subject to sections 70 and 71 as modified by section 73, where
a person is chargeable to income tax or corporation tax under Case
III of Schedule D on income which is a dividend in respect of which
the person is entitled to a tax credit under Article 11(2)(b) of the
Convention, the income so chargeable shall include the amount of
the tax credit.

(3) For the purpose of giving effect to the Convention, the Tax
Acts shall, for any year for which the Convention is in force, apply
subject to the modifications in section 73.

(4) (a) In applying section 707 in the case of a society registered
under the enactments for the time being in force in the
United Kingdom corresponding to the Friendly Societies
Acts, 1896 to 1977, only expenses of management attribu-
table to the life business referable to contracts of assur-
ance made on or after the 6th day of April, 1976, shall be
taken into account.

(b) In applying subsection (4) of section 726 in the case of a
society referred to in paragraph (a), there shall be
excluded from the liabilities of which B in that subsection
is the average any liabilities to policy holders arising from
contracts made before the 6th day of April, 1976.

(c) This subsection shall be construed as one with Part 26.

833.—(1) Schedule 24 shall apply for the purposes of giving effect
to the Convention set out in Schedule 25 concluded on the 13th day
of September, 1949, between the Government of Ireland and the
Government of the United States of America.

(2) The Revenue Commissioners may from time to time make
regulations in relation to the granting of the reliefs specified in the
Convention and may in particular by those regulations provide—
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(a) for securing that no such reliefs from taxation imposed by
the laws of the United States of America as are provided
for in the Convention shall enure to the benefit of per-
sons not entitled to such reliefs, and

(b) for authorising, in cases where tax deductible from any per-
iodical payment has, in order to comply with the terms
of the Convention, not been deducted and it is discovered
that the Convention does not apply to that payment, the
recovery of the tax by assessment on the person entitled
to the payment or by deduction from subsequent
payments.

834.—Exemption shall be granted from tax in respect of so much
of the income of a citizen of the United States of America not resi-
dent in the State or of a corporation organised in the United States
of America as is derived from the operation of a ship or ships docu-
mented under the laws of the United States of America.

835.—Notwithstanding the repeal of section 362 of the Income Tax
Act, 1967, by section 23(1) of the Finance Act, 1987, where before
the 9th day of July, 1987, an order was made under section 362 of
the Income Tax Act, 1967, the arrangement to which the order
relates shall continue to have the force of law.

PART 36

Miscellaneous Special Provisions

836.—(1) An allowance payable under section 3 of the Oireachtas
(Allowances to Members) and Ministerial and Parliamentary Offices
(Amendment) Act, 1992, shall be exempt from income tax and shall
not be reckoned in computing income for the purposes of the Income
Tax Acts.

(2) Sections 114 and 115 shall not apply in relation to expenses in
full settlement of which an allowance is payable under section 3 of
the Oireachtas (Allowances to Members) and Ministerial and Parlia-
mentary Offices (Amendment) Act, 1992, and no claim shall lie
under those sections in respect of those expenses; but where a Mini-
ster of the Government, the Attorney General or a Minister of State,
being—

(a) a member of Dáil Éireann for a constituency outside the
county borough and the administrative county of Dublin,
or

(b) a member of Seanad Éireann whose main residence is situ-
ated outside that county borough and administrative
county,

is, arising out of the performance of his or her duties as an office
holder or as a member of the Oireachtas, obliged to maintain a
second residence in addition to his or her main residence, he or she
shall be granted a deduction under section 114 in respect of expenses
incurred by him or her in maintaining that second residence.
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on a member of the clergy or minister of any religious denomination,
the following deductions may be made from any profits, fees or
emoluments of his or her profession—

(a) any sums of money paid or expenses incurred by him or her
wholly, exclusively and necessarily in the performance of
his or her duty as a member of the clergy or minister of
any religious denomination;

(b) such part of the rent (not exceeding one-eighth), as the
inspector by whom the assessment is made may allow,
paid by him or her in respect of a dwelling house any part
of which is used mainly and substantially for the purposes
of his or her duty as a member of the clergy or minister
of any religious denomination.

838.—(1) (a) In this section—

‘‘designated broker’’ means a person—

(i) which is a dealing member firm of the Irish
Stock Exchange or a member firm (which
carries on a trade in the State through a
branch or agency) of a stock exchange of any
other Member State of the European Com-
munities, and

(ii) which has sent to the Revenue Commissioners
a notification of its name and address and of
its intention to accept specified deposits;

‘‘gains’’ means chargeable gains within the meaning
of the Capital Gains Tax Acts, including gains
which but for section 607 would be chargeable
gains;

‘‘market value’’ shall be construed in accordance
with section 548;

‘‘ordinary shares’’ means shares forming part of a
company’s ordinary share capital;

‘‘qualifying shares’’ means ordinary shares in a
company which are—

(i) listed in the official list of the Irish Stock
Exchange, or

(ii) quoted on the market known as the Developing
Companies Market, or the market known as
the Exploration Securities Market, of the
Irish Stock Exchange,

other than—

(I) shares in an investment company within the
meaning of Part XIII of the Companies Act,
1990,

(II) shares in an undertaking for collective invest-
ment in transferable securities within the
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meaning of the European Communities
(Undertakings for Collective Investment in
Transferable Securities) Regulations, 1989
(S.I. No. 78 of 1989), or

(III) shares in a company, being shares the market
value of which may be expected to approxi-
mate at all times to the market value of the
proportion of the assets of the company
which they represent;

‘‘relevant income or gains’’ means the aggregate of
the income and gains, including losses, arising from
relevant investments, but only so much of income
arising to or gains accruing to the special portfolio
investment account shall be relevant income or
gains as is or is to be—

(i) paid to, or

(ii) accumulated or invested for the benefit of,

the individual in whose name the special portfolio
investment account is held, or would be so paid,
accumulated or invested if any gains accruing to the
account in accordance with subsection (4)(e) were
gains on an actual disposal of the assets concerned;

‘‘relevant investment’’ means an investment in—

(i) qualifying shares and specified qualifying
shares, or

(ii) qualifying shares, specified qualifying shares
and securities,

as the case may be, acquired by a designated broker
by the expenditure of money contributed by means
of a specified deposit, and held by a designated
broker in a special portfolio investment account;

‘‘securities’’ means securities—

(i) issued under the authority of the Minister for
Finance, or

(ii) issued by the Electricity Supply Board, Radio
Telefı́s Éireann, ICC Bank plc, Bord Tele-
com Éireann, Irish Telecommunications
Investments plc, Córas Iompair Éireann,
ACC Bank plc, Bord na Móna, Aerlı́nte
Éireann cuideachta phoiblı́ theoranta, Aer
Lingus plc or Aer Rianta cuideachta phoiblı́
theoranta,

which are listed in the official list of the Irish Stock
Exchange;

‘‘special portfolio investment account’’ means an
account opened on or after the 1st day of February,
1993, in which a relevant investment is held and in
respect of which the conditions referred to in para-
graph (c) are complied with;
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an individual to a designated broker for the purpose
of acquiring assets which will form part of a rel-
evant investment;

‘‘specified qualifying shares’’, in relation to a special
portfolio investment account, means qualifying
shares in a company which when the shares are
acquired for the account has an issued share capital
the market value of which is less than £100,000,000.

(b) For the purposes of this section, Chapter 4 of Part
8 shall be construed as if—

(i) references to ‘‘deposit’’, ‘‘interest’’, ‘‘relevant
deposit’’, ‘‘relevant deposit taker’’, ‘‘relevant
interest’’ and ‘‘special savings account’’ were
respectively references to ‘‘specified
deposit’’, ‘‘income or gains’’, ‘‘relevant
investment’’, ‘‘designated broker’’, ‘‘relevant
income or gains’’ and ‘‘special portfolio
investment account’’ within the meaning of
this section, and

(ii) subsections (4) and (5) of section 258 and
section 259 had not been enacted.

(c) Notwithstanding subsection (3), section 264 shall
apply to a special portfolio investment account as
if—

(i) paragraphs (d) to (i) of subsection (1) of that
section had not been enacted, and

(ii) the conditions in subsection (2) of this section
had been included in subsection (1) of that
section.

(2) The conditions referred to in subsection (1)(c)(ii) are:

(a) each special portfolio investment account and all assets held
in such an account shall be kept separately from all other
investment accounts, if any, operated by a designated
broker;

(b) the amount of a specified deposit or, if there is more than
one, the aggregate of such amounts in respect of assets
held at the same time as part of a special portfolio invest-
ment account shall not exceed—

(i) in the case of a special portfolio investment account
in respect of which—

(I) the first specified deposit was made on or before
the 5th day of April, 2000, and

(II) an amount (in this paragraph referred to as ‘‘the
particular amount’’) equal to the whole or a part
of the specified deposit or specified deposits has
been used to acquire shares in a company
quoted on the market known as the Developing
Companies Market of the Irish Stock Exchange
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and those shares are at that time held as assets
of the special portfolio investment account,

£50,000 increased by the lesser of—

(A) the particular amount, and

(B) £10,000,

and

(ii) in the case of any other special portfolio investment
account, £50,000;

(c) the designated broker shall ensure that the aggregate of the
market value of a relevant investment does not exceed
£50,000 at any time on or after the fifth anniversary of
the date on which the first specified deposit was made by
an individual in respect of that relevant investment;

(d) the aggregate of the consideration given for shares which
are at any time before the 1st day of February, 1994,
assets of a special portfolio investment account shall not
be less than—

(i) as respects qualifying shares, 40 per cent, and

(ii) as respects specified qualifying shares, 6 per cent,

of the aggregate of the consideration given for the assets
of the account at that time;

(e) the aggregate of the consideration given for shares which
are at any time within the year ending on the 31st day
of January, 1995, assets of a special portfolio investment
account shall not be less than—

(i) as respects qualifying shares, 45 per cent, and

(ii) as respects specified qualifying shares, 9 per cent,

of the aggregate of the consideration given for the assets
of the account at that time;

(f) the aggregate of the consideration given for shares which are
at any time within the year ending on the 31st day of
January, 1996, assets of a special portfolio investment
account shall not be less than—

(i) as respects qualifying shares, 50 per cent, and

(ii) as respects specified qualifying shares, 10 per cent,

of the aggregate of the consideration given for the assets
of the account at that time;

(g) the aggregate of the consideration given for shares which
are at any time on or after the 1st day of February, 1996,
assets of a special portfolio investment account shall not
be less than—

(i) as respects qualifying shares, 55 per cent, and
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of the aggregate of the consideration given for the assets
of the account at that time;

and for the purposes of—

(I) paragraphs (b) and (c), a disposal of shares or securities,
being shares or securities, as the case may be, of the same
class acquired for a special portfolio investment account
at different times, shall be assumed to be a disposal of
shares or securities, as the case may be, acquired later,
rather than of shares or securities, as the case may be,
acquired earlier for the special portfolio investment
account, and

(II) paragraphs (d) to (g), the amount of the consideration given
for shares shall be determined in accordance with sections
547 and 580.

(3) Chapter 4 of Part 8 (other than section 259) shall, subject to
this section and with any other necessary modifications, apply to
special portfolio investment accounts as it applies to special savings
accounts; but that Chapter shall so apply as if, in relation to relevant
interest payable in respect of a relevant deposit or relevant deposits
held in a special savings account, the rate of appropriate tax were 10
per cent.

(4) (a) Paragraphs (b) to (h) shall apply notwithstanding any
other provision of the Tax Acts and the Capital Gains
Tax Acts.

(b) Where for any year of assessment a loss arises from the
computation of relevant income or gains, that loss shall
be included in the computation of the relevant income or
gains of the special portfolio investment account for the
next year of assessment, and, in so far as relief for the
loss cannot be so given, it shall be set against such rel-
evant income or gains in the next year of assessment and,
where appropriate, in each subsequent year of assessment
in so far as it cannot be so relieved, and no further relief
shall be allowed under any provision of the Tax Acts or
the Capital Gains Tax Acts in respect of that loss.

(c) Sections 556, 601, 607 and 1028(4) shall not apply in
relation to any gains referable to a relevant investment.

(d) (i) In this paragraph—

‘‘the appropriate amount in respect of the interest’’
means the appropriate amount in respect of the
interest which would be determined in accordance
with Schedule 21 if the designated broker were the
first buyer and the designated broker carried on a
trade to which section 749(1) applies; but, in so
determining the appropriate amount in respect of
the interest in accordance with Schedule 21, para-
graph 3(4) of that Schedule shall apply as if ‘‘in the
opinion of the Appeal Commissioners’’ were
deleted;

‘‘securities’’ has the same meaning as in section 815.
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(ii) Subject to subparagraph (iii), where—

(I) in a year of assessment (in this subparagraph
referred to as ‘‘the first year of assessment’’)
securities which are assets of a special portfolio
investment account are disposed of, and

(II) in the following year of assessment interest
becoming payable in respect of the securities is
receivable by the special portfolio investment
account,

then, for the purposes of computing the relevant
income or gains for the first year of assessment, the
price paid by the designated broker for the securities
shall be treated as reduced by the appropriate
amount in respect of the interest.

(iii) Where for a year of assessment subparagraph (ii)
applies so as to reduce the price paid for securities,
the amount by which the price paid for the securities
is reduced shall be treated as a loss arising in the
following year of assessment from the disposal of the
securities.

(e) For the purpose of computing relevant income or gains of a
special portfolio investment account for a year of assess-
ment, each asset of a special portfolio investment account
on the 5th day of April in that year of assessment shall be
deemed to have been disposed of and immediately reac-
quired by the designated broker on that day at the asset’s
market value on that day.

(f) Subject to subsection (5), where in a year of assessment the
relevant income or gains of a special portfolio investment
account includes a distribution from a company resident in
the State—

(i) the aggregate of the amount or value of that distribution
and the amount of the tax credit in respect of that distri-
bution shall be taken into account in computing the rel-
evant income or gains for that year of assessment, and

(ii) the designated broker may set the tax credit against
appropriate tax payable in respect of that special port-
folio investment account for the year of assessment in
which the distribution is made and, where the tax credit
exceeds that appropriate tax, may claim to have the
excess paid to the designated broker in that person’s
capacity as the designated broker for that special port-
folio investment account.

(g) A tax credit in respect of a distribution to which paragraph
(f) applies shall not be available for any purpose other than
that specified in that paragraph.

(h) Capital gains tax shall not be chargeable on the disposal of
assets held as part of a relevant investment; but this para-
graph shall not prevent any such disposals from being taken
into account in computing the amount of relevant income
or gains on which appropriate tax is payable.

(5) (a) In this subsection—
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‘‘qualifying company’’ has the meaning assigned to it by
section 495.

(b) Without prejudice to the treatment of losses on eligible
shares as allowable losses, gains accruing on the disposal
or deemed disposal of eligible shares in a qualifying com-
pany shall not for the purposes of computing appropriate
tax in accordance with subsection (6) be treated as gains.

(c) Distributions included in the relevant income or gains of a
special portfolio investment account in respect of eligible
shares in qualifying companies shall not be taken into
account in computing appropriate tax in accordance with
subsection (6); but, notwithstanding subsection (4)(f) or
section 136, the tax credit in respect of a distribution to
which this subsection applies shall be disregarded for the
purposes of the Tax Acts and the Capital Gains Tax Acts.

(6) (a) For the purposes of sections 257 and 258, a designated
broker shall, in relation to each special portfolio invest-
ment account—

(i) be deemed to have made a payment on the 5th day
of April in each year of assessment of the amount of
relevant income or gains for that year of assessment,
and

(ii) be liable to make a payment of appropriate tax in
relation to such payment.

(b) The designated broker may deduct an amount on account
of any such payment of appropriate tax and the individ-
ual beneficially entitled to the assets in the special port-
folio investment account shall allow such deduction from
any income or from the proceeds of the sale of any assets
which the designated broker holds as part of the special
portfolio investment account; but, where there are no
such funds or insufficient funds available out of which the
designated broker may satisfy the appropriate tax, the
amount of such tax shall be an amount due to the desig-
nated broker from the person beneficially entitled to the
relevant investment.

(c) For the purposes of this section, section 258 shall apply as
if in subsection (2) of that section ‘‘on or before the 1st
day of November following that year of assessment’’ were
substituted for ‘‘within 15 days from the end of the year
of assessment’’.

(7) Part 16 shall not apply in relation to any shares which form
part of a relevant investment.

839.—(1) Subject to subsection (2), an individual shall not at the
same time have a beneficial interest in investments of more than one
of the following classes of investment—

(a) special savings accounts within the meaning of section 256(1)
(such an account being referred to subsequently in this
section as a ‘‘special savings account’’);
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(b) special investment policies within the meaning of section
723(1);

(c) special investment units within the meaning of section 737;

(d) special portfolio investment accounts within the meaning of
section 838.

(2) (a) An individual, whether married or not, who does not have
a joint interest in an investment of a class mentioned in
subsection (1) may have a beneficial interest, that is not
a joint interest, in 2 such investments, being a special sav-
ings account and an investment of a class mentioned in
paragraph (b), (c) or (d) of that subsection, during a per-
iod throughout which—

(i) as respects the special savings account, the condition
specified in section 264(1)(i) would be satisfied if
‘‘£25,000’’ were substituted for ‘‘£50,000’’ in that
condition, or

(ii) as respects the other investment, the condition speci-
fied in section 723(3)(b), 737(3)(a)(ii) or 838(2)(b)
relevant to that investment would be satisfied if
‘‘£25,000’’ were substituted for ‘‘£50,000’’ in those
conditions.

(b) A couple married to each other, neither of whom has an
interest, that is not a joint interest, in an investment of a
class mentioned in subsection (1), may have a joint ben-
eficial interest—

(i) in 2 or 3 such investments, so long as those invest-
ments include a special savings account and an
investment of a class mentioned in paragraph (b), (c)
or (d) of that subsection, or

(ii) in 4 such investments, being 2 special savings accounts
and 2 other investments of a class (which need not
be the same class for the 2 investments) mentioned
in paragraph (b), (c) or (d) of that subsection, during
a period throughout which—

(I) as respects the special savings accounts, the con-
dition specified in section 264(1)(i) would be
satisfied if ‘‘£25,000’’ were substituted for
‘‘£50,000’’ in that condition, or

(II) as respects the other investments, the condition
specified in section 723(3)(b), 737(3)(a)(ii) or
838(2)(b) relevant to each of those investments
would be satisfied if ‘‘£25,000’’ were substituted
for ‘‘£50,000’’ in those conditions.

(3) So long as an individual, whether married or not, does not
have a beneficial interest in an investment of a class mentioned in
subsection (1) other than—

(a) a beneficial interest, whether or not a joint interest, in one
investment, or

(b) a joint beneficial interest in 2 investments,
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investments) mentioned in paragraph (b), (c) or (d) of subsection (1),
then, sections 723, 737 and 838 shall apply to that one investment or
those 2 investments, as the case may be, as if every reference to
£50,000 in those sections were a reference to £75,000.

(4) Where an individual may hold a beneficial interest, whether
jointly or otherwise, in an investment of a class mentioned in subsec-
tion (1) only for as long as a condition specified in the Tax Acts in
respect of the investment would be satisfied if a reference to £25,000
were substituted for a reference to £50,000 in the condition so speci-
fied, then, any provision of those Acts which apart from this subsec-
tion would have the effect at any time of restricting that investment
to an investment the value of which does not exceed £50,000 shall
apply to that investment as if the reference to £50,000 in the pro-
vision were a reference to £25,000.

(5) Any declaration referred to in—

(a) paragraph (b) of the definition of ‘‘special savings account’’
in section 256(1),

(b) paragraph (b) of the definition of ‘‘special investment pol-
icy’’ in section 723(1), or

(c) paragraph (b) of the definition of ‘‘special investment units’’
in section 737(1),

shall contain—

(i) such information in relation to the beneficial interest, which
at the time the declaration is made the individual making
the declaration holds, whether jointly or otherwise, in
investments of a class mentioned in subsection (1), and

(ii) such undertakings, to the person to whom the declaration is
made, to supply at any later time information in relation
to such interests of that individual at that later time,

as the Revenue Commissioners may reasonably require for the pur-
poses of this section.

840.—(1) In this section—

‘‘business entertainment’’ means entertainment (including the pro-
vision of accommodation, food and drink or any other form of hospi-
tality in any circumstances whatever) provided directly or indirectly
by—

(a) any person (in this definition referred to as ‘‘the first-men-
tioned person’’),

(b) any person who is a member of the first-mentioned person’s
staff, or

(c) any person providing or performing any service for the first-
mentioned person, the entertainment being entertain-
ment that is provided in the course of, or is incidental to,
the provision or performance of the service,

in connection with a trade carried on by the first-mentioned person,
but does not include anything provided by that person for bona fide
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members of that person’s staff unless its provision for them is inci-
dental to its provision also for others;

a reference to expenses incurred in, or to the use of an asset for,
providing entertainment includes a reference to expenses incurred
in, or to the use of an asset for, providing anything incidental thereto;

a reference to a trade includes a reference to a business, profession
or employment;

a reference to the members of a person’s staff is a reference to per-
sons employed by the person, directors of a company or persons
engaged in the management of the company being for this purpose
deemed to be persons employed by the company.

(2) In respect of any expenses incurred in providing business
entertainment, no sum shall be—

(a) deducted in computing the amount of profits or gains
chargeable to tax under Schedule D,

(b) included in computing any expenses of management in
respect of which a deduction may be claimed under
section 83 or 707, or

(c) allowed under section 114.

(3) (a) In this subsection, ‘‘the specified provisions’’ means the
provisions of Part 9 relating to machinery or plant.

(b) Where any asset is used or is provided for use wholly or
partly for the purpose of providing business entertain-
ment, no allowance under any of the specified provisions
shall be made for any year of assessment or for any
accounting period of a company in respect of the use of
the asset or the expenditure incurred in the provision of
the asset to the extent that it is used or is to be used for
that business entertainment.

(4) The expenses to which subsection (2) applies include in the
case of any person any sum paid by that person to, on behalf of or
placed by that person at the disposal of a member of that person’s
staff for the purpose of defraying expenses incurred or to be incurred
by the member of the staff in providing business entertainment.

(5) This section shall apply in relation to the provision of a gift as
it applies in relation to the provision of entertainment.

(6) (a) Where by reason of the provision or performance of a ser-
vice an amount is paid or payable to a person referred to
in paragraph (c) of the definition of ‘‘business entertain-
ment’’, so much of the amount as is equal to the cost of
any business entertainment that is provided in the course
of, or is incidental to the provision or performance of,
the service shall be deemed to be incurred in providing
business entertainment.

(b) The cost of any business entertainment shall be deter-
mined by the inspector according to the best of his or her
knowledge and judgment.

(c) A determination made under paragraph (b) may be
amended by the Appeal Commissioners or by the Circuit
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against any deduction (including a case where no
deduction is granted) granted on the basis of the deter-
mination.

841.—(1) In this section—

‘‘the Board’’ means the Voluntary Health Insurance Board;

‘‘market value’’ shall be construed in accordance with section 548.

(2) Section 396 shall not apply to a loss incurred by the Board in
an accounting period ending before the 1st day of March, 1997.

(3) Notwithstanding any other provision of the Tax Acts, bonds
and shares held by the Board on the 28th day of February, 1997, in
the course of the business of carrying out schemes of voluntary
health insurance shall be deemed to have been disposed of and
immediately reacquired by the Board on that date at the assets’ mar-
ket value on that date.

842.—(1) In this section, ‘‘relevant port company’’ has the same
meaning as in paragraph 1 of Schedule 26.

(2) Schedule 26 shall apply where assets are vested in, or trans-
ferred to, a relevant port company pursuant to the Harbours Act,
1996.

(3) This section and Schedule 26 shall apply from the 1st day of
March, 1997.

843.—(1) In this section—

‘‘approved institution’’ means an institution in the State in receipt of
public funding which provides courses to which a scheme approved
by the Minister for Education and Science under the Local Auth-
orities (Higher Education Grants) Acts, 1968 to 1992, applies;

‘‘qualifying expenditure’’ means capital expenditure incurred on—

(a) the construction of a qualifying premises, or

(b) the provision of machinery or plant,

which, following receipt of the advice of An tÚdarás, is approved for
that purpose by the Minister for Education and Science with the
consent of the Minister for Finance;

‘‘qualifying premises’’ means a building or structure which—

(a) apart from this section is not an industrial building or struc-
ture within the meaning of section 268, and

(b) (i) is in use for the purposes of third level education pro-
vided by an approved institution,

(ii) is let to an approved institution on bona fide commercial
terms for such consideration as might be expected to be
paid in a letting of the building or structure which was
negotiated on an arm’s length basis,
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but does not include any part of a building or structure in use as or
as part of a dwelling-house;

‘‘An tÚdarás’’ means the Body established by section 2 of the Higher
Education Authority Act, 1971.

(2) Subject to subsections (3) to (7), the provisions of the Tax Acts
(other than section 317(2)) relating to the making of allowances or
charges in respect of capital expenditure incurred on the construction
of an industrial building or structure shall, notwithstanding anything
to the contrary in those provisions, apply in relation to qualifying
expenditure on a qualifying premises—

(a) as if the qualifying premises were, at all times at which it is
a qualifying premises, a building or structure in respect
of which an allowance is to be made for the purposes of
income tax or corporation tax, as the case may be, under
Part 9 by reason of its use for a purpose specified in
section 268(1)(a), and

(b) where any activity carried on in the qualifying premises is
not a trade, as if it were a trade.

(3) In relation to qualifying expenditure on a qualifying premises
section 272 shall apply as if—

(a) in subsection (3)(a)(ii) of that section the reference to 4 per
cent were a reference to 15 per cent, and

(b) in subsection (4)(a)(ii) of that section the reference to 25
years were a reference to 7 years.

(4) No allowance shall be made under subsection (2) unless, before
the commencement of construction of a qualifying premises, the
Minister for Finance certifies that—

(a) an approved institution has procured or otherwise secured a
sum of money, none of which has been met directly or
indirectly by the State, which sum is not less than 50 per
cent of the qualifying expenditure to be incurred on the
qualifying premises, and

(b) such sum is to be used solely by the approved institution for
the following purposes—

(i) paying interest on money borrowed for the purpose of
funding the construction of the qualifying premises,

(ii) paying any rent on the qualifying premises during
such times as the qualifying premises is the subject
of a letting on such terms as are referred to in para-
graph (b)(ii) of the definition of ‘‘qualifying prem-
ises’’, and

(iii) purchasing the qualifying premises following the
termination of the letting referred to in subpara-
graph (ii).

(5) Notwithstanding section 274(1), no balancing charge shall be
made in relation to a qualifying premises by reason of any of the
events specified in that section which occurs more than 7 years after
the qualifying premises was first used.
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(7) The Minister for Finance may not give a certificate under sub-
section (4) at any time later than the 1st day of July, 2000.

844.—(1) Subject to subsection (2), where a company carries on
any business of mutual trading or mutual insurance or other mutual
business, the provisions of the Corporation Tax Acts and of Schedule
F relating to distributions shall apply to distributions made by the
company, notwithstanding that they are made to persons participat-
ing in the mutual activities of that business and derive from those
activities, but shall so apply only to the extent to which the distri-
butions are made out of profits of the company which are brought
into charge to corporation tax or out of franked investment income.

(2) In the case of a company carrying on any mutual life assurance
business, the provisions of the Corporation Tax Acts and of Schedule
F relating to distributions shall not apply to distributions made to
persons participating in the mutual activities of that business and
derived from those activities; but, if the business includes annuity
business, the annuities payable in the course of that business shall
not be treated as charges on the income of the company to any
greater extent than if that business were not mutual but were being
carried on by the company with a view to the realisation of profits
for the company.

(3) Subject to subsections (1) and (2), the fact that a distribution
made by a company carrying on any such business is derived from
the mutual activities of that business and the recipient is a person
participating in those activities shall not affect the character which
the payment or other receipt has for the purposes of corporation tax
or income tax in the hands of the recipient.

(4) Where a company does not carry on and never has carried on
a trade or a business of holding investments, and is not established
for purposes which include the carrying on of a trade or of such a
business, the provisions of the Corporation Tax Acts and of Schedule
F relating to distributions shall apply to distributions made by the
company only to the extent to which the distributions are made out
of profits of the company which are brought into charge to corpor-
ation tax or out of franked investment income.

845.—(1) In this section, ‘‘insurance business’’ includes assurance
business within the meaning of section 3 of the Insurance Act, 1936.

(2) In this section and in section 846, ‘‘tax-free securities’’ means
securities to which section 43, 49 or 50 applies and which were issued
with a condition regulating the treatment of the interest on the
securities for tax purposes such that the interest on the securities is
excluded in computing income or profits.

(3) (a) In this subsection, ‘‘securities’’ includes stocks and shares.

(b) Where a banking business, an insurance business or a busi-
ness consisting wholly or partly in dealing in securities is
carried on in the State by a person not resident in the
State, then—
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(i) in computing for the purposes of the Tax Acts the
profits arising from, or loss sustained in, the business,
and

(ii) in the case of an insurance business, also in computing
the profits or loss from pension business and general
annuity business under section 715,

section 76 shall not prevent the inclusion of interest, divi-
dends and other payments to which section 35 or 63
extends notwithstanding the exemption from tax con-
ferred by those sections respectively.

(4) Where—

(a) any business referred to in subsection (3)(b) is carried on in
the State by a person not ordinarily resident in the State,
and

(b) in making any computation referred to in that subsection
with respect to that business, interest on tax-free securi-
ties is excluded by virtue of a condition of the issue of
such securities,

any expenses attributable to the acquisition or holding of, or to any
transaction in, the securities (but not including in those expenses any
interest on borrowed money), and any profits or losses so attribu-
table, shall also be excluded in making that computation.

(5) In the case of an overseas life assurance company (within the
meaning of section 706), in computing for the purposes of section 726
the income from the investments of the life assurance fund of the
company, any interest, dividends and other payments to which
section 35 or 63 extends shall be included notwithstanding the
exemption from tax conferred by those sections respectively.

846.—(1) This section shall apply where section 845(4) applies to
a business for any accounting period.

(2) Up to the amount determined under this section (in this
section referred to as ‘‘the amount ineligible for relief’’), interest
becoming due for payment on money borrowed for the purposes of
the business—

(a) shall be excluded in any computation under the Tax Acts of
the profits or loss arising from the business, and

(b) shall be excluded from the definition of ‘‘charges on
income’’ in section 243.

(3) In determining the amount ineligible for relief, account shall
be taken of all money borrowed for the purposes of the business
outstanding in the accounting period up to the total cost of the tax-
free securities held for the purposes of the business in that period;
but account shall not be taken of any borrowed money carrying
interest which apart from subsection (2) would not be included in the
computation under paragraph (a) of that subsection and would not
be treated as a charge on income for the purposes of the Corporation
Tax Acts.

(4) The amount ineligible for relief shall be equal to a year’s
interest on the amount of money borrowed which is to be taken into
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interest in the accounting period on money borrowed for the pur-
poses of the business, except that in the case of an accounting period
of less than 12 months interest shall be taken for that shorter period
instead of for a year.

(5) For the purposes of this section, the cost of a holding of tax-
free securities which has fluctuated in the accounting period shall
be the average cost of acquisition of the initial holding, and of any
subsequent acquisitions in the accounting period, applied to the aver-
age amount of the holding in the accounting period, and this subsec-
tion shall be applied separately to securities of different classes.

847.—(1) (a) In this section—

‘‘investment plan’’ means a plan of a company resi-
dent in the State—

(i) which involves the investment by the company
or by a company associated with it of sub-
stantial permanent capital in the State for
the purposes of the creation before a date
specified in the plan of substantial new
employment in the State in trading oper-
ations carried on or to be carried on in the
State by the company or the company associ-
ated with it, and

(ii) which has been submitted before the com-
mencement of its implementation to the
Minister by the company for the purpose of
enabling it to obtain relief under this section;

‘‘the Minister’’ means the Minister for Finance;

‘‘qualified company’’ means a company to which
the Minister, following consultation with the Mini-
ster for Enterprise and Employment, has given a
certificate, which certificate has not been revoked,
under subsection (2);

‘‘qualified foreign trading activities’’ means trading
activities carried on by a qualified company through
a branch or agency outside the State in a territory
specified in the certificate given under subsection
(2) to the company by the Minister following con-
sultation with the Minister for Enterprise, Trade
and Employment.

(b) For the purposes of this section—

(i) a company shall be associated with another
company where one of the companies is a 75
per cent subsidiary of the other company or
both companies are 75 per cent subsidiaries
of a third company; but, in determining
whether one company is a 75 per cent sub-
sidiary of another company, the other com-
pany shall be treated as not being the owner
of—
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(I) any share capital which it owns directly
in a company if a profit on the sale of
the shares would be treated as a trading
receipt of its trade, or

(II) any share capital which it owns
indirectly and which is owned directly
by a company for which a profit on the
sale of the shares would be a trading
receipt,

(ii) sections 412 to 418 shall apply for the purposes
of this paragraph as they would apply for the
purposes of Chapter 5 of Part 12 if section
411(1)(c) were deleted,

(iii) where a trade carried on by a qualified com-
pany consists partly of qualified foreign trad-
ing activities and partly of other trading
activities, the company shall be treated as if
it were carrying on distinct trades consisting
of such qualified foreign trading activities
and of such other trading activities,

(iv) there shall be attributed to each trade carried
on, or treated under subparagraph (iii) as
carried on, such profits or gains or losses as
might have been expected to be made if each
trade had been carried on under the same or
similar conditions by a person independent
of, and dealing at arm’s length with, the per-
son carrying on the other trade, and

(v) there shall be made all necessary apportion-
ments as are just and reasonable for the pur-
poses of computing—

(I) profits or gains or losses arising from,
and

(II) the amount of any charges on income,
expenses of management or other
amount which can be deducted from or
set off against or treated as reducing
profits of more than one description as
is incurred for the purposes of,

a trade carried on, or treated under subpara-
graph (iii) as carried on, by a qualified
company.

(2) Where a plan has been duly submitted by a company resident
in the State and the Minister, following consultation with the Mini-
ster for Enterprise, Trade and Employment, is satisfied that—

(a) the plan is an investment plan,

(b) the company, or a company associated with it, will, before
a date specified in the plan and approved by the Minister,
make the substantial permanent capital investment in the
State under the investment plan for the purposes of the
creation of the substantial new employment in the State,
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under the investment plan will be achieved, and

(d) the maintenance of the employment so created in trading
operations in the State will be dependent on the carrying
on by the company of qualified foreign trading activities,

then, the Minister may give a certificate certifying that the company
is a qualified company with effect from a date specified in the cer-
tificate.

(3) (a) The Minister shall draw up guidelines for determining
whether for the purposes of subsection (2) a company and
companies associated with it will create substantial new
employment and will make a substantial permanent capi-
tal investment in the State.

(b) Without prejudice to the generality of paragraph (a),
guidelines under that paragraph may—

(i) include a requirement for specified levels of—

(I) employment in the State, and

(II) permanent capital investment in the State,

and

(ii) specify such criteria for the purposes of this subsec-
tion as the Minister considers appropriate.

(4) A certificate issued under subsection (2) may be given subject
to such conditions as the Minister, following consultation with the
Minister for Enterprise, Trade and Employment, considers proper
and specifies in the certificate.

(5) Where in the case of a company in relation to which a certifi-
cate under subsection (2) has been given the Minister, following con-
sultation with the Minister for Enterprise, Trade and Employment,
forms the opinion that such certificate ought to be revoked because
any condition subject to which the certificate was given has not been
complied with, the Minister may by notice in writing served by regis-
tered post on the company revoke the certificate with effect from
such date as may be specified in the notice.

(6) Notwithstanding any other provision of the Corporation Tax
Acts—

(a) profits or gains or losses arising from the carrying on of
qualified foreign trading activities shall be disregarded
for the purposes of those Acts, and

(b) no amount of any charges on income, expenses of manage-
ment or other amount which apart from this paragraph
may be deducted from or set off against or treated as
reducing profits of more than one description, shall be so
deducted, set off or treated, as is incurred for the pur-
poses of a trade carried on, or treated under subsection
(1)(b)(iii) as carried on, by a qualified company which
consists of qualified foreign trading activities.

(7) A gain shall not be a chargeable gain for the purposes of the
Capital Gains Tax Acts if it accrues to a qualified company on the
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disposal of an asset, other than an asset specified in paragraphs (a)
to (d) of section 980(2), used wholly and exclusively for the purposes
of a trade carried on, or treated under subsection (1)(b)(iii) as carried
on, by a qualified company which consists of qualified foreign trading
activities.

(8) An inspector may by notice in writing require a qualified com-
pany to furnish him or her with such information or particulars as
may be necessary for the purposes of giving relief under this section.

848.—(1) (a) In this section—

‘‘appropriate certificate’’, in relation to a donation
to a designated charity, means a certificate which is
in such form as the Revenue Commissioners may
prescribe and which contains—

(i) statements to the effect that—

(I) the donation satisfies the requirements
of subsection (6), and

(II) the donor has paid or will pay to the
Revenue Commissioners income tax of
an amount equal to income tax at the
standard rate for the relevant year of
assessment on the grossed up amount of
the donation, but not being—

(A) income tax which the donor is
entitled to charge against any other
person or to deduct, retain or
satisfy out of any payment which
the donor is liable to make to any
other person, or

(B) appropriate tax within the meaning
of Chapter 4 of Part 8,

and

(ii) the identifying number, known as the Revenue
and Social Insurance (RSI) Number, of the
donor;

‘‘designated charity’’ means any body or institution
in the State which, following application by it to the
Minister in such form and containing such infor-
mation as the Minister may require, is designated
for the purposes of this section by the Minister with
the consent of the Minister for Finance;

‘‘the Minister’’ means the Minister for Foreign
Affairs;

‘‘qualifying donation’’ shall be construed in accord-
ance with subsection (5);

‘‘relevant year of assessment’’, in relation to a
qualifying donation, means the year of assessment
in which the qualifying donation is made.
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relation to a donation, to the grossed up amount
are to the amount which after deducting income tax
at the standard rate for the relevant year of assess-
ment leaves the amount of the donation.

(2) A body or institution shall not be designated by the Minister
for the purposes of this section unless it shows to the satisfaction of
the Minister that—

(a) it is a body of persons or trust established for charitable
purposes only,

(b) it has been granted exemption from tax for the purposes of
section 207 for a period of not less than 3 years before
the date of the making of the application,

(c) the person concerned in the management or control of the
body or institution ensures that in respect of each finan-
cial year of the body or institution there is prepared and
furnished to the Minister—

(i) audited accounts comprising—

(I) an income and expenditure account or a profit
and loss account, as appropriate, for its most
recent financial year, and

(II) a balance sheet as at the last day of that financial
year,

and

(ii) a report as to the activities of the body or institution,
having regard to its charitable purposes, and

(d) it has as its sole object, relief and development in a country
or countries where the country or countries concerned is
or are for the time being on the List of Aid Recipients
(Part 1: Aid to Developing Countries and Territories)
produced by the Development Aid Committee of the
Organisation for Economic Co-operation and
Development.

(3) The Minister shall—

(a) maintain a list of the bodies and institutions designated for
the purposes of this section, and

(b) from time to time as the Minister sees fit cause such list to
be published in Iris Oifigiúil.

(4) Where the Minister is satisfied that a body or institution ceases
to comply with subsection (2), the Minister shall, with the consent of
the Minister for Finance—

(a) withdraw the designation previously granted and such with-
drawal shall apply from the beginning of the year of
assessment in which notice in accordance with paragraph
(b) is given, and
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(b) cause notice of such withdrawal to be published in Iris Oifig-
iúil within one month of such withdrawal.

(5) For the purposes of this section, a donation to a designated
charity shall be a qualifying donation if—

(a) it is made by an individual (in this section referred to as
‘‘the donor’’),

(b) it satisfies the requirements of subsection (6), and

(c) the donor—

(i) has given an appropriate certificate in relation to the
donation to the designated charity, and

(ii) has paid the tax referred to in such appropriate cer-
tificate and is not entitled to claim a repayment of
that tax or any part of that tax.

(6) A donation shall satisfy the requirements of this subsection
if—

(a) it takes the form of the payment of a sum or sums of money,

(b) it is not subject to a condition as to repayment,

(c) neither the donor nor any person connected with the donor
receives a benefit in consequence of making it,

(d) it is not conditional on or associated with, or part of an
arrangement involving, the acquisition of property by the
designated charity, otherwise than by means of gift, from
the donor or a person connected with the donor,

(e) the sum or the aggregate of the sums paid in the relevant
year of assessment to the designated charity is not less
than £200,

(f) the sum or the aggregate of the sums paid does not, when
aggregated with any other qualifying donation or qualify-
ing donations made by the donor in the relevant year of
assessment, exceed £750, and

(g) the donor is resident in the State for the relevant year of
assessment.

(7) Where a donation is a qualifying donation, the Tax Acts shall
apply in relation to the designated charity as if—

(a) the grossed up amount of the donation were an annual pay-
ment which was the income of the designated charity
received by it under deduction of tax at the standard rate
for the relevant year of assessment, and

(b) the provisions of those Acts which apply in relation to a
claim to repayment of tax applied in relation to any claim
to repayment of such tax by a designated charity;

but, if the total amount of the tax referred to in paragraph (i)(II) of
the definition of ‘‘appropriate certificate’’ is not paid, the amount of
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ity in accordance with this section shall not exceed the amount of tax
actually paid by the donor.

MANAGEMENT PROVISIONS

PART 37

Administration

849.—(1) In this section, ‘‘tax’’ means income tax, corporation tax
and capital gains tax.

(2) All duties of tax shall be under the care and management of
the Revenue Commissioners.

(3) The Revenue Commissioners may do all such acts as may be
deemed necessary and expedient for raising, collecting, receiving and
accounting for tax in the like and in as full and ample a manner as
they are authorised to do in relation to any other duties under their
care and management and, unless the Minister for Finance otherwise
directs, shall appoint such officers and other persons for collecting,
receiving, managing and accounting for any duties of tax as are not
required to be appointed by some other authority.

(4) All such appointments shall continue in force, notwithstanding
the death, or the ceasing to hold office, of any Revenue Com-
missioner, and the holders shall have power to execute the duties of
their respective offices and to enforce in the execution of those
offices all laws and regulations relating to tax in every part of the
State.

(5) The Revenue Commissioners may suspend, reduce, discharge
or restore, as they see fit, any such officer or person.

(6) Any act or thing required or permitted by this or any other
statute to be done by the Revenue Commissioners in relation to tax
may be done by any one Revenue Commissioner.

850.—(1) The Minister for Finance shall appoint persons to be
Appeal Commissioners for the purposes of the Income Tax Acts (in
the Tax Acts and the Capital Gains Tax Acts referred to as ‘‘Appeal
Commissioners’’) and the persons so appointed shall, by virtue of
their appointment and without other qualification, have authority to
execute such powers and to perform such duties as are assigned to
them by the Income Tax Acts.

(2) Appeal Commissioners shall be allowed such sums in respect
of salary and incidental expenses as the Minister for Finance directs.

(3) The Minister for Finance shall cause an account of all appoint-
ments of Appeal Commissioners and their salaries to be laid before
each House of the Oireachtas within 20 days of their appointment
or, in the case of a House not then sitting, within 20 days after the
next sitting of that House.

(4) Anything required to be done under the Income Tax Acts by
the Appeal Commissioners or any other Commissioners may, except
where otherwise expressly provided by those Acts, be done by any 2
or more Commissioners.
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851.—(1) There shall be a Collector-General, who shall be
appointed by the Revenue Commissioners from among their officers
and who shall hold such office at their will and pleasure.

(2) The Collector-General shall collect and levy the tax from time
to time charged in all assessments to income tax, corporation tax and
capital gains tax of which particulars have been transmitted to him
or her under section 928.

(3) (a) The Revenue Commissioners may nominate persons to
exercise on behalf of the Collector-General any or all of
the powers and functions conferred on the Collector-
General by the Tax Acts and the Capital Gains Tax Acts.

(b) Those powers and functions, as well as being exercisable
by the Collector-General, shall also be exercisable on his
or her behalf by persons nominated under this
subsection.

(c) A person shall not be nominated under this subsection
unless he or she is an officer or employee of the Revenue
Commissioners.

(4) If and so long as the office of Collector-General is vacant or
the holder of that office is unable through illness, absence or other
cause to fulfil his or her duties, a person nominated in that behalf by
the Revenue Commissioners from among their officers shall act as
the Collector-General, and any reference in this or any other Act to
the Collector-General shall be construed as including, where appro-
priate, a reference to a person nominated under this subsection.

(5) The Revenue Commissioners may revoke a nomination under
this section.

852.—(1) The Revenue Commissioners may appoint inspectors of
taxes, and all such inspectors and all other officers or persons
employed in the execution of the Income Tax Acts shall observe
and follow the orders, instructions and directions of the Revenue
Commissioners.

(2) The Revenue Commissioners may revoke an appointment
made under this section.

(3) Inspectors of taxes appointed by the Minister for Finance
before the 27th day of May, 1986, shall be deemed to have been
appointed by the Revenue Commissioners.

853.—For the purpose of assessing and charging income tax in the
cases mentioned in this section, the Governor and directors of the
Bank of Ireland—

(a) shall be Commissioners,

(b) shall have all the necessary powers for that purpose, and

(c) shall make assessments under and subject to the Income Tax
Acts in respect of—

(i) interest, annuities, dividends and shares of annuities,
and the profits attached to the same, payable to the



[1997.] Taxes Consolidation Act, 1997. [No. 39.]
Pt.37 S.853Bank of Ireland out of the public revenue of the

State,

(ii) interest, annuities, dividends and shares of annuities
entrusted to the Bank of Ireland for payment,

(iii) all other interest, annuities and dividends, and

(iv) all other profits chargeable with tax arising within any
office or department under the management or con-
trol of the Bank of Ireland.

854.—Where the Minister for Finance determines that, by reason
of special circumstances existing in any particular public office, it is
not expedient that the powers and duties of assessing and charging
income tax in relation to that office or any one or more of such
powers and duties should be exercised and performed in relation to
that office by the inspector or other officer appointed in that behalf,
the Revenue Commissioners shall appoint such officers or persons
as may be approved of by the Minister for Finance to exercise such
powers and duties in relation to that office.

855.—The respective Commissioners for executing the Income Tax
Acts in relation to offices and employments of profit and pensions
and stipends shall, as soon as practicable after their appointment,
meet and make and subscribe the declaration contained in Part 2 of
Schedule 27 and may respectively elect a clerk and assessors and,
if the tax cannot be deducted at the department or office of the
Commissioners or at the office for which they act, they may, from
among the officers in their respective departments, appoint separate
assessors and collectors for each such department.

856.—(1) Every Commissioner acting in the execution of the
Income Tax Acts shall be chargeable with tax in the same manner
as any other person, but shall take no part in the proceedings, and
shall not be present, when any assessment, statement or schedule is
under consideration, or any controversy or appeal is being deter-
mined, with reference to any case in which he or she is interested,
either in his or her own right or in the right of any other person as
his or her agent, except during the hearing of an appeal for the pur-
pose of being examined orally by the Commissioners, and he or she
shall withdraw during the consideration and determination of the
controversy or appeal.

(2) A Commissioner who, in any case referred to in subsection (1),
takes any part in the determination of any such controversy or
appeal, or fails to withdraw, shall incur a penalty of £50.

(3) For the purposes of corporation tax, where an Appeal Com-
missioner is interested in his or her own right or in the right of any
other person in any matter under appeal, he or she shall not take
part in, or be present at, the hearing or determination of the appeal.

857.—(1) Every person appointed to one of the offices named in
Part 1 of Schedule 27 shall, before he or she commences to act in the
execution of the Income Tax Acts in so far as those Acts relate to
tax under Schedule D, make and subscribe the declaration contained
in that Part in respect of his or her office.
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(2) The declaration may be made before a Peace Commissioner.

(3) A person who acts in the execution of his or her office in
relation to tax under Schedule D (otherwise than in respect of any
such declaration made before him or her) before he or she has made
the prescribed declaration shall forfeit the sum of £100.

(4) All Commissioners and other persons employed for any pur-
pose in connection with the assessment or collection of corporation
tax shall be subject to the same obligations as to secrecy with respect
to corporation tax as those persons are subject to with respect to
income tax, and any declaration made by any such person as to sec-
recy with respect to income tax shall be deemed to extend also to
secrecy with respect to corporation tax.

858.—(1) In this section, except where the context otherwise
requires—

‘‘the Acts’’ means—

(a) (i) the Customs Acts,

(ii) the statutes relating to the duties of excise and to the
management of those duties,

(iii) the Tax Acts,

(iv) the Capital Gains Tax Acts,

(v) the Value-Added Tax Act, 1972, and the enactments
amending or extending that Act,

(vi) the Capital Acquisitions Tax Act, 1976, and the enact-
ments amending or extending that Act,

(vii) the statutes relating to stamp duty and to the manage-
ment of that duty,

and any instruments made thereunder or under any other
enactment and relating to tax, and

(b) the European Communities (Intrastat) Regulations, 1993
(S.I. No. 136 of 1993);

‘‘authorised officer’’ means an officer of the Revenue Commissioners
who is authorised, nominated or appointed under any provision of
the Acts to exercise or perform any functions under any of the speci-
fied provisions, and ‘‘authorised’’ and ‘‘authorisation’’ shall be con-
strued accordingly;

‘‘functions’’ includes powers and duties;

‘‘identity card’’, in relation to an authorised officer, means a card
which is issued to the officer by the Revenue Commissioners and
which contains—

(a) a statement to the effect that the officer—

(i) is an officer of the Revenue Commissioners, and

(ii) is an authorised officer for the purposes of the speci-
fied provisions,
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(c) a hologram showing the logo of the Office of the Revenue
Commissioners,

(d) the facsimile signature of a Revenue Commissioner, and

(e) particulars of the specified provisions under which the
officer is authorised;

‘‘specified provisions’’, in relation to an authorised officer, means
either or both the provisions of the Acts under which the authorised
officer—

(a) is authorised and which are specified on his or her identity
card, and

(b) exercises or performs functions under the Customs Acts or
any statutes relating to the duties of excise and to the
management of those duties;

‘‘tax’’ means any tax, duty, levy or charge under the care and man-
agement of the Revenue Commissioners.

(2) Where, in the exercise or performance of any functions under
any of the specified provisions in relation to him or her, an author-
ised officer is requested to produce or show his or her authorisation
for the purposes of that provision, the production by the authorised
officer of his or her identity card—

(a) shall be taken as evidence of authorisation under that pro-
vision, and

(b) shall satisfy any obligation under that provision which
requires the authorised officer to produce such authoris-
ation on request.

(3) This section shall come into operation on such day as the Mini-
ster for Finance may appoint by order.

859.—(1) In this section—

‘‘authorised officer’’ means an officer of the Revenue Commissioners
nominated by them to be a member of the staff of the body;

‘‘the body’’ has the meaning assigned to it by section 58;

‘‘proceedings’’ includes any hearing before the Appeal Com-
missioners (within the meaning of the Revenue Acts);

‘‘the Revenue Acts’’ means—

(a) the Customs Acts,

(b) the statutes relating to the duties of excise and to the man-
agement of those duties,

(c) the Tax Acts,

(d) the Capital Gains Tax Acts,
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(e) the Value-Added Tax Act, 1972, and the enactments amend-
ing or extending that Act,

(f) the Capital Acquisitions Tax Act, 1976, and the enactments
amending or extending that Act,

(g) the statutes relating to stamp duty and the management of
that duty,

(h) Chapter IV of Part II of the Finance Act, 1992, and

(i) Part VI of the Finance Act, 1983,

and any instruments made thereunder or under any other enactment
and relating to tax;

‘‘tax’’ means any tax, duty, levy or charge under the care and man-
agement of the Revenue Commissioners.

(2) Notwithstanding any requirement made by or under any enact-
ment or any other requirement in administrative and operational
procedures, including internal procedures, all reasonable care shall
be taken to ensure that the identity of an authorised officer shall not
be revealed.

(3) In particular and without prejudice to the generality of subsec-
tion (2):

(a) where, for the purposes of exercising or performing his or
her powers or duties under the Revenue Acts in pursu-
ance of the functions of the body, an authorised officer
may apart from this section be required to produce or
show any written authority or warrant of appointment
under those Acts or otherwise to identify himself or her-
self, the authorised officer shall—

(i) not be required to produce or show any such auth-
ority or warrant of appointment or to so identify
himself or herself, for the purposes of exercising or
performing his or her powers or duties under those
Acts, and

(ii) be accompanied by a member of the Garda Sı́ochána
who shall, on request by a person affected, identify
himself or herself as a member of the Garda Sı́och-
ána and shall state that he or she is accompanied by
an authorised officer;

(b) where, in pursuance of the functions of the body, an author-
ised officer exercises or performs in writing any of his
or her powers or duties under the Revenue Acts or any
provision of any other enactment, whenever passed,
which relates to Revenue, such exercise or performance
of his or her powers or duties shall be done in the name
of the body and not in the name of the individual author-
ised officer involved, notwithstanding any provision to
the contrary in any of those enactments;

(c) in any proceedings arising out of the exercise or perform-
ance, in pursuance of the functions of the body, of powers
or duties by an authorised officer, any documents relating
to such proceedings shall not reveal the identity of any
authorised officer, notwithstanding any requirements to
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identity of such officer other than as an authorised officer
shall not be revealed other than to the judge or the
Appeal Commissioner, as the case may be, hearing the
case;

(d) where, in pursuance of the functions of the body, an author-
ised officer is required, in any proceedings, to give evi-
dence and the judge or the Appeal Commissioner, as the
case may be, is satisfied that there are reasonable grounds
in the public interest to direct that evidence to be given
by such authorised officer should be given in the hearing
and not in the sight of any person, he or she may so
direct.

860.—(1) A Peace Commissioner may administer an oath to be
taken before a Commissioner by any officer or person in any matter
relating to the execution of the Tax Acts.

(2) An Appeal Commissioner may administer an oath to be taken
before the Appeal Commissioners under the Tax Acts by any officer
or person in any matter relating to the execution of the Tax Acts.

861.—(1) Every assessment, charge, bond, warrant, notice of
assessment or of demand, or other document required to be used in
assessing, charging, collecting and levying income tax, corporation
tax or capital gains tax shall be in accordance with the forms pre-
scribed from time to time in that behalf by the Revenue Com-
missioners, and a document in the form prescribed and supplied or
approved by them shall be valid and effectual.

(2) (a) In this subsection, ‘‘return’’ includes any statement, dec-
laration or list.

(b) Any return under the Corporation Tax Acts shall be in
such form as the Revenue Commissioners prescribe.

862.—Anything required under the Tax Acts to be done by the
Minister for Finance may be signified under the hand of the Sec-
retary General, a Deputy Secretary or an Assistant Secretary of the
Department of Finance.

863.—(1) Subject to subsection (2), where any assessment to
income tax or capital gains tax for any year, or any assessment to
corporation tax for any accounting period or any return or other
document relating to income tax, corporation tax or capital gains tax
has been lost or destroyed, or has been so defaced or damaged as to
be illegible or otherwise useless, the Revenue Commissioners, the
Collector-General, inspectors and other officers respectively having
powers in relation to income tax, corporation tax or capital gains tax
may, notwithstanding anything to the contrary in any enactment, do
all such acts and things as they might have done, and all acts and
things done under or in accordance with this section shall be as valid
and effectual for all purposes as they would have been if the assess-
ment had not been made, or the return or other document had not
been made or furnished, or required to be made or furnished.

(2) Where any person who is charged with income tax, corporation
tax or capital gains tax in consequence or by virtue of any act or
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thing done under or in accordance with this section proves to the
satisfaction of the Revenue Commissioners that that person has
already paid any income tax or capital gains tax for the same year,
or corporation tax for the same accounting period, in respect of the
subject matter and on the account in respect of and on which that
person is so charged, relief shall be given to the extent to which the
liability of that person has been discharged by the payments so made
either by abatement from the charge or by repayment, as the case
may require.

864.—(1) Notwithstanding any other provision of the Tax Acts or
the Capital Gains Tax Acts—

(a) all claims of exemption or for any allowance or deduction
under those Acts,

(b) all claims for repayment of income tax, corporation tax or
capital gains tax under those Acts, and

(c) (i) all claims to relief under those Acts where the relief is
measured in the provision under which it is given,
and

(ii) all matters and questions relating to any relief so
measured,

in relation to which a right of appeal from a decision is,
otherwise than by section 949, not specifically provided,

shall be stated in such manner and form as the Revenue Com-
missioners may prescribe, and shall be made to and determined by
the Revenue Commissioners or such officer of the Revenue Com-
missioners (including an inspector) as they may authorise in that
behalf.

(2) Effect shall be given—

(a) to section 21(2) and to that section as modified by sections
24(2) and 25(3), and

(b) in so far as the exemptions from income tax conferred by
the Corporation Tax Acts call for repayment of tax, to
those exemptions,

by means of a claim.

865.—Except where otherwise expressly provided by any provision
of the Tax Acts or the Capital Gains Tax Act, no claim for repay-
ment of income tax, corporation tax or capital gains tax under those
Acts shall be allowed unless it is made within 10 years after the end
of the year of assessment or, as the case may be, accounting period
to which it relates.

866.—Any person who, on that person’s own behalf or on behalf
of another person or body of persons, delivers a statement of the
amount of the profits on which any income tax is chargeable shall
observe the rules and directions contained in Schedule 28 in so far
as those rules and directions are respectively applicable.
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to time to make such amendments of the forms of declarations, lists
and statements contained in Schedules 27 and 28 as appear to them
to be necessary to give effect to the Income Tax Acts.

868.—(1) Warrants issued under the authority of the Tax Acts
shall be executed by the respective persons to whom they are
directed.

(2) Members of the Garda Sı́ochána shall aid in the execution of
the Tax Acts.

869.—(1) (a) In this subsection, except where in paragraph (d)
the context otherwise requires, ‘‘company’’ means
any body corporate.

(b) Any notice, form or other document which under
the Tax Acts or the Capital Gains Tax Acts is to be
given, served, sent or delivered to or on a person by
the Revenue Commissioners or by an inspector or
other officer of the Revenue Commissioners may be
either delivered to the person or left—

(i) in a case where the person is a company, at the
company’s registered office or place of business,
or

(ii) in any other case, at the person’s usual or last
known place of abode or place of business or, if
the person is an individual, at his or her place
of employment.

(c) Any notice, form or other document referred to in
paragraph (b) may be served by post addressed—

(i) in a case where the person is a company, to the
company at either of the places specified in
paragraph (b)(i), or

(ii) in any other case, to the person at any of the
places specified in paragraph (b)(ii).

(d) Without prejudice to paragraphs (b) and (c), section
379 of the Companies Act, 1963, shall apply in
relation to the service on a company of any notice,
form or other document referred to in this subsec-
tion as it applies in relation to the service of docu-
ments under that section on a company within the
meaning of that Act.

(2) Any notice which under the Tax Acts or the Capital Gains Tax
Acts is authorised or required to be given by the Revenue Com-
missioners may be signed and given by any officer of the Revenue
Commissioners authorised by them for the purpose of giving notices
of the class to which the notice belongs and, where so signed and
given, shall be as valid and effectual as if signed under the hands of
the Revenue Commissioners and given by them.

(3) Prima facie evidence of any notice given under the Tax Acts
or the Capital Gains Tax Acts by the Revenue Commissioners or an
inspector or other officer of the Revenue Commissioners may be

1169

Amendment of
statutory forms.

[ITA67 s189]

Execution of
warrants.

[ITA67 s536;
F(MP)A68 s3(4)
and Sch PtIII, s3(5)
and Sch PtIV;
CTA76 s147(1) and
(2)]

Delivery, service
and evidence of
notices and forms.

[ITA67 s542(2) and
(4) to (7);
F(MP)A68 s3(2)
and Sch PtI;
CGTA75 s51(1) and
Sch4 par2; FA75
s25; CTA76 s147(1)
and (2)]



[No. 39.] Taxes Consolidation Act, 1997. [1997.]
Pt.37 S.869

Effect of want of
form, error, etc. on
assessments,
charges, warrants
and other
proceedings.

[ITA67 s537;
F(MP)A68 s3(2)
and Sch PtI;
CGTA75 s51(1) and
Sch4 par2; CTA76
s147(1) and (2)]

Power to combine
certain returns and
assessments.

[CGTA75 s51(1)
and Sch4 par16]

Use of information
relating to other
taxes and duties.

[FA28 s34(2); FA96
s130]

1170

given in any proceedings by the production of a document purporting
to be a copy of the notice, and it shall not be necessary to prove the
official positions or position of the persons or person by whom the
notice purports to be given or, where it is signed, the signatures or
signature or that the persons or person signing and giving it were or
was authorised to do so.

(4) Notices to be given or delivered to, or served on, the Appeal
Commissioners shall be valid and effectual if given or delivered to
or served on their Clerk.

(5) This section shall apply notwithstanding any other provision of
the Tax Acts or the Capital Gains Tax Acts.

870.—(1) An assessment, charge, warrant or other proceeding
which purports to be made in accordance with the Income Tax Acts,
the Corporation Tax Acts or the Capital Gains Tax Acts shall not
be quashed, or deemed to be void or voidable, for want of form, or
be affected by reason of a mistake, defect, or omission therein, if the
same is in substance and effect in conformity with or according to
the intent and meaning of those Acts, and if the person or property
charged or intended to be charged or affected thereby is designated
therein according to common intent and understanding.

(2) For the purposes of the Tax Acts and the Capital Gains Tax
Acts but subject to subsection (3), an assessment or a charge made
on an assessment shall not be impeached or affected—

(a) by reason of a mistake in the assessment or the charge made
on the assessment as to—

(i) the name or surname of a person liable,

(ii) the description of any profits or property, or

(iii) the amount of the tax charged;

(b) by reason of any variance between the notice and the certifi-
cate of charge or assessment.

(3) In cases of charge, the notice of charge shall be duly served on
the person intended to be charged, and the notice and certificate
shall respectively contain, in substance and effect, the particulars on
which the charge is made, and every such charge shall be heard and
determined on its merits by the Appeal Commissioners.

871.—Any return, assessment or other document relating to
chargeable gains or capital gains tax may be combined with one relat-
ing to income or income tax.

872.—(1) Any information acquired, whether before or after the
passing of this Act, in connection with any tax or duty under the care
and management of the Revenue Commissioners may be used by
them for any purpose connected with any other tax or duty under
their care and management.

(2) The Revenue Commissioners or any of their officers may, for
any purpose in connection with the assessment and collection of
income tax, corporation tax or capital gains tax, make use of or
produce in evidence any returns, correspondence, schedules,
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Revenue Commissioners or any of their officers have or has had or
may have lawful access for the purposes of the Acts relating to any
tax, duty, levy or charge under the care and management of the Rev-
enue Commissioners.

873.—In any proceedings under or arising out of the Tax Acts
before any court or person empowered to take evidence, prima facie
proof of the fact that any person was a Commissioner or officer may
be given by proving that, at the time when any matter in controversy
in any such proceedings arose, that person was reputed to be or had
acted as a Commissioner or officer.

874.—(1) A Commissioner, sheriff, county registrar, clerk, inspec-
tor, assessor or Collector-General who acts, or is employed, in the
execution of the Tax Acts or the Capital Gains Tax Acts shall not
be liable to any penalty in respect of such execution other than as
provided by those Acts.

(2) Where any civil or criminal proceeding against any officer or
person employed in relation to any duty of income tax, corporation
tax or capital gains tax on account of the seizure or detention of any
goods is brought to trial, and a verdict or judgment is given against
the defendant, then, if the court or judge certifies that there was
probable cause for the seizure, the plaintiff shall not be entitled to
any damages besides the goods seized, or the value of those goods, or
to any costs, and the defendant shall not be liable to any punishment.

875.—No appraisement or valuation given or made in pursuance
and for the purposes of the Tax Acts or the Capital Gains Tax Acts
shall be liable to any stamp duty.

PART 38

Returns of Income and Gains, Other Obligations and Returns,
and Revenue Powers

CHAPTER 1

Income tax: returns of income

876.—Every person who is chargeable to income tax for any year
of assessment and who in relation to that year has not been given a
notice under section 877 or 879 and has not made a return of such
person’s total income shall, not later than one year after the end of
the year of assessment, give notice to the inspector of taxes that such
person is so chargeable.

877.—(1) Every person chargeable under the Income Tax Acts,
when required to do so by a notice given to such person by an inspec-
tor, shall, within the time limited by such notice, prepare and deliver
to the inspector a statement in writing as required by the Income
Tax Acts, signed by such person, containing the amount of the profits
or gains arising to such person, from each and every source charge-
able according to the respective schedules, estimated for the period
specified in the notice and according to the Income Tax Acts.
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(2) Where a person’s income of which particulars are required to
be included in a statement under this section comprises a distribution
chargeable under Schedule F, there shall be shown separately in the
statement the amount or value of the distribution and the amount of
any tax credit under section 136 to which the person is entitled in
respect of that distribution.

(3) There shall be added to the statement referred to in subsection
(1) a declaration that the amounts contained in that statement are
estimated in respect of all the sources of income mentioned in the
Income Tax Acts, describing those sources, after deducting only such
sums as are allowed.

(4) Every such statement shall be made exclusive of any interest
of money or other annual payment arising out of the property of any
other person charged in respect of that interest of money or other
annual payment.

(5) (a) Every person to whom a notice has been given by an
inspector requiring such person to deliver a statement of
any profits, gains or income in respect of which such per-
son is chargeable under Schedule D or E shall deliver a
statement in the form required by the notice, whether or
not such person is so chargeable.

(b) The penalty imposed on any person proceeded against for
not complying with this subsection who proves that such
person was not chargeable to income tax shall not exceed
£5 for any one offence.

878.—(1) Every person (in this subsection referred to as ‘‘the first-
mentioned person’’) acting in any character on behalf of any inca-
pacitated person or person not resident in the State who, by reason
of such incapacity or non-residence in the State, may not be person-
ally charged under the Income Tax Acts shall, whenever required to
do so by a notice given to the first-mentioned person by an inspector,
within the time permitted by such notice and in any district in which
the first-mentioned person may be chargeable on the first-mentioned
person’s own account, deliver a statement described in section 877 of
the profits or gains in respect of which income tax is to be charged
on the first-mentioned person on account of that other person,
together with the prescribed declaration.

(2) Where 2 or more such persons are liable to be charged for the
same person—

(a) one statement only shall be required to be delivered which
may be made by them jointly or by any one or more of
them, and

(b) notice in writing may be given by any such persons to the
inspector for each district in which they are called on for
a statement stating in which district or districts they are
respectively chargeable on their own account, and in
which of those districts they desire to be charged on
behalf of the person for whom they act, and they shall, if
any one such person is liable to be charged on such per-
son’s own account in that district, be charged in that dis-
trict accordingly by one assessment.
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Revenue Commissioners and, in prescribing forms for the purposes
of this section, the Revenue Commissioners shall have regard to the
desirability of securing in so far as may be possible that no individual
shall be required to make more than one return annually of the
sources of the individual’s income and the amounts derived from
those sources.

(2) Every individual, when required to do so by a notice given to
him or her in relation to any year of assessment by an inspector,
shall within the time limited by the notice prepare and deliver to the
inspector a return in the prescribed form of—

(a) all the sources of his or her income for the year of assess-
ment in relation to which the notice is given;

(b) the amount of income from each source for the year of
assessment computed in accordance with subsection (3);

(c) such further particulars for the purposes of income tax for
the year of assessment as may be required by the notice
or indicated by the prescribed form.

(3) The amount of income from any source to be included in a
return under this section shall be computed in accordance with the
Income Tax Acts; but, where under section 65 the profits or gains of
a year ending on a date within the year of assessment are to be taken
to be the profits or gains of that year of assessment, the computation
shall be made by reference to that year ending on a date within that
year of assessment.

(4) Where a person delivers to any inspector a return in a pre-
scribed form, the person shall be deemed to have been required by
a notice under this section to prepare and deliver that return.

880.—(1) In this section—

‘‘precedent partner’’ has the same meaning as in Part 43;

‘‘prescribed’’ means prescribed by the Revenue Commissioners.

(2) The precedent partner of any partnership, when required to
do so by a notice given to that partner in relation to any year of
assessment by an inspector, shall within the time limited by the
notice prepare and deliver to the inspector a return in the prescribed
form of—

(a) all the sources of income of the partnership for the year of
assessment in relation to which the notice is given;

(b) the amount of income from each source for the year of
assessment computed in accordance with subsection (3);

(c) such further particulars for the purposes of income tax for
the year of assessment as may be required by the notice
or indicated by the prescribed form.

(3) The amount of income from any source to be included in a
return under this section shall be computed in accordance with the
Income Tax Acts; but where, in the case of a trade or profession, an
account has been made up to a date within the year of assessment
or more accounts than one have been made up to dates within that
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year, the computation shall be made by reference to the period, or
to all the periods where there is more than one period, for which
accounts have been so made up.

(4) Where a person delivers to any inspector a return in a pre-
scribed form, the person shall be deemed to have been required by
a notice under this section to prepare and deliver that return.

(5) The precedent partner of any partnership, when required to
do so by a notice given to that partner by an inspector, shall within
the time limited by such notice prepare and deliver to the inspector
a statement in writing signed by that partner stating the amount of
the profits or gains arising to the partnership from each and every
source chargeable according to the respective schedules, estimated
for the period specified in the notice and according to the Income
Tax Acts.

(6) There shall be added to the statement referred to in subsection
(5) a declaration that the amounts contained in that statement are
estimated in respect of all the sources of income mentioned in the
Income Tax Acts, describing those sources, after deducting only such
sums as are allowed.

881.—(1) Where an individual is required by a notice given under
section 877 to deliver a statement in writing of the total income in
respect of which the individual is chargeable to income tax and that
income is or includes income of his or her spouse, the individual
may, within 21 days from the date of the receipt of the notice, notify
the inspector by whom the notice was given that the income in
respect of which the individual is chargeable to income tax is or
includes income of his or her spouse.

(2) Where an inspector receives a notification under subsection (1)
or is of the opinion that the spouse of the individual concerned is in
receipt of income, the inspector may by notice given to the individ-
ual’s spouse require him or her to prepare and deliver to the inspec-
tor, within the time limited by the notice and in the form required
by the notice, a statement in writing signed by him or her, setting
out the amount of income arising to him or her from each and every
source chargeable according to the respective schedules, estimated
for the period specified in the notice and according to the Income
Tax Acts, whether or not the individual’s spouse or the individual
concerned is the person chargeable to income tax in respect of that
income.

(3) The delivery of a statement under subsection (2) shall not affect
Chapter 1 of Part 44.

CHAPTER 2

Corporation tax: returns of profits

882.—(1) In this section, ‘‘secretary’’ includes persons mentioned
in section 1044(2) and, in the case of a company not resident in the
State, the agent, manager, factor or other representative of the
company.

(2) Every company which commences to carry on a trade, pro-
fession or business shall, within 30 days from the date of such com-
mencement, deliver to the Revenue Commissioners a statement in
writing containing the following particulars—
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(b) the address of its registered office in the State or, in the case
of a company not resident in the State, the address of its
principal place of business in the State,

(c) the name of the secretary or, in the case of a company not
resident in the State, the name and address of the agent,
manager, factor or other representative of the company,

(d) the date of commencement of the trade, profession or busi-
ness or, in the case of a company not resident in the State,
the date of commencement of its trade or profession in
the State,

(e) the nature of the trade, profession or business, and

(f) the date to which the first accounts relating to such trade,
profession or business will be made up;

but this subsection shall not apply to a company which is neither
resident nor incorporated in the State unless it commences to carry
on a trade, profession or business in the State.

(3) Subject to subsection (4), every company which is incorporated
in the State and is neither resident in the State nor carrying on a
trade, profession or business in the State shall, in every case within
30 days of—

(a) the date on which it commences to carry on a trade, pro-
fession or business, wherever carried on,

(b) any time at which there is a material change in information
previously delivered by the company under this subsec-
tion, and

(c) the giving of a notice to the company by an inspector requir-
ing a statement under this subsection,

deliver to the Revenue Commissioners a statement in writing con-
taining particulars of—

(i) the name of the company,

(ii) the address of its registered office in the State and the
address of its principal place of business,

(iii) the nature of the trade, profession or business,

(iv) the name and address of the secretary of the company,

(v) (I) where the company is controlled by a company the
shares in which are listed in the official list of a
recognised stock exchange and have been the subject
of dealings on such an exchange in the period of 12
months ending at the time at which the statement is
delivered, the name of that company and the address
of its registered office, and

(II) in any other case, the name and address of any individ-
ual or individuals who have control of the company,
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(vi) the territory in which the central management and control
of the company is normally carried out, and

(vii) such other information as the Revenue Commissioners con-
sider necessary for the purposes of determining the terri-
tory in which the company is resident for the purposes of
tax.

(4) Subsection (3) shall not apply to a company (in this subsection
referred to as ‘‘the first-mentioned company’’) if, at the time at which
a statement under that subsection would apart from this subsection
have to be delivered, there is a company which is a 90 per cent sub-
sidiary of the first-mentioned company carrying on a trade or pro-
fession in the State.

(5) For the purposes of this section—

(a) sections 412 to 418 shall apply for the purposes of this para-
graph as they would apply for the purposes of Chapter 5
of Part 12 if section 411(1)(c) were deleted, and

(b) control shall be construed in accordance with section 432.

883.—Every company which is chargeable to corporation tax for
any accounting period and which has not made a return of its profits
for that accounting period shall, not later than one year after the end
of that accounting period, give notice to the inspector that it is so
chargeable.

884.—(1) In this section, ‘‘return’’ includes any statement, declar-
ation or list.

(2) A company may be required by a notice served on it by an
inspector or other officer of the Revenue Commissioners to deliver
to the officer within the time limited by the notice a return of—

(a) the profits of the company computed in accordance with the
Corporation Tax Acts—

(i) specifying the income taken into account in comput-
ing those profits, with the amount from each source,

(ii) giving particulars of all disposals giving rise to charge-
able gains or allowable losses under the Capital
Gains Tax Acts and the Corporation Tax Acts and
particulars of those chargeable gains or allowable
losses, and

(iii) giving particulars of all charges on income to be
deducted against those profits for the purpose of the
assessment to corporation tax, other than those
included in paragraph (d),

(b) the distributions received by the company from companies
resident in the State and the tax credits to which the com-
pany is entitled in respect of those distributions,

(c) all amounts of tax credits recoverable from the company
under sections 157(5) and 158(4),
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which subsections (3) to (5) of section 238 apply, and

(e) all amounts which under section 438 are deemed to be
annual payments.

(3) An event which, apart from section 584(3) as applied by section
586 or 587, would constitute the disposal of an asset giving rise to a
chargeable gain or an allowable loss under the Capital Gains Tax
Acts and the Corporation Tax Acts shall for the purposes of this
section constitute such a disposal.

(4) A notice under this section may require a return of profits
arising in any period during which the company was within the
charge to corporation tax, together with particulars of distributions
received in that period from companies resident in the State and
of tax credits to which the company is entitled in respect of those
distributions.

(5) Every return under this section shall include a declaration to
the effect that the return is correct and complete.

(6) A return under this section which includes profits which are
payments on which the company has borne income tax by deduction
shall specify the amount of income tax so borne.

(7) A notice under this section may require the inclusion in the
return of particulars of management expenses, capital allowances
and balancing charges which have been taken into account in
determining the profits included in the return.

(8) Subsections (3), (4) and (5)(b) of section 913 shall apply in
relation to a notice under this section as they apply in relation to a
notice under any provision of the Income Tax Acts applied in
relation to capital gains tax by section 913.

(9) (a) In this subsection, ‘‘authorised officer’’ means an inspector
or other officer of the Revenue Commissioners author-
ised by them in writing to exercise the powers conferred
by this subsection.

(b) Where a company which has been duly required to deliver
a return under this section fails to deliver the return, or
where the inspector is not satisfied with the return deliv-
ered by any such company, an authorised officer may
serve on that company a notice or notices in writing
requiring the company to do any of the following—

(i) to deliver to the inspector or to the authorised officer
copies of such accounts (including balance sheets) of
the company as may be specified or described in the
notice, within such period as may be specified in the
notice, including, where the accounts have been aud-
ited, a copy of the auditor’s certificate;

(ii) to make available for inspection by an inspector or
by an authorised officer within such time as may be
specified in the notice all such books, accounts and
documents in the possession or power of the com-
pany as may be specified or described in the notice,
being books, accounts and documents which contain
information as to profits, assets or liabilities of the
company.

1177



[No. 39.] Taxes Consolidation Act, 1997. [1997.]
Pt.38 S.884

Obligation to show
tax reference
number on receipts.

[FA83 s22(1) and
(2)]

Obligation to keep
certain records.

[FA68 s6(1) to (5);
CTA76 s147(1) and
(2); FA92 s231]

1178

(c) The inspector or authorised officer may take copies of or
extracts from any books, accounts or documents made
available for his or her inspection under this subsection.

CHAPTER 3

Other obligations and returns

885.—(1) In this section—

‘‘business’’ means—

(a) a profession, or

(b) a trade consisting solely of the supply (within the meaning
of the Value-Added Tax Acts, 1972 to 1997) of a service
and includes, in the case of a trade part of which consists
of the supply of a service, that part, and also includes, in
the case of a trade the whole or part of which consists of
the supply of a service which incorporates the supply of
goods in the course of the supply of that service, that
trade or that part, as the case may be;

‘‘specified person’’, in relation to a business, means—

(a) where the business is carried on by an individual, that indi-
vidual, and

(b) where the business is carried on by a partnership, the pre-
cedent partner;

‘‘tax reference number’’, in relation to a specified person, means
each of the following—

(a) the Revenue and Social Insurance (RSI) Number stated on
any certificate of tax-free allowances issued to that per-
son by an inspector, not being a certificate issued to an
employer in respect of an employee of that employer,

(b) the reference number stated on any return of income form
or notice of assessment issued to that person by an
inspector, and

(c) the registration number of that person for the purposes of
value-added tax.

(2) For the purposes of the Tax Acts and the Capital Gains Tax
Acts, the specified person in relation to a business shall ensure that
the specified person’s tax reference number or, if the specified per-
son has more than one tax reference number, one of those tax refer-
ence numbers or, if the specified person has no tax reference num-
ber, the specified person’s full names and address is or are stated
on any document (being an invoice, credit note, debit note, receipt,
account, statement of account, voucher or estimate relating to an
amount of £5 or more) issued in the course of that business.

886.—(1) In this section—

‘‘linking documents’’ means documents drawn up in the making up
of accounts and showing details of the calculations linking the
records to the accounts;
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other data maintained manually or by any electronic, photographic
or other process, relating to—

(a) all sums of money received and expended in the course of
the carrying on or exercising of a trade, profession or
other activity and the matters in respect of which the
receipt and expenditure take place,

(b) all sales and purchases of goods and services where the
carrying on or exercising of a trade, profession or other
activity involves the purchase or sale of goods or services,

(c) the assets and liabilities of the trade, profession or other
activity referred to in paragraph (a) or (b), and

(d) all transactions which constitute an acquisition or disposal
of an asset for capital gains tax purposes.

(2) (a) Every person who—

(i) on that person’s own behalf or on behalf of any other
person, carries on or exercises any trade, profession
or other activity the profits or gains of which are
chargeable under Schedule D,

(ii) is chargeable to tax under Schedule D or F in respect
of any other source of income, or

(iii) is chargeable to capital gains tax in respect of charge-
able gains,

shall keep, or cause to be kept on that person’s behalf,
such records as will enable true returns to be made for
the purposes of income tax, corporation tax and capital
gains tax of such profits or gains or chargeable gains.

(b) The records shall be kept on a continuous and consistent
basis, that is, the entries in the records shall be made in
a timely manner and be consistent from one year to the
next.

(c) Where accounts are made up to show the profits or gains
from any such trade, profession or activity, or in relation
to a source of income, of any person, that person shall
retain, or cause to be retained on that person’s behalf,
linking documents.

(d) Where any such trade, profession or other activity is car-
ried on in partnership, the precedent partner (within the
meaning of section 1007) shall for the purposes of this
section be deemed to be the person carrying on that
trade, profession or other activity.

(3) Records required to be kept or retained by virtue of this
section shall be kept—

(a) in written form in an official language of the State, or

(b) subject to section 887(2), by means of any electronic, photo-
graphic or other process.
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(4) (a) Subject to paragraph (b), linking documents and records
kept in accordance with subsections (2) and (3) shall be
retained by the person required to keep the records—

(i) for a period of 6 years after the completion of the
transactions, acts or operations to which they relate,
or

(ii) in the case of a person who fails to comply with
section 951(1) requiring the preparation and delivery
of a return on or before the specified return date for
a year of assessment or an accounting period, as the
case may be, until the expiry of a period of 6 years
from the end of the year of assessment or accounting
period, as the case may be, in which a return has
been delivered showing the profits or gains or
chargeable gains derived from those transactions,
acts or operations.

(b) Paragraph (a) shall not—

(i) require the retention of linking documents and
records in respect of which the inspector notifies in
writing the person who is required to retain them
that retention is not required, or

(ii) apply to the books and papers of a company which
have been disposed of in accordance with section
305(1) of the Companies Act, 1963.

(5) Any person who fails to comply with subsection (2), (3) or (4)
in respect of any records or linking documents in relation to a return
for any year of assessment or accounting period shall be liable to a
penalty of £1,200; but a penalty shall not be imposed under this sub-
section if it is proved that no person is chargeable to tax in respect
of the profits or gains for that year of assessment or accounting per-
iod, as the case may be.

887.—(1) In this section—

‘‘the Acts’’ means—

(a) the Tax Acts,

(b) the Capital Gains Tax Acts,

(c) the Value-Added Tax Act, 1972,

(d) the Capital Acquisitions Tax Act, 1976, and the enactments
amending or extending that Act, and

(e) Part VI of the Finance Act, 1983,

and any instruments made thereunder;

‘‘records’’ means documents which a person is obliged by the Acts
to keep, to issue or to produce for inspection, and any other written
or printed material.

(2) For the purposes of the Acts and subject to the agreement
of the Revenue Commissioners, records may be stored, maintained,
transmitted, reproduced or communicated, as the case may be, by
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Revenue Commissioners, and in circumstances where the use of such
process has been agreed by the Revenue Commissioners and subject
to such conditions as they may impose.

(3) Where in accordance with subsection (2) records are preserved
by electronic, photographic or other process, a statement contained
in a document produced by any such process shall, subject to the
rules of court, be admissible in evidence in any proceedings, whether
civil or criminal, to the same extent as the records themselves.

888.—(1) In this section, ‘‘lease’’, ‘‘lessee’’, ‘‘lessor’’, ‘‘premises’’
and ‘‘rent’’ have the same meanings respectively as in Chapter 8 of
Part 4.

(2) For the purpose of obtaining particulars of profits or gains
chargeable to tax under Case IV or V of Schedule D by virtue of
Chapter 8 of Part 4, the inspector may by notice in writing require—

(a) any lessor or former lessor of premises to give, within the
time limited by the notice, such information as may be
specified in the notice as to the provisions of the lease,
the terms subject to which the lease was granted and the
payments made to or by that lessor or former lessor, as
the case may be, in relation to the premises;

(b) any lessee, occupier or former lessee or occupier of premises
(including any person having or having had the use of
premises) to give such information as may be specified in
the notice as to the terms applying to the lease, occu-
pation or use of the premises and, where any of those
terms are established by any written instrument, to
produce the instrument to the inspector for inspection;

(c) any lessee or former lessee of premises to give such infor-
mation as may be specified in the notice as to any con-
sideration given for the grant to that lessee or former
lessee, as the case may be, of the lease;

(d) any person who as an agent manages premises or is in
receipt of rent or other payments arising from premises
to prepare and deliver to the inspector a return
containing—

(i) the full address of all such premises,

(ii) the name and address of every person to whom such
premises belong,

(iii) a statement of all rents and other such payments aris-
ing from such premises, and

(iv) such other particulars relating to all such premises as
may be specified in the notice;

(e) any Minister of the Government who, or any health board,
local authority (within the meaning of section 2(2) of the
Local Government Act, 1941) or other board or auth-
ority, or other similar body, established by or under stat-
ute which, makes any payment either in the nature of or
for the purpose of rent or rent subsidy in relation to any

1181

Returns, etc. by
lessors, lessees and
agents.

[ITA67, 80(1) and
s94; FA69 s33(1)
and Sch4 PtI; FA92
s227(a); FA95
s14(1)]



[No. 39.] Taxes Consolidation Act, 1997. [1997.]
Pt.38 S.888

Returns of fees,
commissions, etc.
paid by certain
persons.

[ITA67 s173(1) to
(7) and (9) to (10);
FA82 s60; FA92
s227(b) and s248]

1182

premises to prepare and deliver to the inspector a return
containing—

(i) the full address of all such premises,

(ii) the name and address of every person to whom such
premises belong,

(iii) a statement of all such payments arising in respect of
such premises, and

(iv) such other particulars relating to all such premises as
may be specified in the notice.

889.—(1) In this section—

‘‘tax reference number’’, in relation to a person, has the meaning
assigned to it by section 885 in relation to a specified person within
the meaning of that section;

references to payments for services include references to payments
in the nature of commission of any kind and references to payments
in respect of expenses incurred in connection with rendering of
services;

references to payments made include references to the giving of any
valuable consideration, and the requirement imposed by subsection
(5) to state the amount of a payment shall, in relation to any con-
sideration given otherwise than in the form of money, be construed
as a requirement to give particulars of the consideration.

(2) Every person carrying on a trade or business shall, if required
to do so by notice from an inspector, make and deliver to the inspec-
tor a return of all payments of any kind specified in the notice made
during the period so specified, being—

(a) payments made in the course of the trade or business, or of
such part of the trade or business as may be specified in
the notice, for services rendered in connection with the
trade or business by persons ordinarily resident in the
State and not employed in the trade or business,

(b) payments for services rendered in connection with the for-
mation, acquisition, development or disposal of the trade
or business, or any part of it, by persons ordinarily resi-
dent in the State and not employed in the trade or busi-
ness, or

(c) periodical or lump sum payments made to persons ordinarily
resident in the State in respect of any copyright.

(3) Every body of persons (which for the purposes of this section
shall be deemed to include a Minister of the Government and any
body established by or under statute) carrying on any activity which
does not constitute a trade or business shall, if required to do so by
a notice from an inspector, make and deliver to the inspector a return
of all payments of a kind specified in the notice made during the
period specified in the notice, being—

(a) payments made in the course of carrying on the activity, or
such part of the activity as may be specified in the notice,
for services rendered in connection with the activity by
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by that body of persons, or

(b) periodical or lump sum payments made to persons ordi-
narily resident in the State in respect of any copyright.

(4) A return required under subsection (2) or (3) shall, if the trade
or business or other activity is carried on by an unincorporated body
of persons, be made and delivered by the person who is, or performs
the duties of, secretary of the body, and the notice shall be framed
accordingly.

(5) A return under this section shall give the name and tax refer-
ence number of the person to whom each payment was made, the
amount of the payment and such other particulars as may be speci-
fied in the notice, including particulars as to—

(a) the services or rights in respect of which the payment was
made,

(b) the period over which any services were rendered, and

(c) any business name and any business or home address of the
person to whom payment was made.

(6) A return under this section shall include payments made by
the person or body of persons in the course of the trade, business or
activity on behalf of any other person.

(7) No person shall be required under this section to include in a
return—

(a) particulars of any payment from which income tax is
deductible,

(b) particulars of payments made to any one person where the
total of the payments to that person which would other-
wise have to be included in the return does not exceed
£500, or

(c) particulars of any payment made in a year of assessment
ending more than 3 years before the service of the notice
requiring the person to make the return.

(8) A person who fails to deliver, within the period limited in any
notice served on the person under this section, a true and correct
return which the person is required by the notice to deliver shall be
liable to a penalty of £1,200.

(9) Penalties under this section may, without prejudice to any
other method of recovery, be proceeded for and recovered summar-
ily in the like manner as in summary proceedings for the recovery of
any fine or penalty under any Act relating to the excise.

(10) In proceedings for the recovery of a penalty under this
section, a certificate by an officer of the Revenue Commissioners
which certifies that he or she has inspected the relevant records of
the Revenue Commissioners and that it appears from them that dur-
ing a stated period a stated return was not received from the defend-
ant shall be evidence until the contrary is proved that the defendant
did not during that period deliver that return, and any such certifi-
cate, purporting to be signed by an officer of the Revenue Com-
missioners, may be tendered in evidence without proof and shall be
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deemed until the contrary is proved to have been signed by an officer
of the Revenue Commissioners.

890.—(1) Every person (in this section referred to as ‘‘the first-
mentioned person’’) who, in whatever capacity, is in receipt of any
money or value, or of profits or gains arising from any of the sources
mentioned in the Income Tax Acts, of or belonging to any other
person who is chargeable in respect of such money, value, profits or
gains, or who would be so chargeable if that other person were resi-
dent in the State and not an incapacitated person, shall, whenever
required to do so by a notice given to the first-mentioned person by
an inspector, prepare and deliver, within the period mentioned in
such notice, a return in the prescribed form, signed by the first-men-
tioned person, containing—

(a) a statement of all such money, value, profits or gains;

(b) the name and address of every person to whom all such
money, value, profits or gains belong;

(c) a declaration whether every such person is of full age, a
married woman, resident in the State or an incapacitated
person.

(2) Where the first-mentioned person is acting jointly with any
other person, the first-mentioned person shall, in the like manner,
deliver a list of the names and addresses of all persons joined with
the first-mentioned person at the time of delivery of the return men-
tioned in subsection (1).

(3) No person shall be required under this section to include in a
return particulars of receipts (to which subsection (1) applies) of or
belonging to any one person where the total of the receipts relating
to that person which would otherwise have to be included in the
return does not exceed £500.

891.—(1) Subject to subsection (2), every person carrying on a
trade or business who, in the ordinary course of the operations of
the trade or business, receives or retains money in such circum-
stances that interest becomes payable on that money which is paid
or credited without deduction of income tax, and in particular every
person carrying on the trade or business of banking, shall, if required
to do so by notice from an inspector, make and deliver to the inspec-
tor, within the time specified in the notice, a return of all interest so
paid or credited by that person during a year specified in the notice
in the course of that person’s trade or business or any such part of
that person’s trade or business as may be so specified, giving the
names and addresses of the persons to whom the interest was paid
or credited and stating in each case the amount of the interest.

(2) (a) No interest paid or credited to any person shall be
required to be included in any return under subsection (1)
where the total amount of the interest paid or credited to
that person which would otherwise have had to be
included in the return does not exceed £50.

(b) The year specified in a notice under subsection (1) shall
not be a year ending more than 3 years before the date
of the service of the notice.
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(1) as enables different notices to be served under that subsection in
relation to different parts of a trade or business, separate notices
may be served under that subsection as respects the transactions car-
ried on at any branch or branches respectively specified in the
notices, and any such separate notice shall, if served on the manager
or other person in charge of the branch or branches in question, be
deemed to have been duly served on the person carrying on the trade
or business and, where such a separate notice is so served as respects
the transactions carried on at any branch or branches, any notice
subsequently served under subsection (1) on the person carrying on
the trade or business shall not be deemed to extend to any trans-
action to which that separate notice extends.

(4) (a) This section shall, with any necessary modifications, apply
in relation to the Post Office Savings Bank as if it were a
trade or business carried on by An Post.

(b) This subsection shall apply notwithstanding section 4 of
the Post Office Savings Bank Act, 1861; but, subject to
paragraph (a), that section shall remain in full force and
effect.

(5) Subsections (1) to (4) shall apply only to money received or
retained in the State.

(6) (a) Subject to paragraphs (b) and (c), where a person to whom
any interest is paid or credited in respect of any money
received or retained in the State by notice in writing
served on the person paying or crediting the interest—

(i) declares that the person who was beneficially entitled
to that interest when it was paid or credited was not
then resident in the State, and

(ii) requests that the interest shall not be included in any
return under this section,

the person paying or crediting the interest shall not be
required to include the interest in any such return.

(b) Where the person on whom a notice under paragraph (a)
is served is not satisfied that the person who served the
notice was resident outside the State when the interest
was paid or credited—

(i) there shall be given to the person on whom the notice
is served an affidavit, made by the person who
served the notice, stating that person’s name and
address and the country in which that person was
resident when the interest was paid or credited, and

(ii) if the person who served the notice was not ben-
eficially entitled to that interest when it was paid or
credited, the affidavit shall state, in addition to the
particulars specified in subparagraph (i), the name
and address of the person who was so entitled and
the country in which that person was resident when
the interest was paid or credited.

(c) Where the person on whom a notice under paragraph (a)
is served is satisfied that the person who served the notice
(in this paragraph referred to as ‘‘the server’’) was not
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resident in the State when the interest was paid or cred-
ited and, if the server declares in the notice, or in a sub-
sequent notice served on the person on whom the first-
mentioned notice was served, that the server was not ben-
eficially entitled to the interest when it was paid or cred-
ited, the server shall, if the person so entitled (in this
paragraph referred to as ‘‘the beneficial owner’’) is resi-
dent in the State, state in one of those notices or in a
subsequent notice served on the person on whom the
first-mentioned notice was served the name and address
of the beneficial owner.

(7) A person to whom subsection (1) applies—

(a) shall keep and retain any notice served on that person in
accordance with subsection (6), and any affidavit that
accompanied the notice, for a period of 6 years from the
date of the service of the notice,

(b) shall, if requested in writing by the Revenue Commissioners
to do so, inform the Revenue Commissioners within the
time specified in the request whether a notice has been
served on that person in accordance with subsection (6)
by such person as is named, and whose address is stated,
in the request, and

(c) shall, if requested in writing by the Revenue Commissioners
to do so, furnish to the Revenue Commissioners within
the time specified in the request such notice served on
that person in accordance with subsection (6) as is speci-
fied in the request and the affidavit that accompanied
that notice.

892.—(1) In this section, ‘‘securities’’ includes—

(a) shares, stocks, bonds, debentures and debenture stock of a
company (within the meaning of section 4(1)) and also
any promissory note or other instrument evidencing
indebtedness issued to a loan creditor (within the mean-
ing of section 433(6)) of a company,

(b) securities created and issued by the Minister for Finance
under the Central Fund (Permanent Provisions) Act,
1965, or under any other statutory powers conferred on
that Minister and any stock, debenture, debenture stock,
certificate of charge or other security which is issued with
the approval of the Minister for Finance given under any
Act of the Oireachtas and in respect of which the pay-
ment of interest and the repayment of capital is guaran-
teed by the Minister for Finance under that Act, and

(c) securities of the government of any country or territory out-
side the State.

(2) Where for any purpose of the Tax Acts any person (in this
subsection referred to as ‘‘the holder’’) in whose name any securities
are registered is so required by notice in writing given by an inspec-
tor, the holder shall, within the time specified in the notice, state
whether or not the holder is the beneficial owner of the securities
and, if not the beneficial owner of the securities or any of them, shall
furnish in respect of each person on whose behalf the securities are
registered in the holder’s name—
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(b) the nominal value of the securities so registered on behalf
of such person and, in so far as the securities consist of
shares in a company, the number and class of such shares,
and

(c) the date on which each security was so registered in the hol-
der’s name on behalf of such person.

893.—(1) In this section—

‘‘distribution’’ has the same meaning as it has for the purposes of the
Corporation Tax Acts;

‘‘intermediary’’ means any person who provides relevant facilities in
relation to a relevant UCITS;

‘‘relevant Directives’’ means Council Directive 85/611/EEC of 20
December 19851 on the coordination of laws, regulations and admin-
istrative provisions relating to undertakings for collective investment
in transferable securities (UCITS), and any Directive amending that
Directive;

‘‘relevant facilities’’, in relation to a relevant UCITS, means—

(a) the marketing in the State of the units of the relevant
UCITS,

(b) the acting in the State as an intermediary in the purchase of
the units of the relevant UCITS by or on behalf of per-
sons resident in the State or in the sale to such persons
of such units, and

(c) the provision in the State on behalf of the relevant UCITS
of facilities for the making of payments to holders of its
units, the repurchase or redemption of its units or the
making available of the information which the relevant
UCITS is duly obliged to provide for the purposes of the
relevant Directives;

‘‘relevant UCITS’’ means an undertaking which—

(a) is situated in a member state of the European Communities
other than the State,

(b) is a UCITS for the purposes of the relevant Directives, and

(c) markets its units in the State;

‘‘tax reference number’’, in relation to a person, has the meaning
assigned to it by section 885 in relation to a specified person within
the meaning of that section;

‘‘UCITS’’ means an undertaking for collective investment in trans-
ferable securities to which the relevant Directives relate;

‘‘units’’ includes shares and any other instruments granting an
entitlement to—

1O.J. No. L375 of 31.12.1985.
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(a) share in the investments or income of, or

(b) receive a distribution from,

a relevant UCITS.

(2) For the purposes of the Tax Acts and the Capital Gains Tax
Acts, an intermediary shall, if required to do so by notice from an
inspector, prepare and deliver to the inspector within such time, not
being less than 30 days, as shall be specified in the notice a return
of—

(a) the names and addresses and tax reference numbers of all
persons resident in the State in respect of whom the inter-
mediary has in the course of providing relevant facilities
in relation to a relevant UCITS during such period as
shall be specified in the notice—

(i) acted as an intermediary in the purchase by or on
behalf of any of those persons of units in the relevant
UCITS or in the sale to such persons of such units,

(ii) provided facilities for the making of payments by the
relevant UCITS to any of those persons who hold
units of the relevant UCITS, and

(iii) provided facilities for the repurchase or redemption
of units of the relevant UCITS held by any of those
persons,

and

(b) where appropriate, in respect of each such person—

(i) the name and address of each relevant UCITS—

(I) the units of which have been so purchased by
or on behalf of or sold to that person in that
period,

(II) on whose behalf facilities have been provided for
the making of payments by the relevant UCITS
to that person in that period, and

(III) on whose behalf facilities have been provided for
the repurchase or redemption by the relevant
UCITS in that period of units in the relevant
UCITS held by that person,

and

(ii) (I) the value or total value of the units so pur-
chased by or on behalf of or sold to that person,

(II) the amount of the payments so made by the rel-
evant UCITS to that person, and

(III) the value or total value of the units held by that
person which were so repurchased or redeemed
by the relevant UCITS.

(3) Where a person resident in the State avails of relevant
facilities provided by an intermediary in relation to relevant UCITS,
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mediary is required to include in a return to the inspector in accord-
ance with subsection (2), or would be required to include in such a
return if a notice under the subsection were served on the intermedi-
ary, and the intermediary shall take all reasonable care (including,
where necessary, the requesting of documentary evidence) to con-
firm that the details furnished are true and correct.

894.—(1) In this section—

‘‘appropriate inspector’’, in relation to a person to whom this section
applies, means—

(a) the inspector who has last given notice in writing to that
person that he or she is the inspector to whom that per-
son is required to deliver the return specified in subsec-
tion (3),

(b) where there is no such inspector as is referred to in para-
graph (a), the inspector to whom it is customary for that
person to deliver a return or statement of income or pro-
fits, or

(c) where there is no such inspector as is referred to in para-
graphs (a) and (b), the inspector of returns specified in
section 950;

‘‘chargeable period’’ has the same meaning as in section 321(2);

‘‘relevant person’’ has the meaning assigned to it by subsection (2);

‘‘specified provisions’’ means paragraphs (d) and (e) of section 888(2)
and sections 889 to 893,

‘‘specified return date for the chargeable period’’, in relation to a
chargeable period, means—

(a) where the chargeable period is a year of assessment, the 31st
day of January in the year of assessment following that
year, and

(b) where the chargeable period is an accounting period of a
company, the last day of the period of 9 months commen-
cing on the day immediately following the end of the
accounting period.

(2) (a) Subject to paragraphs (b) to (e), ‘‘relevant person’’ means
any person who—

(i) has information of a kind,

(ii) makes a payment of a kind,

(iii) pays or credits interest of a kind, or

(iv) is in receipt of money or value or of profits or gains
of a kind,

referred to in a specified provision.
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(b) Subject to paragraph (e), any person who would be
excluded from making a return under a specified pro-
vision for a chargeable period shall not be a relevant
person.

(c) A person with information of the kind referred to in
section 892 shall, subject to paragraph (e), be a relevant
person only where the person is not the beneficial owner
of the securities referred to in that section.

(d) A person with information of the kind referred to in
section 893 shall, subject to paragraph (e), be a relevant
person only where the person is an intermediary for the
purposes of that section.

(e) A person who is not a relevant person by virtue of any
of the provisions of paragraphs (b) to (d) shall not be
excluded from being a relevant person by virtue of any
other provision of this subsection.

(3) Every relevant person shall as respects a chargeable period
prepare and deliver to the appropriate inspector on or before the
specified return date for the chargeable period a return of all such
matters and particulars as would be required to be contained in a
return delivered pursuant to a notice given to the relevant person by
the appropriate inspector under any of the specified provisions for
the chargeable period.

(4) An inspector may exclude any person from the application of
this section by giving that person a notice in writing that that person
is excluded from the application of this section, and the notice shall
have effect for such chargeable period or periods, or until such
chargeable period or the happening of such event, as shall be speci-
fied in the notice.

(5) Where it appears appropriate to an inspector, the inspector
may notify any relevant person that a return to be made under this
section may be confined to a particular type or category of infor-
mation, payment or receipt and, where the relevant person has been
so notified, a return made on that basis shall satisfy this section.

(6) This section shall not affect the giving of a notice under any of
the specified provisions and shall not remove from any person any
obligation or requirement imposed on a person by such a notice, and
the giving of a notice under any of the specified provisions to a per-
son shall not remove from that person any obligation to prepare and
deliver a return under this section.

(7) Sections 1052 and 1054 shall apply to a failure by a relevant
person to deliver a return required by subsection (3), and to each
and every such failure, as they apply to a failure to deliver a return
referred to in section 1052.

895.—(1) In this section—

‘‘appropriate inspector’’, in relation to an intermediary or, as may be
appropriate, a resident, means—

(a) the inspector who has last given notice in writing to the
intermediary or, as the case may be, the resident that he
or she is the inspector to whom the intermediary or, as
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return or statement of income or profits,

(b) where there is no such inspector as is referred to in para-
graph (a), the inspector to whom it is customary for the
intermediary or, as the case may be, the resident to
deliver such return or statement, or

(c) where there is no such inspector as is referred to in para-
graphs (a) and (b), the inspector of returns specified in
section 950;

‘‘chargeable period’’ has the same meaning as in section 321(2);

‘‘deposit’’ means a sum of money paid to a person on terms under
which it will be repaid with or without interest and either on demand
or at a time or in circumstances agreed by or on behalf of the person
making the payment and the person to whom it is made;

‘‘foreign account’’ means an account in which a deposit is held at a
location outside the State;

‘‘intermediary’’ means any person carrying on in the State a trade or
business in the ordinary course of the operations of which that per-
son provides a relevant service;

‘‘relevant person’’ means a person who in the normal course of that
person’s trade or business receives or holds deposits;

‘‘relevant service’’ means the acting in the State as an intermediary
in or in connection with the opening of foreign accounts with rel-
evant persons by or on behalf of residents;

‘‘resident’’ means a person resident in the State;

‘‘specified return date for the chargeable period’’, in relation to a
chargeable period, means—

(a) where the chargeable period is a year of assessment, the 31st
day of January in the year of assessment following that
year, and

(b) where the chargeable period is an accounting period of a
company, the last day of the period of 9 months commen-
cing on the day immediately following the end of the
accounting period;

‘‘tax reference number’’, in relation to a resident, has the meaning
assigned to it by section 885 in relation to a specified person within
the meaning of that section.

(2) Every intermediary shall as respects a chargeable period pre-
pare and deliver to the appropriate inspector on or before the speci-
fied return date for the chargeable period a return specifying in
respect of every resident in respect of whom that intermediary has
acted in the chargeable period as an intermediary in the opening of
a foreign account—

(a) the full name and permanent address of the resident,

(b) the resident’s tax reference number,
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(c) the full name and address of the relevant person with whom
the foreign account was opened,

(d) the date on which the foreign account was opened, and

(e) the amount of the deposit made in opening the foreign
account.

(3) Where a resident requests an intermediary to provide the resi-
dent with a relevant service, the resident shall furnish to the inter-
mediary the details which the intermediary is required to include in
the return to the appropriate inspector in accordance with subsection
(2) and the intermediary shall take all reasonable care (including,
where necessary, the requesting of documentary evidence) to con-
firm that the details furnished are true and correct.

(4) (a) Where an intermediary fails—

(i) for any chargeable period to make a return required
to be made by the intermediary in accordance with
subsection (2),

(ii) to include in such a return for a chargeable period
details of any resident to whom the intermediary
provided a relevant service in the chargeable period,
or

(iii) to take reasonable care to confirm the details of the
kind referred to in subsection (2) furnished to the
intermediary by a resident to whom the intermediary
has provided a relevant service in a chargeable
period,

the intermediary shall, in respect of each such failure, be
liable to a penalty of £2,000.

(b) Where a resident fails—

(i) to furnish details of the kind referred to in subsection
(2) to an intermediary who has provided the resident
with a relevant service, or

(ii) knowingly or wilfully furnishes that intermediary with
incorrect details of that kind,

the resident shall be liable to a penalty of £2,000.

(5) Penalties under subsection (4) may, without prejudice to any
other method of recovery, be proceeded for and recovered summar-
ily in the like manner as in summary proceedings for the recovery of
any fine or penalty under any Act relating to the excise.

(6) Where in any chargeable period a resident opens, either
directly or indirectly, a foreign account, or causes to be opened a
foreign account in relation to which the resident is the beneficial
owner of the deposit held in that account, the resident shall, notwith-
standing anything to the contrary in section 950 or 1084, be deemed
for that chargeable period to be a chargeable person for the purposes
of sections 951 and 1084, and the return of income (within the mean-
ing of section 1084) to be delivered by the resident for that charge-
able period shall include the following particulars in relation to the
account—
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account was opened,

(b) the date on which the account was opened,

(c) the amount of the deposit made in opening the account, and

(d) the name and address of the intermediary, if any, who pro-
vided a relevant service in relation to the opening of the
account.

896.—(1) In this section—

‘‘material interest’’ shall be construed in accordance with section
743(2);

‘‘offshore fund’’ has the meaning assigned to it by section 743(1), but
a relevant UCITS within the meaning of section 893(1) shall not be
an offshore fund.

(2) As respects a material interest in an offshore fund, section 895
shall apply with any necessary modifications where it would not
otherwise apply—

(a) to every person carrying on in the State a trade or business
in the ordinary course of the operations of which such
person acts as an intermediary in or in connection with
the acquisition of such an interest, in the same manner as
it applies to every intermediary within the meaning of
that section, and

(b) to a person resident or ordinarily resident in the State who
acquires such an interest in the same manner as it applies
to a person resident in the State opening an account in
which a deposit which such person beneficially owns is
held at a location outside the State,

as if in that section—

(i) references to a deposit were references to any payment made
by a person resident or ordinarily resident in the State in
acquiring a material interest in an offshore fund,

(ii) references to a foreign account were references to such an
interest,

(iii) references, however expressed, to the opening of a foreign
account were references to the acquisition of such an
interest, and

(iv) references to a relevant person were references to an off-
shore fund.

897.—(1) (a) In this section, the references to payments made to
persons in respect of their employment and to the
remuneration of persons in their employment shall
be deemed to include references to—

(i) any payments made to employed persons in
respect of expenses,
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(ii) any payments made on behalf of employed per-
sons and not repaid, and

(iii) any payments made to the employees in a trade
or business for services rendered in connection
with the trade or business, whether the services
were rendered in the course of their employ-
ment or not.

(b) The reference in paragraph (a)(i) to payments made
to employed persons in respect of expenses includes
a reference to sums put at the disposal of an
employed person and paid away by the employed
person.

(2) Every employer, when required to do so by notice from an
inspector, shall within the time limited by the notice prepare and
deliver to the inspector a return containing—

(a) the names and places of residence of all persons employed
by that employer,

(b) particulars of any car (within the meaning of section 121)
made available to those persons by reason of that
employment,

(c) particulars of any preferential loan (within the meaning of
section 122) made, released or written off by that
employer in whole or in part and particulars of any
interest released, written off or refunded by that
employer in whole or in part and which was payable or
paid on such loan,

(d) particulars of any relevant scholarships (within the meaning
of section 193) in relation to those persons, not being a
payment made before the 6th day of April, 1998, in
respect of a scholarship (within the meaning of that
section) awarded before the 26th day of March, 1997, and

(e) particulars of the payments made to those persons in respect
of that employment, except persons who are not
employed in any other employment and whose remuner-
ation in the employment for the year does not exceed
£1,500.

(3) Where the employer is a body of persons, the secretary of the
body or other officer (by whatever name called) performing the
duties of secretary shall be deemed to be the employer for the pur-
poses of this section, and any director (within the meaning of section
116) of a body corporate (including a company), or person engaged
in the management of that body corporate, shall be deemed to be a
person employed.

(4) Where an employer is a body corporate (including a company),
that body corporate, as well as the secretary or other officer per-
forming the duties of secretary of the body corporate, shall be liable
to a penalty for failure to deliver a return under this section.

(5) An employer shall not be liable to any penalty for omitting
from any return under subsection (2) the name or place of residence
of any person employed by the employer and not employed in any
other employment, where it appears to the Revenue Commissioners
that such person is entitled to total exemption from tax.
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employer apportions expenses incurred partly in or in connection
with a particular matter and partly in or in connection with other
matters—

(a) the return shall contain a statement that the sum included
in the return is the result of such an apportionment,

(b) the employer, if required to do so by notice from the inspec-
tor, shall prepare and deliver to the inspector within the
time limited by the notice a return containing full particu-
lars as to the amount apportioned and the manner in
which and the grounds on which the apportionment has
been made, and

(c) where the inspector is dissatisfied with any such apportion-
ment of expenses, the inspector may for the purposes of
assessment apportion the expenses, but the employer
may, on giving notice in writing to the inspector within
21 days after being notified of any such apportionment
made by the inspector, appeal against that apportionment
to the Appeal Commissioners.

(7) The Appeal Commissioners shall hear and determine an
appeal to them under subsection (6) as if it were an appeal to them
against an assessment to income tax, and the provisions of the
Income Tax Acts relating to the rehearing of an appeal and to the
statement of a case for the opinion of the High Court on a point of
law shall, with the necessary modifications, apply accordingly.

898.—(1) In this section, ‘‘rating authority’’ means—

(a) the corporation of a county or other borough,

(b) the council of a county, or

(c) the council of an urban district.

(2) For the purpose of assessing tax chargeable under Schedule D,
the secretary, clerk, or person acting as such, to a rating authority
shall, when required by notice from an inspector, transmit to the
inspector within such time as may be specified in the notice true
copies of the last county rate or municipal rate made by the authority
for its rating area or any part of that area.

(3) The Revenue Commissioners shall pay to any such person the
expenses of making all such copies, not exceeding the rate of £1 for
every 100 ratings.

(4) Every person shall, at the request of any inspector or other
officer acting in the execution of the Tax Acts, produce as soon as
may be to such inspector or officer, as appropriate, any survey, valua-
tion or record on which the rates for any rating area or part of any
such area are assessed, made or collected, or any rate or assessment
made under any Act relating to the county rate or municipal rate,
which is in that person’s custody or possession, and shall permit the
inspector or other officer to inspect the same and to take copies of
or extracts from any such survey, valuation or record, without any
payment.
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CHAPTER 4

Revenue powers

899.—(1) In this section, ‘‘specified provisions’’ means paragraphs
(d) and (e) of section 888(2), sections 889 and 890, and sections 892
to 894.

(2) An inspector may make such enquiries or take such action
within his or her powers as he or she considers necessary to satisfy
himself or herself as to the accuracy or otherwise of any return, list,
statement or particulars prepared and delivered under a specified
provision.

(3) Subsection (2) shall not apply in respect of a return made under
section 894 of such matters and particulars as would be required to
be contained in a return delivered pursuant to a notice given to a
relevant person by the appropriate inspector under section 891 for
the chargeable period.

900.—(1) In this section, ‘‘authorised officer’’ means an inspector
or other officer of the Revenue Commissioners authorised by them
in writing to exercise the powers conferred by this section.

(2) Subject to subsection (3), where any person who has been duly
required by an inspector to deliver a statement of the profits or gains
arising to that person from any trade or profession fails to deliver the
statement, or where the inspector is not satisfied with the statement
delivered by that person, an authorised officer may serve on that
person a notice in writing or notices in writing requiring that person
to do any of the following—

(a) to deliver to an inspector or to the authorised officer copies
of such accounts (including balance sheets) relating to the
trade or profession as may be specified or described in
the notice within such period as may be specified in the
notice, including where the accounts have been audited a
copy of the auditor’s certificate;

(b) to make available, within such time as may be specified in
the notice, for inspection by an inspector or by an author-
ised officer, all such books, accounts and documents in
that person’s possession or power as may be specified or
described in the notice, being books, accounts and docu-
ments which contain information as to transactions of the
trade or profession.

(3) (a) In this subsection, ‘‘precedent partner’’ has the same
meaning as in Part 43.

(b) In the case of a partnership carrying on a trade or pro-
fession, where a precedent partner who has been duly
required by an inspector to deliver a statement of the
profits or gains arising to the partnership from any trade
or profession fails to deliver the statement, or where the
inspector is not satisfied with the statement delivered by
the precedent partner, an authorised officer may serve on
the precedent partner a notice in writing or notices in
writing requiring the precedent partner to do any of the
following—
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copies of such accounts (including balance sheets)
relating to the trade or profession as may be speci-
fied or described in the notice within such period as
may be specified in the notice, including where the
accounts have been audited a copy of the auditor’s
certificate;

(ii) to make available, within such time as may be speci-
fied in the notice, for inspection by an inspector or
by the authorised officer, all such books, accounts
and documents in the precedent partner’s possession
or power or in the possession or power of the part-
nership as may be specified or described in the
notice, being books, accounts and documents which
contain information as to transactions of the trade or
profession.

(4) The inspector or authorised officer may take copies of or
extracts from any books, accounts or documents made available for
his or her inspection under this section.

901.—(1) Any person who has custody or possession of any books
or papers relating to income tax or corporation tax shall, within one
month next after notice in writing from the Revenue Commissioners
requiring that person to do so, deliver such books or papers to the
person named in the notice and, if the first-mentioned person fails
to do so, that person shall incur a penalty of £50 for every such
offence.

(2) The receipt of the person named in the notice shall be a suf-
ficient discharge to the person delivering the books or papers.

902.—(1) (a) In this section—

‘‘authorised officer’’ means an officer of the Rev-
enue Commissioners authorised by them in writing
to exercise the powers conferred by this section;

‘‘business’’ means any trade, profession or business
(other than banking business within the meaning of
the Central Bank Act, 1971);

‘‘documents’’ means those records required to be
kept or retained under section 886;

‘‘tax’’ means income tax or corporation tax.

(b) The persons who may be treated as the taxpayer
under this section include a company which has
ceased to exist and an individual who has died and,
in relation to such an individual, the reference in
subsection (2) to the spouse shall be construed as a
reference to the widow or widower (the circum-
stance that she or he may have remarried being
immaterial for the purposes of that subsection).

(c) The persons who in relation to a taxpayer are subject
to this section shall be any person who is carrying on
a business or was doing so at a material time, and
any company whether carrying on a business or not.

1197

Power to require
delivery of books
and papers relating
to tax.

[ITA67 s539; FA74
s86 and Sch2 PtI;
CTA76 s147(1) and
(2)]

Power to obtain
from certain
persons particulars
of transactions with
and documents
concerning tax
liability of taxpayer.

[FA79 s31; FA92
s238]



[No. 39.] Taxes Consolidation Act, 1997. [1997.]
Pt.38 S.902

1198

(2) (a) For the purposes of this subsection, every director of a
company shall be taken as being concerned with the man-
agement of any business carried on by the company, and
a material time shall be any time which in the authorised
officer’s opinion is or may have been material in the
ascertainment of any past or present tax liability of the
taxpayer.

(b) Where a person (in this section referred to as ‘‘the
taxpayer’’)—

(i) delivers to an inspector a return or statement of the
income, profits or gains arising to the taxpayer
from—

(I) any business (past or present) carried on by the
taxpayer or his or her spouse, or

(II) any business (past or present) with whose man-
agement either of them was concerned at a
material time,

and the inspector is not satisfied with the return or
statement, or

(ii) fails to deliver such a return or statement which the
taxpayer is required to deliver under any provision
of the Tax Acts,

the inspector may serve on the taxpayer a notice in writ-
ing stating—

(A) that the inspector is not satisfied with the return or
statement delivered to him or her or, as the case may
be, that such return or statement has not been deliv-
ered to the inspector, and

(B) that the inspector has requested an authorised
officer to serve notice under this section on persons
who in relation to the taxpayer are subject to this
section.

(3) Where a notice under subsection (2) has been served on the
taxpayer, an authorised officer may, for the purpose of enquiring
into the tax liability of the taxpayer, by notice in writing served on
any person who in relation to the taxpayer is subject to this section,
require that person, within the period stated in the notice or such
further period as the authorised officer may allow—

(a) to furnish the authorised officer with particulars of any busi-
ness transactions which that person had with the taxpayer
during a stated period, and

(b) to deliver to the authorised officer or, if the person to whom
the notice is given so elects, to make available for inspec-
tion by an authorised officer such documents specified or
described in the notice as are in that person’s possession
or power and as, in the first-mentioned officer’s opinion,
contain or may contain information relevant to any tax
liability to which the taxpayer is, may be or may have
been subject, or to the amount of any such tax liability.
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who is carrying on a profession and on whom a notice under subsec-
tion (3) has been served to furnish any particulars relating to a client
to an authorised officer, or to deliver to, or make available for
inspection by, an authorised officer any documents relating to a
client, other than such particulars or documents—

(a) as pertain to the payment of fees or to other financial trans-
actions, or

(b) as are otherwise material to the tax liability of the client,

and in particular such person shall not be required to disclose any
information or professional advice of a confidential nature given to
a client.

(5) Where a person fails to comply with a requirement duly made
on the person under subsection (3) within the period stated in the
notice containing the requirement or within such further period as
may be allowed by the authorised officer concerned, the person shall
be liable to a penalty of £1,000.

(6) Where documents are to be delivered to an authorised officer
pursuant to a requirement duly made under subsection (3), copies of
such documents may be delivered instead of the originals; but—

(a) the copies shall be photographic or otherwise by means of
facsimile, and

(b) if so required by the authorised officer, the originals shall
be made available for inspection by an authorised officer,
failure to comply with this provision being treated as fail-
ure to comply with the requirement.

(7) An authorised officer may examine any documents furnished
or made available for inspection under this section and may take
copies of or extracts from them or retain them for the purposes of
any legal proceedings instituted by an officer of the Revenue Com-
missioners or for the purposes of any criminal proceedings.

(8) When exercising any powers conferred by this section, an auth-
orised officer shall if so requested by any person affected produce to
that person a certificate of the Revenue Commissioners authorising
him or her to exercise the powers conferred by this section.

903.—(1) In this section—

‘‘authorised officer’’ means an officer of the Revenue Commissioners
authorised by them in writing to exercise the powers conferred by
this section;

‘‘emoluments’’, ‘‘employer’’ and ‘‘tax deduction card’’ have the same
meanings respectively as in Chapter 4 of Part 42;

‘‘records’’ means any personnel records relating to the payment of
emoluments or the provision of benefits in kind or perquisites, pay-
roll files, wages sheets, certificates of tax-free allowances, tax
deduction cards, certificates issued in accordance with regulation 22
of the Income Tax (Employment) Regulations, 1960 (S.I. No. 28 of
1960), including any data (within the meaning of section 912) stored
by any means approved under section 887 or by any other means or
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any other information or documents which the authorised officer
may reasonably require.

(2) An authorised officer may at all reasonable times enter any
premises or place where the authorised officer has reason to believe
that—

(a) an employer is or has been carrying on any activity as an
employer,

(b) any person is or was either paying emoluments or providing
benefits in kind or perquisites,

(c) any person is or was in receipt of emoluments, benefits in
kind or perquisites, or

(d) records are or may be kept,

and the authorised officer—

(i) may require any employer or any other person who is on
those premises or in that place, other than a person who
is there to purchase goods or to receive a service, to
produce any records which the authorised officer requires
for the purposes of his or her enquiry,

(ii) may, if the authorised officer has reason to believe that any
of the records he or she has required to be produced to
him or her under paragraph (i) have not been so pro-
duced, search on those premises or in that place for those
records, and

(iii) may examine, make copies of, take extracts from, remove
and retain any records for further examination or for the
purposes of any legal proceedings instituted by an officer
of the Revenue Commissioners or for the purposes of any
criminal proceedings.

(3) An authorised officer may require any person, other than a
person purchasing goods or receiving a service from an employer, to
give the authorised officer all reasonable assistance, including pro-
viding information and explanations and furnishing documents
required by the authorised officer.

(4) An authorised officer when exercising or performing his or her
powers or duties under this section shall on request produce his or
her authorisation for the purposes of this section.

(5) A person who does not comply with the requirements of an
authorised officer in the exercise or performance of the authorised
officer’s powers or duties under this section shall be liable to a pen-
alty of £1,000.

(6) The records referred to in this section shall be retained by the
employer for a period of 6 years after the end of the year to which
they refer or for such shorter period as the Revenue Commissioners
may authorise in writing to the employer.
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‘‘authorised officer’’ means an officer of the Revenue Commissioners
authorised by them in writing to exercise the powers conferred by
this section;

‘‘principal’’, ‘‘relevant contract’’, ‘‘relevant operations’’ and ‘‘subcon-
tractor’’ have the same meanings respectively as in Chapter 2 of Part
18;

‘‘records’’ means those records required to be kept—

(a) under section 531 and regulations made under that section,
and

(b) under section 886.

(2) An authorised officer may at all reasonable times enter any
premises or place where the authorised officer has reason to believe
that—

(a) any relevant operations are or have been carried on,

(b) any person is making or has made payments to a subcon-
tractor in connection with the performance by the sub-
contractor of a relevant contract in relation to which that
person is the principal,

(c) any person is or has been in receipt of such payments, or

(d) records are or may be kept,

and the authorised officer may—

(i) require any principal or subcontractor, or any employee of,
or any other person providing bookkeeping, clerical or
other administrative services to, any principal or subcon-
tractor, who is on that premises or in that place to
produce any records which the authorised officer requires
for the purpose of his or her enquiry,

(ii) if the authorised officer has reason to believe that any of the
records he or she has required to be produced to him or
her under this subsection have not been so produced,
search on those premises or in that place for those
records, and

(iii) examine, make copies of, take extracts from, remove and
retain any records for a reasonable period for their
further examination or for the purpose of any legal pro-
ceedings instituted by an officer of the Revenue Com-
missioners or for the purposes of any criminal pro-
ceedings.

(3) An authorised officer may require any principal or subcontrac-
tor, or any employee of, or any other person providing bookkeeping,
clerical or other administrative services to, any principal or subcon-
tractor, to give the authorised officer all reasonable assistance,
including providing information and explanations and furnishing
documents required by the authorised officer.
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(4) An authorised officer when exercising or performing his or her
powers or duties under this section shall on request produce his or
her authorisation for the purposes of this section.

(5) A person who does not comply with the requirements of an
authorised officer in the exercise or performance of the authorised
officer’s powers or duties under this section shall be liable to a pen-
alty of £1,000.

(6) The records referred to in this section shall be retained for a
period of 6 years after the end of the year to which they refer or for
such shorter period as the Revenue Commissioners may authorise in
writing.

905.—(1) In this section—

‘‘authorised officer’’ means an officer of the Revenue Commissioners
authorised by them in writing to exercise the powers conferred by
this section;

‘‘property’’ means any asset relating to a tax liability;

‘‘records’’ means any document or any other written or printed
material in any form, including any information stored, maintained
or preserved by means of any mechanical or electronic device,
whether or not stored, maintained or preserved in a legible form,
which a person is obliged by any provision relating to tax to keep,
retain, issue or produce for inspection or which may be inspected
under any provision relating to tax;

‘‘tax’’ means any tax, duty, levy or charge under the care and man-
agement of the Revenue Commissioners;

‘‘tax liability’’ means any existing liability to tax or further liability
to tax which may be established by an authorised officer following
the exercise or performance of his or her powers or duties under this
section.

(2) (a) An authorised officer may at all reasonable times enter
any premises or place where the authorised officer has
reason to believe that—

(i) any trade, profession or other activity, the profits or
gains of which are chargeable to tax, is or has been
carried on,

(ii) anything is or has been done in connection with any
trade, profession or other activity the profits or gains
of which are chargeable to tax,

(iii) any records relating to—

(I) any trade, profession, other source of profits or
gains or chargeable gains,

(II) any tax liability, or

(III) any repayments of tax in regard to any person,

are or may be kept, or

(iv) any property is or has been located,
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(A) require any person who is on those premises or in
that place, other than a person who is there to pur-
chase goods or to receive a service, to produce any
records or property,

(B) if the authorised officer has reason to believe that
any of the records or property which he or she has
required to be produced to him or her under this
subsection have not been produced, search on those
premises or in that place for those records or
property,

(C) examine any records or property and take copies of
or extracts from any records,

(D) remove any records and retain them for a reasonable
time for the purposes of their further examination or
for the purposes of any legal proceedings instituted
by an officer of the Revenue Commissioners or for
the purposes of any criminal proceedings, and

(E) examine property listed in any records.

(b) An authorised officer may in the exercise or performance
of his or her powers or duties under this section require
any person whom he or she has reason to believe—

(i) is or was carrying on any trade, profession or other
activity the profits or gains of which are chargeable
to tax,

(ii) is or was liable to any tax, or

(iii) has information relating to any tax liability,

to give the authorised officer all reasonable assistance,
including providing information and explanations or fur-
nishing documents and making available for inspection
property as required by the authorised officer in relation
to any tax liability or any repayment of tax in regard to
any person.

(c) Nothing in this subsection shall be construed as requiring
any person carrying on a profession, or any person
employed by any person carrying on a profession, to
produce to an authorised officer any documents relating
to a client, other than such documents—

(i) as pertain to the payment of fees to the person carry-
ing on the profession or to other financial trans-
actions of the person carrying on the profession,

(ii) as are otherwise material to the tax liability of the
person carrying on the profession, or

(iii) as are already required to be provided following a
request issued under section 16 of the Stamp Act,
1891,
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and in particular that person shall not be required to dis-
close any information or professional advice of a confi-
dential nature given to a client.

(d) This subsection shall not apply to any premises or place
where a banking business (within the meaning of the
Central Bank Act, 1971) is carried on or to any person
or an employee of any person carrying on such a business.

(e) An authorised officer shall not, without the consent of the
occupier, enter any premises, or that portion of any prem-
ises, which is occupied wholly and exclusively as a private
residence, except on production by such officer of a war-
rant issued by a Judge of the District Court expressly
authorising the authorised officer to so enter.

(f) A Judge of the District Court may issue a warrant under
paragraph (e) if satisfied by information on oath that it is
proper to do so for the purposes of this section.

(3) A person who does not comply with any requirement of an
authorised officer in the exercise or performance of the authorised
officer’s powers or duties under this section shall be liable to a pen-
alty of £1,000.

(4) An authorised officer when exercising or performing his or her
powers or duties under this section shall on request show his or her
authorisation for the purposes of this section.

906.—Where an authorised officer (within the meaning of section
903, 904 or 905, as the case may be) in accordance with section 903,
904 or 905 enters any premises or place, the authorised officer may
be accompanied by a member or members of the Garda Sı́ochána,
and any such member may arrest without warrant any person who
obstructs or interferes with the authorised officer in the exercise or
performance of his or her powers or duties under any of those
sections.

907.—(1) In this section—

‘‘authorised officer’’ means an inspector or other officer of the Rev-
enue Commissioners authorised by them in writing to exercise the
powers conferred by this section;

‘‘books’’ means—

(a) bankers’ books within the meaning of the Bankers’ Books
Evidence Acts, 1879 and 1959, and

(b) records and documents of persons referred to in section 7(4)
of the Central Bank Act, 1971;

‘‘financial institution’’ means—

(a) a person who holds or has held a licence under section 9 of
the Central Bank Act, 1971, and

(b) a person referred to in section 7(4) of that Act;

‘‘person’’ (other than in the definition of ‘‘financial institution’’)
means an individual who is ordinarily resident in the State.
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(a) a person who for the purposes of tax has been duly required
by an inspector to deliver a statement of the profits or
gains arising to that person from any trade or profession
or to deliver to the inspector a return of income fails to
deliver that statement or that return to the inspector, or

(b) the inspector is not satisfied with such a statement or return
so delivered,

an authorised officer may—

(i) if the authorised officer has reasonable grounds to believe
that that person maintains or maintained an account or
accounts (being an account or accounts from which the
person may withdraw moneys), the existence of which
has not been disclosed to the Revenue Commissioners,
with a financial institution or that there is likely to be
information in the books of that institution indicating that
that statement of profits or gains or that return of income
is false to a material extent, and

(ii) on application by the authorised officer to the Appeal Com-
missioners, they determine that in all the circumstances
the authorised officer is justified in requiring the financial
institution to furnish him or her—

(I) with particulars of all accounts maintained by that
person, either solely or jointly with any other person
or persons, in that institution during a period not
exceeding 10 years immediately preceding the date
of the application, and

(II) with such information as may be specified by the
authorised officer with the consent of the Appeal
Commissioners relating to the financial transactions
of that person, being information recorded in the
books of that institution which would be material in
determining the correctness of the statement of pro-
fits or gains or the return of income delivered by
that person or, in the event of failure to deliver such
statement or return, would be material in determin-
ing the liability of that person to tax,

require that financial institution to furnish such particulars or
information.

(3) An application by an authorised officer under subsection (2)
shall with any necessary modifications be heard by the Appeal Com-
missioners as if it were an appeal against an assessment to income
tax, and a copy of the application shall, as soon as is practicable, be
furnished by the authorised officer to the financial institution con-
cerned and the person concerned, and that financial institution and
that person shall be entitled—

(a) to be present during all the time of the hearing of the
application,

(b) to produce lawful evidence, and

(c) to be represented by—
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(i) a barrister,

(ii) a solicitor,

(iii) an accountant (being any person who has been admit-
ted and is a member of an incorporated society of
accountants),

(iv) a person who has been admitted and is a member of
the body incorporated under the Companies Act,
1963, on the 31st day of December, 1975, as ‘‘The
Institute of Taxation in Ireland’’, or

(v) such other person as the Appeal Commissioners
permit,

to plead on their behalf before the Appeal Com-
missioners.

(4) Section 941 shall apply with any necessary modifications to a
determination by the Appeal Commissioners under subsection (2) as
it applies to the determination by those Commissioners of an appeal
against an assessment to income tax.

(5) Where the Appeal Commissioners have made a determination
in accordance with subsection (2), the authorised officer shall, as
soon as practicable but not later than 14 days from the time at which
such determination was made, give a notice in writing to the financial
institution concerned and the person concerned stating that—

(a) such a determination has been made, and

(b) the financial institution should, within a period of 30 days
from the time at which the financial institution received
such notice, furnish the particulars or information as may
be specified in the notice.

(6) A financial institution which fails to comply with a request
issued to it by an authorised officer in accordance with subsection
(2) shall be liable to a penalty of £15,000 and, if the failure continues
after the expiry of the period specified in subsection (5)(b), a further
penalty of £2,000 for each day on which the failure so continues.

908.—(1) In this section—

‘‘authorised officer’’ means an inspector or other officer of the Rev-
enue Commissioners authorised by them in writing to exercise the
powers conferred by this section;

‘‘books’’, ‘‘financial institution’’ and ‘‘person’’ have the same mean-
ings respectively as in section 907;

‘‘judge’’ means a judge of the High Court.

(2) Where—

(a) a person who for the purposes of tax has been duly required
by an inspector to deliver a statement of the profits or
gains arising to that person from any trade or profession
or to deliver to the inspector a return of income fails to
deliver that statement or that return to the inspector, or
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so delivered,

an authorised officer may, if he or she is of opinion that that person
maintains or maintained an account or accounts, the existence of
which has not been disclosed to the Revenue Commissioners, with a
financial institution or that there is likely to be information in the
books of that institution indicating that that statement of profits or
gains or that return of income is false to a material extent, apply to
a judge for an order requiring that financial institution to furnish the
authorised officer—

(i) with full particulars of all accounts maintained by that per-
son, either solely or jointly with any other person or per-
sons, in that institution during a period not exceeding 10
years immediately preceding the date of the application,
and

(ii) with such information as may be specified in the order relat-
ing to the financial transactions of that person, being
information recorded in the books of that institution
which would be material in determining the correctness
of the statement of profits or gains or the return of
income delivered by that person or, in the event of failure
to deliver such statement or return, would be material in
determining the liability of that person to tax.

(3) Where the judge to whom an application is made under subsec-
tion (2) is satisfied that there are reasonable grounds for making the
application, that judge may, subject to such conditions as he or she
may consider proper and specify in the order, make an order requir-
ing the financial institution to furnish the authorised officer with such
particulars and information as may be specified in the order.

(4) Where a judge makes an order under this section, he or she
may also, on the application of the authorised officer concerned,
make a further order prohibiting, for such period as the judge may
consider proper and specify in the order, any transfer of, or any deal-
ing with, without the consent of the judge, any assets or moneys of
the person to whom the order relates that are in the custody of the
financial institution at the time the order is made.

(5) (a) Where—

(i) a copy of any affidavit and exhibits grounding an
application under subsection (2) or (4) and any order
made under subsection (3) or (4) are to be made
available to any of the persons referred to in subsec-
tion (2) or any of those persons’ solicitor, or to the
financial institution, as the case may be, and

(ii) the judge is satisfied on the hearing of the application
that there are reasonable grounds in the public
interest that such copy of an affidavit, exhibits or
order, as the case may be, should not include the
name or address of the authorised officer,

such copy, copies or order shall not include the name or
address of that authorised officer.

(b) Where, on any application to the judge to vary or dis-
charge an order made under this section, it is desired to
cross-examine the deponent of any affidavit filed by or
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on behalf of the authorised officer and the judge is satis-
fied that there are reasonable grounds in the public
interest to so order, the judge shall order either or both
of the following—

(i) that the name and address of the authorised officer
shall not be disclosed in court, and

(ii) that such cross-examination shall only take place in
the sight and hearing of the judge and in the hearing
only of all other persons present at such cross-
examination.

(6) Every hearing of an application for an order under this section
and of any appeal in connection with that application shall be held
in camera.

909.—(1) (a) In this section—

‘‘asset’’ includes any interest in an asset;

‘‘limited interest’’ means—

(i) an interest (other than a leasehold interest) for
the duration of a life or lives or for a period
certain, or

(ii) any other interest which is not an absolute
interest;

‘‘prescribed’’ means prescribed by the Revenue
Commissioners;

‘‘property’’ includes interests and rights of any
description and, without prejudice to the generality
of the foregoing, includes—

(i) in the case of a limited interest, the property in
which the limited interest subsists or on which
it is charged or secured or on which there exists
a right to have it charged or secured,

(ii) an interest in expectancy,

(iii) an interest or share in a partnership, joint ten-
ancy or estate of a deceased person,

(iv) stock or shares in a company which is in the
course of liquidation,

(v) an annuity, and

(vi) property comprised in a settlement which the
person concerned is empowered to revoke;

‘‘settlement’’ has the same meaning as in section 794;

‘‘specified date’’, in relation to a notice under subsec-
tion (2), means the date specified in the notice;

‘‘tax’’ means income tax and capital gains tax.
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ition to a person of an asset shall include—

(i) the amount or value of the consideration, in
money or money’s worth, given by the person
or on the person’s behalf for the acquisition of
the asset, together with the incidental costs to
the person of the acquisition or, if the asset was
not acquired by the person, any expenditure
incurred by the person in providing the asset,
and

(ii) the amount of any expenditure incurred on the
asset by the person or on the person’s behalf for
the purpose of enhancing the value of the asset,
being expenditure reflected in the state or nat-
ure of the asset at the specified date, and any
expenditure incurred by the person in estab-
lishing, preserving or defending the person’s
title to, or to a right over, the asset.

(2) Where for the purposes of tax a person is required under any
provision of the Tax Acts or the Capital Gains Tax Acts to deliver a
tax return to an inspector of taxes or to the inspector of returns
(within the meaning of section 951(11)), as the case may be, the
inspector may require—

(a) that person, by notice in writing given to that person, and

(b) where that person and his or her spouse are, for the year of
assessment to which the tax return relates, treated as liv-
ing together for the purpose of section 1015, that person’s
spouse, by notice in writing given to the spouse,

to deliver to the inspector within the time specified in the notice or
within such further period as the inspector may allow a statement of
affairs in the prescribed form as at the date specified in the notice,
and that person or that person’s spouse shall, if required by further
notice or notices in writing by the inspector, deliver to the inspector
within such time, not being less than 30 days, as may be specified in
such further notice or notices, a statement verifying such statement
of affairs together with such evidence, statement or documents
required by the inspector in respect of any asset or liability shown
on the statement of affairs, or in respect of any asset or liability
which the inspector has reason to believe has been omitted from the
statement of affairs.

(3) (a) In this section, ‘‘statement of affairs’’, in relation to a
notice under subsection (2), means—

(i) where the person to whom notice is given is an indi-
vidual who is a chargeable person and the tax return
concerned relates to income or capital gains in
respect of which that individual is chargeable to tax
otherwise than in a representative capacity or as a
trustee, a statement of all the assets wherever situ-
ated to which that individual is beneficially entitled
on the specified date and all the liabilities for which
that individual is liable on the specified date,

(ii) where the person to whom notice is given is the
spouse of an individual referred to in subparagraph
(i), a statement of all the assets wherever situated

1209



[No. 39.] Taxes Consolidation Act, 1997. [1997.]
Pt.38 S.909

1210

to which that spouse is beneficially entitled on the
specified date and all the liabilities for which that
spouse is liable on the specified date,

(iii) where the person to whom notice is given is a charge-
able person in a representative capacity and the tax
return concerned relates to income or capital gains
of a person (in this paragraph referred to as ‘‘the
second-mentioned person’’) in respect of which that
chargeable person is so chargeable, a statement of
all the assets wherever situated to which the second-
mentioned person is beneficially entitled and which
give rise to income or capital gains in respect of
which that chargeable person is chargeable to tax in
a representative capacity and all the liabilities for
which the second-mentioned person is liable, or
which are assets or liabilities in relation to which that
chargeable person performs functions or duties in
such a capacity on the specified date, or

(iv) where the person to whom notice is given is a charge-
able person as a trustee of a trust and the tax return
concerned relates to income or capital gains of a
trust, a statement of all the assets and liabilities com-
prised in the trust on the specified date.

(b) Any assets to which a minor child of an individual referred
to in subparagraph (i) or (ii) of paragraph (a) is ben-
eficially entitled shall be included in that individual’s
statement of affairs under this section where—

(i) such assets at any time before their acquisition by the
minor child were disposed of by that individual
whether to the minor child or not, or

(ii) the consideration for the acquisition of such assets by
the minor child was provided directly or indirectly
by that individual.

(4) (a) A statement of affairs delivered under this section shall
contain in relation to each asset included in the
statement—

(i) a full description,

(ii) its location on the specified date,

(iii) the cost of acquisition to the person beneficially
entitled to that asset,

(iv) the date of acquisition, and

(v) if it was acquired otherwise than by means of a bar-
gain at arm’s length, the name and address of the
person from whom it was acquired and the consider-
ation, if any, given to that person in respect of its
acquisition.

(b) A statement of affairs delivered under this section shall,
in the case of an asset which is an interest other than
an absolute interest, contain particulars of the title under
which the beneficial entitlement arises.
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signed by the person by whom it is delivered and shall
include a declaration by that person that it is to the best
of that person’s knowledge, information and belief cor-
rect and complete.

(d) The Revenue Commissioners may require the declaration
mentioned in paragraph (c) to be made on oath.

910.—(1) For the purposes of the assessment, charge, collection
and recovery of any tax or duty placed under their care and manage-
ment, the Revenue Commissioners may, by notice in writing, request
any Minister of the Government to provide them with such infor-
mation in the possession of that Minister in relation to payments for
any purposes made by that Minister, whether on that Minister’s own
behalf or on behalf of any other person, to such persons or classes
of persons as the Revenue Commissioners may specify in the notice
and a Minister so requested shall provide such information as may
be specified.

(2) The Revenue Commissioners may nominate any of their
officers to perform any acts and discharge any functions authorised
by this section to be performed or discharged by the Revenue Com-
missioners.

911.—(1) For the purposes of the Capital Gains Tax Acts, an
inspector or other officer mentioned in section 931(1) shall be auth-
orised to inspect any property for the purpose of ascertaining its
market value and the person having the custody or possession of that
property shall permit the inspector or other officer so authorised, on
producing if so required evidence of his or her authority, to inspect
it at such reasonable times as the Revenue Commissioners may con-
sider necessary.

(2) Section 1057 shall apply to an inspector or other officer
referred to in subsection (1) and to a person acting in the aid of such
an inspector or officer as it applies in relation to the persons referred
to in paragraphs (a) and (b) of subsection (1) of that section.

912.—(1) In this section—

‘‘the Acts’’ means—

(a) the Customs Acts,

(b) the statutes relating to the duties of excise and to the man-
agement of those duties,

(c) the Tax Acts,

(d) the Capital Gains Tax Acts,

(e) the Value-Added Tax Act, 1972, and the enactments amend-
ing or extending that Act,

(f) the Capital Acquisitions Tax Act, 1976, and the enactments
amending or extending that Act, and

(g) Part VI of the Finance Act, 1983,

1211

Power to obtain
information from
Minister of the
Government.

[FA95 s175]

Valuation of assets:
power to inspect.

[CGTA75 s51(1)
and Sch4 par14]

Computer
documents and
records.

[FA92 s237]



[No. 39.] Taxes Consolidation Act, 1997. [1997.]
Pt.38 S.912

Application of
income tax
provisions relating
to returns, etc.

[CGTA75 s51(1)
and Sch4 par3(1),
(2) (part of) and (3)
to (5), par10(1) and
par19; FA92 s246]

1212

and any instruments made thereunder;

‘‘data’’ means information in a form in which it can be processed;

‘‘data equipment’’ means any electronic, photographic, magnetic,
optical or other equipment for processing data;

‘‘processing’’ means performing automatically logical or arithmetical
operations on data, or the storing, maintenance, transmission, repro-
duction or communication of data;

‘‘records’’ means documents which a person is obliged by any pro-
vision of the Acts to keep, issue or produce for inspection, and any
other written or printed material;

‘‘software’’ means any sequence of instructions used in conjunction
with data equipment for the purpose of processing data or con-
trolling the operation of the data equipment.

(2) Any provision under the Acts which—

(a) requires a person to keep, retain, issue or produce any
records or cause any records to be kept, retained, issued
or produced, or

(b) permits an officer of the Revenue Commissioners—

(i) to inspect any records,

(ii) to enter premises and search for any records, or

(iii) to take extracts from or copies of or remove any
records,

shall, where the records are processed by data equipment, apply to
the data equipment together with any associated software, data,
apparatus or material as it applies to the records.

(3) An officer of the Revenue Commissioners may in the exercise
or performance of his or her powers or duties require—

(a) the person by or on whose behalf the data equipment is or
has been used, or

(b) any person having charge of, or otherwise concerned with
the operation of, the data equipment or any associated
apparatus or material,

to afford him or her all reasonable assistance in relation to the exer-
cise or performance of those powers or duties.

CHAPTER 5

Capital gains tax: returns, information, etc.

913.—(1) The provisions of the Income Tax Acts relating to the
making or delivery of any return, statement, declaration, list or other
document, the furnishing of any particulars, the production of any
document, the making of anything available for inspection, the deliv-
ery of any account or the making of any representation, shall, subject
to any necessary modifications, apply in relation to capital gains tax
as they apply in relation to income tax.

(2) In particular and without prejudice to subsection (1), sections
876 to 880, sections 888 and 900 and paragraph 1 of Schedule 1 shall,
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gains tax.

(3) A notice under any provision of the Income Tax Acts as
applied by this section may require particulars of any assets acquired
by the person on whom the notice was served (or, if the notice relates
to income or chargeable gains of some other person for whom the
person who receives the notice is required to make a return under
section 878, as so applied by this section, of any assets acquired by
that other person) in the period specified in the notice, being a per-
iod beginning not earlier than the 6th day of April, 1974, but
excluding—

(a) any assets exempted by section 607 or 613, or

(b) any assets acquired as trading stock.

(4) The particulars required under this section may include par-
ticulars of the person from whom the asset was acquired and of the
consideration for the acquisition.

(5) (a) An event which, apart from section 584(3) as applied by
section 586 or 587, would constitute the disposal of an
asset shall for the purposes of this section constitute such
a disposal.

(b) An event which, apart from section 584(3) as applied by
section 586 or 587, would constitute the acquisition of an
asset shall for the purposes of this section constitute such
an acquisition.

(6) Section 888 as applied by this section shall apply to property
or leases of property other than premises as it applies to premises or
leases of premises.

(7) A return of income of a partnership under section 880 shall
include—

(a) with respect to any disposal of partnership assets during a
period to which any part of the return relates, the like
particulars as if the partnership were liable to tax on any
chargeable gain accruing on the disposal, and

(b) with respect to any acquisition of partnership assets, the par-
ticulars required by subsection (3).

(8) A return under section 879 as applied by this section in relation
to chargeable gains accruing to a married woman in a year of assess-
ment, or part of a year of assessment, during which she is a married
woman and living with her husband may be required either from her
or, if her husband is liable under section 1028(1), from him.
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914.—(1) For the purpose of obtaining particulars of chargeable
gains, an inspector may by notice in writing require a return under
any provision of this section.

(2) (a) In this subsection, ‘‘shares’’ includes units in a unit trust.

(b) An issuing house or other person carrying on a business
of effecting public issues of shares or securities in any
company, or placings of shares or securities in any com-
pany, either on behalf of the company or on behalf of
holders of blocks of shares or securities which have not
previously been the subject of a public issue or placing,
may be required to make a return of all such public issues
or placings effected by that person in the course of the
business in the period specified in the notice requiring
the return, giving particulars of the persons to or with
whom the shares or securities are issued, allotted or
placed, and the number or amount of the shares or securi-
ties so obtained by them respectively.

(3) A person not carrying on such a business may be required to
make a return as regards any such issue or placing effected by that
person and specified in the notice, giving particulars of the persons
to or with whom the shares or securities are issued, allotted or placed
and the number or amount of the shares or securities so obtained by
them respectively.

(4) A member of a stock exchange in the State may be required
to make a return giving particulars of any transactions effected by
that member in the course of that member’s business in the period
specified in the notice requiring the return and giving particulars of—

(a) the parties to the transactions,

(b) the number or amount of the shares or securities dealt with
in the respective transactions, and

(c) the amount or value of the consideration.

(5) A person (other than a member of a stock exchange in the
State) who acts as an agent in the State in transactions in shares or
securities may be required to make a return giving particulars of—

(a) any such transactions effected by that person in the period
specified in the notice,

(b) the parties to the transactions,

(c) the number or amount of the shares or securities dealt with
in the respective transactions, and

(d) the amount or value of the consideration.

(6) An auctioneer and any person carrying on a trade of dealing
in any description of tangible movable property, or of acting as an
agent or intermediary in dealings in any description of tangible mov-
able property, may be required to make a return giving particulars
of any transactions effected by or through that auctioneer or that
person, as the case may be, in which any asset which is tangible mov-
able property is disposed of for a consideration the amount or value
of which, in the hands of the recipient, exceeds—

(a) as respects transactions effected on or after the 6th day of
April, 1994, but before the 6th day of April, 1995, £5,000,
and
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April, 1995, £15,000.

(7) No person shall be required under this section to include in a
return particulars of any transaction effected more than 3 years
before the service of the notice requiring that person to make the
return.

915.—(1) In this section, references to shares include references to
securities and loan capital.

(2) Where, for the purpose of obtaining particulars of chargeable
gains, any person in whose name any shares of a company are regis-
tered is so required by notice in writing by the Revenue Com-
missioners or by an inspector, that person shall state whether or not
that person is the beneficial owner of those shares and, if that person
is not the beneficial owner of those shares or any of them, shall
furnish the name and address of the person or persons on whose
behalf the shares are registered in that person’s name.

916.—The Revenue Commissioners may by notice in writing
require any person, being a party to a settlement, to furnish them
within such time as they may direct (not being less than 28 days) with
such particulars relating to the settlement as they think necessary for
the purposes of the Capital Gains Tax Acts.

917.—A person who—

(a) holds shares or securities in a company not resident or ordi-
narily resident in the State, or

(b) is beneficially interested or acts as agent for or on behalf of
a person who is beneficially interested in settled property
under a settlement the trustees of which are not resident
or ordinarily resident in the State,

may be required by a notice by the Revenue Commissioners to give
such particulars as the Revenue Commissioners may consider are
required to determine whether the company or trust is within section
579 or 590, and whether any chargeable gains have accrued to that
company, or to the trustees of that settlement, in respect of which
the person to whom the notice is given is liable to capital gains tax
under section 579 or 590.

PART 39

Assessments

CHAPTER 1

Income tax and corporation tax

918.—(1) Assessments under Schedules D, E and F, except—

(a) such assessments as the Revenue Commissioners are
empowered to make under Chapter 2 of Part 4,

(b) assessments to which section 853 applies, and

(c) such assessments as officers or persons appointed by the
Revenue Commissioners are empowered to make under
section 854,
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shall be made by the inspectors or such other officers as the Revenue
Commissioners shall appoint in that behalf.

(2) The inspector shall give due notice to each person assessed of
every such assessment made by him or her, the amount of the assess-
ment and the time allowed for giving notice of appeal against the
assessment.

(3) Anything required to be done by the Revenue Commissioners
in relation to the making of assessments under Schedule C or D may
be done by such officer of the Revenue Commissioners as they may
authorise in that behalf.

(4) Where for any year of assessment profits or gains chargeable
to tax under Case IV of Schedule D by virtue of section 98, 99 or
100 arise to any person from 2 or more sources, the several amounts
of profits or gains so chargeable may be assessed in one assessment.

919.—(1) Assessments to corporation tax shall be made by an
inspector.

(2) (a) Where a company on whose profits the tax is to be
assessed is resident in the State, the tax shall be assessed
on the company.

(b) Where a company on whose profits the tax is to be
assessed is not resident in the State, the tax shall be
assessed on the company in the name of any agent, man-
ager, factor or other representative of the company.

(3) The inspector shall give notice to the company assessed or, in
the case of a company not resident in the State, to the agent, man-
ager, factor or other representative of the company assessed of every
assessment made by the inspector.

(4) (a) In this section, ‘‘information’’ includes information
received from a member of the Garda Sı́ochána.

(b) Where—

(i) a company makes default in the delivery of a state-
ment in respect of corporation tax, or

(ii) the inspector is not satisfied with a statement which
has been delivered, or has received information as to
its insufficiency,

the inspector shall make an assessment on the company
concerned in such sum as according to the best of the
inspector’s judgment ought to be charged on that
company.

(5) (a) In this subsection, ‘‘neglect’’ means negligence or a failure
to give any notice, to make any return, statement or dec-
laration, or to produce or furnish any list, document or
other information required by or under the enactments
relating to corporation tax; but a company shall be
deemed not to have failed to do anything required to be
done within a limited time if the company did it within
such further time, if any, as the Revenue Commissioners
or officer concerned may have allowed and, where a com-
pany had a reasonable excuse for not doing anything
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to have failed to do it if the company did it without
unreasonable delay after the excuse had ceased.

(b) Where an inspector discovers that—

(i) any profits which ought to have been assessed to cor-
poration tax have not been assessed,

(ii) an assessment to corporation tax is or has become
insufficient, or

(iii) any relief which has been given is or has become
excessive,

the inspector shall make an assessment in the amount or
the further amount which ought in the inspector’s opinion
to be charged.

(c) Subject to paragraph (d) and any other provision allowing
a longer period in any class of case, no assessment to
corporation tax shall be made more than 10 years after
the end of the accounting period to which it relates.

(d) In a case in which any form of fraud or neglect has been
committed by or on behalf of any company in connection
with or in relation to corporation tax, an assessment may
be made on that company at any time for any accounting
period for which by reason of the fraud or neglect corpor-
ation tax would otherwise be lost to the Exchequer.

(e) An objection to the making of any assessment on the
ground that the time limited for the making of the assess-
ment has expired shall be made only on appeal against
the assessment.

(6) An assessment on a company’s profits for an accounting period
which falls after the commencement of the winding up of the com-
pany shall not be invalid because made before the end of the
accounting period.

920.—(1) Notwithstanding anything in the Income Tax Acts, the
inspector or such other officer as the Revenue Commissioners shall
appoint in that behalf may at any time grant, in relation to any assess-
ment in respect of income tax chargeable for any year of assessment,
any allowance, deduction or relief authorised by the Income Tax
Acts.

(2) Whenever such inspector or other officer so grants any such
allowance, deduction or relief in relation to an assessment, such
assessment shall be deemed to be amended accordingly.

921.—(1) In this section, ‘‘personal reliefs’’ means relief under any
of the provisions specified in the Table to section 458.

(2) Where 2 or more assessments to income tax are to be made on
a person under Schedule D, E or F or under 2 or more of those
Schedules, the tax in the assessments may be stated in one sum, and
the notice of assessment may be stated correspondingly.
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(3) A notice of appeal in a case in which subsection (2) applies
shall, to be valid, indicate each assessment appealed against.

(4) Pending the determination of an appeal against any one or
more assessments referred to in subsection (2), an amount of tax
(being a portion of the one sum referred to in that subsection) shall
be payable on the due date or dates and shall be the amount which
results when the appropriate personal reliefs are deducted from the
assessments not under appeal or allowed from the tax charged in
those assessments, as may be appropriate.

(5) The tax stated in one sum under subsection (2) or the amount
payable under subsection (4) shall for the purposes of sections 1080
and 1081 be deemed to be tax charged by an assessment to income
tax.

(6) Where for any of the purposes of the Income Tax Acts other
than subsection (4) it becomes necessary to determine what amount
of the tax charged is applicable to any one of 2 or more assessments
referred to in subsection (2), a certificate from the inspector indicat-
ing the manner in which the deductions, allowances or reliefs were
allocated and stating the separate amounts of tax, if any, and the
instalments of tax applicable to any one or more assessments or to
each assessment shall be sufficient evidence of the charge to tax in
and by each such assessment.

922.—(1) In this section, ‘‘information’’ includes information
received from a member of the Garda Sı́ochána.

(2) Where the inspector does not receive a statement from a per-
son liable to be charged to income tax, the inspector shall to the best
of his or her information and judgment, but subject to section 997,
make an assessment on that person of the amount at which that
person ought to be charged under Schedule E.

(3) Where—

(a) a person makes default in the delivery of a statement in
respect of any income tax under Schedule D or F, or

(b) the inspector is not satisfied with a statement which has
been delivered, or has received any information as to its
insufficiency,

the inspector shall make an assessment on the person concerned in
such sum as according to the best of the inspector’s judgment ought
to be charged on that person.

923.—(1) (a) A person appointed under section 855 to be an
assessor and a person (in this section also referred
to as an ‘‘assessor’’) appointed under section 854
shall on request be furnished free of charge by any
officer in the relevant department or office or by
any agent by whom the same are payable with true
accounts of any salaries, fees, wages, perquisites,
profits, pensions or stipends chargeable under
Schedule E.

(b) Every such assessor shall have access to all docu-
ments in his or her department or office which con-
cern any such payments.
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with any account referred to in paragraph (a) or in
any case in which it may be necessary, require from
any person to be charged an account of any salary,
fees, wages, perquisites, profits, pensions or stipend,
within the like period as is limited for the delivery
of statements of profits or gains under the Income
Tax Acts, and under the like penalty as is provided
in the case of failure to deliver such statements.

(2) The assessors shall assess the persons who hold offices, or are
entitled to pensions or stipends, in accordance with the annual
amount thereof from the documents, accounts and papers in their
respective departments.

(3) Every assessment shall set out—

(a) the full and just annual emoluments of every office and
employment of profit, and the full annual amount of
every pension or stipend,

(b) the names of the persons entitled to those emoluments, pen-
sions or stipends, and

(c) the tax payable in each case.

(4) An assessor who fails to comply with this section shall be liable
to a penalty not exceeding £100 and not less than £20.

924.—(1) (a) Where the inspector discovers that—

(i) any properties or profits chargeable to income
tax have been omitted from the first
assessments,

(ii) a person chargeable—

(I) has not delivered any statement,

(II) has not delivered a full and proper
statement,

(III) has not been assessed to income tax, or

(IV) has been undercharged in the first assess-
ments, or

(iii) a person chargeable has been allowed, or has
obtained from and in the first assessments, any
allowance, deduction, exemption, abatement or
relief not authorised by the Income Tax Acts,

then, where the tax is chargeable under Schedule D,
E or F, the inspector shall make an additional first
assessment.

(b) Any additional first assessment made by the inspec-
tor in accordance with paragraph (a) shall be subject
to appeal and other proceedings as in the case of a
first assessment.
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(2) (a) In this subsection, ‘‘neglect’’ means negligence or a failure
to give any notice, to make any return, statement or dec-
laration, or to produce or furnish any list, document or
other information required by or under the Income Tax
Acts; but a person shall be deemed not to have failed to
do anything required to be done within a limited time if
such person did it within such further time, if any, as the
Revenue Commissioners or officer concerned may have
allowed and, where a person had a reasonable excuse for
not doing anything required to be done, such person shall
be deemed not to have failed to do it if such person did it
without unreasonable delay after the excuse had ceased.

(b) Subject to paragraph (c) and any other provision allowing
a longer period in any class of case, an assessment or an
additional first assessment may be made at any time not
later than 10 years after the end of the year to which the
assessment relates.

(c) In a case in which any form of fraud or neglect has been
committed by or on behalf of any person in connection
with or in relation to income tax, an assessment or an
additional first assessment may be made at any time for
any year for which by reason of the fraud or neglect
income tax would otherwise be lost to the Exchequer.

(d) (i) In a case in which emoluments to which this subpara-
graph applies are received in a year of assessment sub-
sequent to that for which they are assessable, para-
graph (b) shall apply in the case of assessments or
additional first assessments in respect of the emolu-
ments subject to the substitution of a reference to the
end of the year of assessment in which the emoluments
were received for the reference to the end of the year
to which the assessment relates.

(ii) The emoluments to which subparagraph (i) applies
are emoluments within the meaning of section 112(2),
including any payments chargeable to tax by virtue
of section 123 and any sums which by virtue of Chap-
ter 3 of Part 5 are to be treated as perquisites of a
person’s office or employment, being emoluments,
payments or sums other than those taken into
account in an assessment to income tax for the year
of assessment in which they are received, and for the
purposes of this paragraph—

(I) any such payment shall, notwithstanding any-
thing in section 123(4), be treated as having
been received at the time it was actually
received, and

(II) any such sums which are not actually paid to that
person shall be treated as having been received
at the time when the relevant expenses were
incurred or are treated for the purposes of
Chapter 3 of Part 5 as having been incurred.

(e) An objection to the making of any assessment or
additional first assessment on the ground that the time
limited for the making of that assessment has expired
shall only be made on appeal against the assessment.
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ments are made shall as soon as they are made be added to the first
assessments by means of separate forms of assessment.

925.—(1) Where at any time, either during the year of assessment
or in respect of that year, a person becomes entitled to any additional
salary, fees or emoluments over and above the amount for which an
assessment to income tax has been made on that person, or for which
at the commencement of that year that person was liable to be
charged to income tax, an additional assessment shall, as often as the
case may require, be made on that person in respect of any such
additional salary, fees or emoluments, so that he or she may be
charged in respect of the full amount of his or her salary, fees or
emoluments for that year.

(2) Where any person proves to the satisfaction of the inspector
that the amount for which an assessment to income tax has been
made in respect of that person’s salary, fees or emoluments for any
year of assessment exceeds the amount of the salary, fees or emolu-
ments for that year, the assessment shall be adjusted and any amount
overpaid by means of tax shall be repaid.

926.—(1) Where—

(a) the total income of any individual from all sources, whether
chargeable with income tax by deduction or otherwise,
includes income from any source or sources which is to
be computed on the basis of the actual amounts receiv-
able in the year of assessment or where any deductions
allowable on account of any annual sums paid out of the
property or profits of an individual are to be allowed as
deductions in respect of the year in which they are pay-
able, and

(b) an assessment to income tax is being made before the end
of the year of assessment to which such assessment to tax
relates,

the inspector in making the assessment shall, in computing the total
amount of income assessable to income tax, estimate the amount of
income from each such source or the amount of any such allowable
deductions and, in making any such estimate, the inspector shall have
due regard to any corresponding amount of income or allowable
deductions in the year preceding the year of assessment and shall, in
computing the income tax payable, estimate the amount of tax to be
credited under sections 59 and 997.

(2) Where—

(a) an estimate has been made under subsection (1),

(b) notice of an appeal against the assessment to income tax has
not been given, and

(c) the person assessed gives to the inspector within a period of
one year from the end of the year of assessment particu-
lars of the correct amount of the income or deductions in
respect of which the estimate was made,

the inspector shall adjust the assessment by reference to the differ-
ence between the correct amount of income assessable to income tax
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and the amount of the assessment, and any amount of income tax
overpaid shall be repaid.

927.—(1) Where an inspector discovers that any set-off or payment
of tax credit ought not to have been made or is or has become excess-
ive, the inspector may make any such assessments as may in his or
her judgment be required for recovering any tax that ought to have
been paid or any payment of tax credit that ought not to have been
made and generally for securing that the resulting liabilities to tax of
the persons concerned are what they would have been if only such
set-offs or payments had been made as ought to have been made.

(2) This Part, Part 40 and Part 42 shall apply to any assessment
under this section for recovering a payment of tax credit as if it were
an assessment to income tax for the year of assessment, or, in the
case of a company, corporation tax for the accounting period, in
respect of which the payment was claimed and as if that payment
represented a loss of tax to the Exchequer, and any sum charged by
any such assessment shall, subject to any appeal against the assess-
ment, be due within 14 days after the issue of the notice of
assessment.

928.—(1) After assessments to income tax and corporation tax
have been made, the inspectors shall transmit particulars of the sums
to be collected to the Collector-General for collection.

(2) The entering by an inspector or other authorised officer of
details of an assessment to income tax or corporation tax and of the
tax charged in such an assessment in an electronic, photographic or
other record from which the Collector-General may extract such
details by electronic, photographic or other process shall constitute
transmission of such details by the inspector or other authorised
officer to the Collector-General.

(3) Subsection (2) shall apply for the purposes of value-added tax
as it applies for the purposes of income tax or corporation tax with
the substitution of ‘‘value-added tax’’ for ‘‘income tax or corporation
tax’’.

CHAPTER 2

Provision against double assessment and relief for error or mistake

929.—(1) A person who, either on the person’s own account or on
behalf of another person, has been assessed to income tax or corpor-
ation tax, and is by any error or mistake again assessed for the same
year of assessment or the same accounting period, as the case may
be, for the same cause and on the same account, may apply for relief
to the Appeal Commissioners who, on proof to their satisfaction of
the double assessment, shall cause the assessment, or so much of the
assessment as constitutes a double assessment, to be vacated.

(2) Where it appears to the satisfaction of the Revenue Com-
missioners that a person has been assessed more than once for the
same cause and for the same year of assessment or the same account-
ing period, as the case may be, they shall direct the whole, or such
part, of any assessment as appears to be an overcharge to be vacated,
and thereupon the whole, or such part, of the assessment shall be
vacated accordingly.
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missioners that any such double assessment has been made and that
payment has been made on both assessments, they shall order the
amount of the overpayment to be repaid to the applicant.

930.—(1) Where any person who has paid tax charged under an
assessment to—

(a) income tax made for any year of assessment, or

(b) corporation tax made for any accounting period,

alleges that the assessment was excessive by reason of some error or
mistake in the return or statement made by that person for the pur-
poses of the assessment, that person may, at any time not later than
6 years after the end of the year of assessment or the accounting
period, as the case may be, within which the assessment was made,
make an application in writing to the Revenue Commissioners for
relief.

(2) On receiving any such application, the Revenue Com-
missioners shall inquire into the matter and shall, subject to this
section, give by means of repayment such relief in respect of the
error or mistake as is just and reasonable; but no relief shall be given
under this section in respect of an error or mistake as to the basis on
which the liability of the applicant ought to have been computed
where the return or statement was in fact made on the basis of, or
in accordance with, the practice generally prevailing at the time when
the return or statement was made.

(3) In determining any application under this section, the Rev-
enue Commissioners shall have regard to all the relevant circum-
stances of the case and in particular shall consider whether the grant-
ing of relief would result in the exclusion from the charge to income
tax or corporation tax, as the case may be, of any part of the profits
or income of the applicant, and for this purpose the Revenue Com-
missioners may take into consideration the liability of the applicant
and assessments made on the applicant in respect of other years of
assessment or accounting periods, as the case may be.

(4) Any person aggrieved by the determination of the Revenue
Commissioners on an application made by that person under this
section may, on giving notice in writing to the Revenue Com-
missioners within 21 days after the notification to that person of their
determination, appeal to the Appeal Commissioners.

(5) The Appeal Commissioners shall thereupon hear and deter-
mine the appeal in accordance with the principles to be followed by
the Revenue Commissioners in determining applications under this
section and, subject to those principles, in the like manner as in the
case of an appeal to them against an assessment to income tax, and
the provisions of the Income Tax Acts relating to such an appeal
(including the provisions relating to the rehearing of an appeal and
to the statement of a case for the opinion of the High Court on a
point of law) shall apply accordingly with any necessary modifi-
cations; but neither the appellant nor the Revenue Commissioners
shall be entitled to require a case to be stated for the opinion of the
High Court otherwise than on a point of law arising in connection
with the computation of profits or income.

1223

Error or mistake.

[ITA67 s191(1) to
(5); F(MP)A68
s3(2) and Sch PtI;
FA74 s86 and Sch2
PtI; CTA76
s143(12)(a); FA95
s15(a) and (b)]



[No. 39.] Taxes Consolidation Act, 1997. [1997.]
Pt.39

Making of
assessments and
application of
income tax
assessment
provisions.

[CGTA75 s51(1)
and Sch4 pars 1(2)
and 2]

Prohibition on
alteration of
assessment except
on appeal.

[ITA67 s415;
CTA76 s146(1);
FA83 s37]

Appeals against
assessment.

[ITA67 s416(1) to
(7)(f), (8) and (9);
F(MP)A68 s3(1),
s3(2) and Sch PtI;
CTA76 s146(1);
FA80 s54(1); FA83
s9(a)(i) and s37;
FA95 s173(1)(a)]

1224

CHAPTER 3

Capital gains tax

931.—(1) Assessments under the Capital Gains Tax Acts shall be
made by inspectors or such other officers as the Revenue Com-
missioners shall appoint in that behalf.

(2) The provisions of the Income Tax Acts relating to the assess-
ment of income tax shall, subject to any necessary modifications,
apply in relation to capital gains tax as they apply in relation to
income tax chargeable under Schedule D.

(3) In particular and without prejudice to the generality of subsec-
tion (2), subsections (2) and (3) of section 918 and sections 920, 922,
924 and 928 to 930 shall, subject to any necessary modifications,
apply to capital gains tax.

PART 40

Appeals

CHAPTER 1

Appeals against income tax and corporation tax assessments

932.—Except where expressly authorised by the Tax Acts, an
assessment to income tax or corporation tax shall not be altered
before the time for hearing and determining appeals and then only
in cases of assessments appealed against and in accordance with such
determination, and if any person makes, causes, or allows to be made
in any assessment any unauthorised alteration, that person shall incur
a penalty of £50.

933.—(1) (a) A person aggrieved by any assessment to income
tax or corporation tax made on that person by the
inspector or such other officer as the Revenue
Commissioners shall appoint in that behalf (in this
section referred to as ‘‘other officer’’) shall be
entitled to appeal to the Appeal Commissioners on
giving, within 30 days after the date of the notice of
assessment, notice in writing to the inspector or
other officer.

(b) Where on an application under paragraph (a) the
inspector or other officer is of the opinion that the
person who has given the notice of appeal is not
entitled to make such an appeal, the inspector or
other officer shall refuse the application and notify
the person in writing accordingly, specifying the
grounds for such refusal.

(c) A person who has had an application under para-
graph (a) refused by the inspector or other officer
shall be entitled to appeal against such refusal by
notice in writing to the Appeal Commissioners
within 15 days of the date of issue by the inspector
or other officer of the notice of refusal.
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the Appeal Commissioners shall request the inspec-
tor or other officer to furnish them with a copy of
the notice issued to the person under paragraph (b)
and, on receipt of the copy of the notice, they shall
as soon as possible—

(i) refuse the application for an appeal by giving
notice in writing to the applicant specifying
the grounds for their refusal,

(ii) allow the application for an appeal and give
notice in writing accordingly to both the
applicant and the inspector or other officer,
or

(iii) notify in writing both the applicant and the
inspector or other officer that they have
decided to arrange a hearing at such time
and place specified in the notice to enable
them determine whether or not to allow the
application for an appeal.

(2) (a) The Appeal Commissioners shall from time to time
appoint times and places for the hearing of appeals
against assessments and the Clerk to the Appeal Com-
missioners shall give notice of such times and places to
the inspector or other officer.

(b) The inspector or other officer shall give notice in writing
to each person who has given notice of appeal of the time
and place appointed for the hearing of that person’s
appeal; but—

(i) notice under this paragraph shall not be given in a
case in which subsection (3)(b) applies either
consequent on an agreement referred to in that sub-
section or consequent on a notice referred to in sub-
section (3)(d), and

(ii) in a case where it appears to the inspector or other
officer that an appeal may be settled by agreement
under subsection (3), he or she may refrain from giv-
ing notice under this paragraph or may by notice in
writing and with the agreement of the appellant
withdraw a notice already given.

(c) Where, on application in writing in that behalf to the
Appeal Commissioners, a person who has given notice of
appeal to the inspector or other officer in accordance
with subsection (1)(a) satisfies the Appeal Commissioners
that the information furnished to the inspector or other
officer is such that the appeal is likely to be determined
on the first occasion on which it comes before them for
hearing, the Appeal Commissioners may direct the
inspector or other officer to give the notice in writing first
mentioned in paragraph (b) and the inspector or other
officer shall comply forthwith with such direction, and
accordingly subparagraph (ii) of that paragraph shall not
apply to that notice of appeal.

(3) (a) This subsection shall apply to any assessment in respect
of which notice of appeal has been given, not being an
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assessment the appeal against which has been determined
by the Appeal Commissioners or which has become final
and conclusive under subsection (6).

(b) Where, in relation to an assessment to which this subsec-
tion applies, the inspector or other officer and the appell-
ant come to an agreement, whether in writing or other-
wise, that the assessment is to stand, is to be amended in
a particular manner or is to be discharged or cancelled,
the inspector or other officer shall give effect to the
agreement and thereupon, if the agreement is that the
assessment is to stand or is to be amended, the assess-
ment or the amended assessment, as the case may be,
shall have the same force and effect as if it were an assess-
ment in respect of which no notice of appeal had been
given.

(c) An agreement which is not in writing shall be deemed not
to be an agreement for the purposes of paragraph (b)
unless—

(i) the fact that an agreement was come to, and the terms
agreed on, are confirmed by notice in writing given
by the inspector or other officer to the appellant or
by the appellant to the inspector or other officer, and

(ii) 21 days have elapsed since the giving of that notice
without the person to whom it was given giving
notice in writing to the person by whom it was given
that the first-mentioned person desires to repudiate
or withdraw from the agreement.

(d) Where an appellant desires not to proceed with the appeal
against an assessment to which this subsection applies
and gives notice in writing to that effect to the inspector
or other officer, paragraph (b) shall apply as if the appell-
ant and the inspector or other officer had, on the appel-
lant’s notice being received, come to an agreement in
writing that the assessment should stand.

(e) References in this subsection to an agreement being come
to with an appellant and the giving of notice to or by an
appellant include references to an agreement being come
to with, and the giving of notice to or by, a person acting
on behalf of the appellant in relation to the appeal.

(4) All appeals against assessments to income tax or corporation
tax shall be heard and determined by the Appeal Commissioners,
and their determination on any such appeal shall be final and con-
clusive, unless the person assessed requires that that person’s appeal
shall be reheard under section 942 or unless under the Tax Acts a
case is required to be stated for the opinion of the High Court.

(5) An appeal against an assessment may be heard and deter-
mined by one Appeal Commissioner, and the powers conferred on
the Appeal Commissioners by this Part may be exercised by one
Appeal Commissioner.

(6) (a) In default of notice of appeal by a person to whom notice
of assessment has been given, the assessment made on
that person shall be final and conclusive.
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assessment does not attend before the Appeal Com-
missioners at the time and place appointed for the hear-
ing of that person’s appeal, the assessment made on that
person shall, subject to subsection (8), have the same
force and effect as if it were an assessment in respect of
which no notice of appeal had been given.

(c) Where on the hearing of an appeal against an
assessment—

(i) no application is or has been made to the Appeal
Commissioners before or during the hearing of the
appeal by or on behalf of the appellant for an
adjournment of the proceedings on the appeal or
such an application is or has been made and is or
was refused, and

(ii) (I) a return of the appellant’s income for the rel-
evant year of assessment or, as the case may be,
a return under section 884 has not been made
by the appellant, or

(II) such a return has been made but—

(A) all the statements of profits and gains,
schedules and other evidence relating to
such return have not been furnished by or
on behalf of the appellant,

(B) information requested from the appellant
by the Appeal Commissioners in the hear-
ing of the appeal has not been supplied by
the appellant,

(C) the terms of a precept issued by the Appeal
Commissioners under section 935 have not
been complied with by the appellant, or

(D) any questions as to an assessment or assess-
ments put by the Appeal Commissioners
under section 938 have not been answered
to their satisfaction,

the Appeal Commissioners shall make an order dis-
missing the appeal against the assessment and thereupon
the assessment shall have the same force and effect as if
it were an assessment in respect of which no notice of
appeal had been given.

(d) An application for an adjournment of the proceedings on
an appeal against an assessment, being an application
made before or during the hearing of the appeal, shall
not be refused before the expiration of 9 months from
the earlier of—

(i) the end of the year of assessment or, as the case may
be, accounting period to which the assessment
appealed against relates, and

(ii) the date on which the notice of assessment was given
to the appellant.

1227



[No. 39.] Taxes Consolidation Act, 1997. [1997.]
Pt.40 S.933

1228

(e) Paragraph (c) shall not apply if on the hearing of the
appeal the Appeal Commissioners are satisfied that suf-
ficient information has been furnished by or on behalf of
the appellant to enable them to determine the appeal at
that hearing.

(7) (a) A notice of appeal not given within the time limited by
subsection (1) shall be regarded as having been so given
where, on an application in writing having been made to
the inspector or other officer in that behalf within 12
months after the date of the notice of assessment, the
inspector or other officer, being satisfied that owing to
absence, sickness or other reasonable cause the applicant
was prevented from giving notice of appeal within the
time limited and that the application was made thereafter
without unreasonable delay, notifies the applicant in writ-
ing that the application under this paragraph has been
allowed.

(b) Where on an application under paragraph (a) the inspec-
tor or other officer is not so satisfied, he or she shall by
notice in writing inform the applicant that the application
under this paragraph has been refused.

(c) Within 15 days after the date of a notice under paragraph
(b) the applicant may by notice in writing require the
inspector or other officer to refer the application to the
Appeal Commissioners and, in relation to any application
so referred, paragraphs (a) and (b) shall apply as if for
every reference in those paragraphs to the inspector or
other officer there were substituted a reference to the
Appeal Commissioners.

(d) Notwithstanding paragraph (a), an application made after
the expiration of the time specified in that paragraph
which but for that expiration would have been allowed
under paragraph (a) may be allowed under that para-
graph if at the time of the application—

(i) there has been made to the inspector or other officer
a return of income or, as the case may be, a return
under section 884, statements of profits and gains
and such other information as in the opinion of the
inspector or other officer would enable the appeal to
be settled by agreement under subsection (3), and

(ii) the income tax or corporation tax charged by the
assessment in respect of which the application is
made has been paid together with any interest on
that tax chargeable under section 1080.

(e) Where on an application referred to in paragraph (d) the
inspector or other officer is not satisfied that the infor-
mation furnished would be sufficient to enable the appeal
to be settled by agreement under subsection (3) or if the
tax and interest mentioned in paragraph (d)(ii) have not
been paid, the inspector or other officer shall by notice
in writing inform the applicant that the application has
been refused.

(f) Within 15 days after the date of a notice under paragraph
(e) the applicant may by notice in writing require the
inspector or other officer to refer the application to the
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so referred, if—

(i) the application is one which but for the expiration of
the period specified in paragraph (a) would have
been allowed under paragraph (c) if the application
had been referred to the Appeal Commissioners
under that paragraph,

(ii) at the time the application is referred to the Appeal
Commissioners the income tax or corporation tax
charged by the assessment in respect of which the
application is made, together with any interest on
that tax chargeable under section 1080, has been
paid, and

(iii) the information furnished to the inspector or other
officer is such that in the opinion of the Appeal
Commissioners the appeal is likely to be determined
on the first occasion on which it comes before them
for hearing,

the Appeal Commissioners may allow the application.

(8) In a case in which a person who has given notice of appeal
does not attend before the Appeal Commissioners at the time and
place appointed for the hearing of that person’s appeal, subsection
(6)(b) shall not apply if—

(a) at that time and place another person attends on behalf of
the appellant and the Appeal Commissioners consent to
hear that other person,

(b) on an application in that behalf having been made to them
in writing or otherwise at or before that time, the Appeal
Commissioners postpone the hearing, or

(c) on an application in writing having been made to them after
that time the Appeal Commissioners, being satisfied that,
owing to absence, sickness or other reasonable cause, the
appellant was prevented from appearing before them at
that time and place and that the application was made
without unreasonable delay, direct that the appeal be
treated as one the time for the hearing of which has not
yet been appointed.

(9) (a) Where action for the recovery of income tax or corpor-
ation tax charged by an assessment has been taken, being
action by means of the institution of proceedings in any
court or the issue of a certificate under section 962,
neither subsection (7) nor subsection (8) shall apply in
relation to that assessment until that action has been
completed.

(b) Where, in a case within paragraph (a), an application
under subsection (7)(a) is allowed or, on an application
under subsection (8)(c), the Appeal Commissioners direct
as provided in that subsection, the applicant shall in no
case be entitled to repayment of any sum paid or borne
by the applicant in respect of costs of any such court pro-
ceedings or, as the case may be, of any fees or expenses
charged by the county registrar or sheriff executing a cer-
tificate under section 962.
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934.—(1) The inspector or such other officer as the Revenue
Commissioners shall authorise in that behalf (in this section referred
to as ‘‘other officer’’) may attend every hearing of an appeal, and
shall be entitled—

(a) to be present during all the hearing and at the determination
of the appeal,

(b) to produce any lawful evidence in support of the assessment,
and

(c) to give reasons in support of the assessment.

(2) (a) On any appeal, the Appeal Commissioners shall permit
any barrister or solicitor to plead before them on behalf
of the appellant or the inspector or other officer either
orally or in writing and shall hear—

(i) any accountant, being any person who has been
admitted a member of an incorporated society of
accountants, or

(ii) any person who has been admitted a member of the
body incorporated under the Companies Act, 1963,
on the 31st day of December, 1975, as ‘‘The Institute
of Taxation in Ireland’’.

(b) Notwithstanding paragraph (a), the Appeal Com-
missioners may permit any other person representing the
appellant to plead before them where they are satisfied
that such permission should be given.

(3) Where on an appeal it appears to the Appeal Commissioners
by whom the appeal is heard, or to a majority of such Appeal Com-
missioners, by examination of the appellant on oath or affirmation
or by other lawful evidence that the appellant is overcharged by any
assessment, the Appeal Commissioners shall abate or reduce the
assessment accordingly, but otherwise the Appeal Commissioners
shall determine the appeal by ordering that the assessment shall
stand.

(4) Where on any appeal it appears to the Appeal Commissioners
that the person assessed ought to be charged in an amount exceeding
the amount contained in the assessment, they shall charge that per-
son with the excess.

(5) Unless the circumstances of the case otherwise require, where
on an appeal against an assessment which assesses an amount which
is chargeable to income tax or corporation tax it appears to the
Appeal Commissioners—

(a) that the appellant is overcharged by the assessment, they
may in determining the appeal reduce only the amount
which is chargeable to income tax or corporation tax,

(b) that the appellant is correctly charged by the assessment,
they may in determining the appeal order that the
amount which is chargeable to income tax or corporation
tax shall stand, and

(c) that the appellant ought to be charged in an amount
exceeding the amount contained in the assessment, they
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which is chargeable to income tax or corporation tax.

(6) Where an appeal is determined by the Appeal Commissioners,
the inspector or other officer shall give effect to the Appeal Com-
missioners’ determination and thereupon, if the determination is that
the assessment is to stand or is to be amended, the assessment or the
amended assessment, as the case may be, shall have the same force
and effect as if it were an assessment in respect of which no notice
of appeal had been given.

(7) Every determination of an appeal by the Appeal Com-
missioners shall be recorded by them in the prescribed form at the
time the determination is made and the Appeal Commissioners shall
within 10 days after the determination transmit that form to the
inspector or other officer.

935.—(1) Where notice of appeal has been given against an assess-
ment, the Appeal Commissioners may, whenever it appears to them
to be necessary for the purposes of the Tax Acts, issue a precept to
the appellant ordering the appellant to deliver to them, within the
time limited by the precept, a schedule containing such particulars
for their information as they may demand under the authority of the
Tax Acts in relation to—

(a) the property of the appellant,

(b) the trade, profession or employment carried on or exercised
by the appellant,

(c) the amount of the appellant’s profits or gains, distinguishing
the particular amounts derived from each separate
source, or

(d) any deductions made in determining the appellant’s profits
or gains.

(2) The Appeal Commissioners may issue further precepts when-
ever they consider it necessary for the purposes of the Tax Acts, until
complete particulars have been furnished to their satisfaction.

(3) A precept may be issued by one Appeal Commissioner.

(4) A person to whom a precept is issued shall deliver the sched-
ule required within the time limited by the precept.

(5) Any inspector or such other officer as the Revenue Com-
missioners shall authorise in that behalf may at all reasonable times
inspect and take copies of or extracts from any such schedule.

936.—(1) The inspector or such other officer as the Revenue
Commissioners shall authorise in that behalf (in this section referred
to as ‘‘other officer’’) may, within a reasonable time to be allowed
by the Appeal Commissioners after examination by the inspector or
other officer of any schedule referred to in section 935, object to that
schedule or any part of that schedule, and in that case shall state in
writing the cause of his or her objection according to the best of his
or her knowledge or information.

(2) In every such case the inspector or other officer shall give
notice in writing of his or her objection to the person chargeable in
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order that that person may, if that person thinks fit, appeal against
the objection.

(3) A notice under subsection (2) shall be under cover and sealed,
and addressed to the person chargeable.

(4) No assessment shall be confirmed or altered until any appeal
against the objection has been heard and determined.

937.—Where—

(a) the Appeal Commissioners see cause to disallow an objec-
tion to a schedule by the inspector or such other officer
as the Revenue Commissioners shall authorise in that
behalf, or

(b) on the hearing of an appeal, the Appeal Commissioners are
satisfied with the assessment, or if, after the delivery of a
schedule, they are satisfied with the schedule and have
received no information as to its insufficiency,

they shall confirm or alter the assessment in accordance with the
schedule, as the case may require.

938.—(1) Whenever the Appeal Commissioners are dissatisfied
with a schedule or require further information relating to a schedule,
they may at any time and from time to time by precept put any
questions in writing concerning the schedule, or any matter which is
contained or ought to be contained in the schedule, or concerning
any deductions made in arriving at the profits or gains, and the par-
ticulars thereof, and may require true and particular answers in writ-
ing signed by the person chargeable to be given within 7 days after
the service of the precept.

(2) The person chargeable shall within the time limited either
answer any such questions in writing signed by that person, or shall
present himself or herself to be examined orally before the Appeal
Commissioners, and may object to and refuse to answer any ques-
tion; but the substance of any answer given by that person orally
shall be taken down in writing in that person’s presence and be read
over to that person and, after that person has had liberty to amend
any such answer, he or she may be required to verify the answer on
oath to be administered to him or her by any one of the Appeal
Commissioners, and the oath shall be subscribed by the person by
whom it is made.

(3) Where any clerk, agent or servant of the person chargeable
presents himself or herself on behalf of that person to be examined
orally before the Appeal Commissioners, the same provisions shall
apply to his or her examination as in the case of the person charge-
able who presents himself or herself to be examined orally.

939.—(1) (a) The Appeal Commissioners may summon any per-
son whom they think able to give evidence as
respects an assessment made on another person to
appear before them to be examined, and may exam-
ine such person on oath.

(b) The clerk, agent, servant or other person confiden-
tially employed in the affairs of a person chargeable
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to the same restrictions, as in the case of a person
chargeable who presents himself or herself to be
examined orally.

(2) The oath shall be that the evidence to be given, touching the
matter in question, by the person sworn shall be the truth, the whole
truth and nothing but the truth, and the oath shall be subscribed by
the person by whom it is made.

(3) A person who after being duly summoned—

(a) neglects or refuses to appear before the Appeal Com-
missioners at the time and place appointed for that
purpose,

(b) appears but refuses to be sworn or to subscribe the oath, or

(c) refuses to answer any lawful question touching the matters
under consideration,

shall be liable to a penalty of £750; but the penalty imposed in respect
of any offence under paragraph (b) or (c) shall not apply to any
clerk, agent, servant or other person referred to in subsection (1)(b).

940.—Where—

(a) a person has neglected or refused to deliver a schedule in
accordance with a precept of the Appeal Commissioners,

(b) any clerk, agent or servant of, or any person confidentially
employed by, a person chargeable, having been sum-
moned, has neglected or refused to appear before the
Appeal Commissioners to be examined,

(c) the person chargeable or that person’s clerk, agent or ser-
vant or any person confidentially employed by the person
chargeable has declined to answer any question put to
him or her by the Appeal Commissioners,

(d) an objection has been made to a schedule and the objection
has not been appealed against, or

(e) the Appeal Commissioners decide to allow any objection
made by the inspector or such other officer as the Rev-
enue Commissioners shall authorise in that behalf,

the Appeal Commissioners shall ascertain and settle according to the
best of their judgment the sum in which the person chargeable ought
to be charged.

941.—(1) Immediately after the determination of an appeal by the
Appeal Commissioners, the appellant or the inspector or such other
officer as the Revenue Commissioners shall authorise in that behalf
(in this section referred to as ‘‘other officer’’), if dissatisfied with the
determination as being erroneous in point of law, may declare his
or her dissatisfaction to the Appeal Commissioners who heard the
appeal.

(2) The appellant or inspector or other officer, as the case may
be, having declared his or her dissatisfaction, may within 21 days
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after the determination by notice in writing addressed to the Clerk
to the Appeal Commissioners require the Appeal Commissioners to
state and sign a case for the opinion of the High Court on the deter-
mination.

(3) The party requiring the case shall pay to the Clerk to the
Appeal Commissioners a fee of £20 for and in respect of the case
before that party is entitled to have the case stated.

(4) The case shall set forth the facts and the determination of the
Appeal Commissioners, and the party requiring it shall transmit the
case when stated and signed to the High Court within 7 days after
receiving it.

(5) At or before the time when the party requiring the case trans-
mits it to the High Court, that party shall send notice in writing of
the fact that the case has been stated on that party’s application,
together with a copy of the case, to the other party.

(6) The High Court shall hear and determine any question or
questions of law arising on the case, and shall reverse, affirm or
amend the determination in respect of which the case has been
stated, or shall remit the matter to the Appeal Commissioners with
the opinion of the Court on the matter, or may make such other
order in relation to the matter, and may make such order as to costs
as to the Court may seem fit.

(7) The High Court may cause the case to be sent back for amend-
ment and thereupon the case shall be amended accordingly, and
judgment shall be delivered after it has been amended.

(8) An appeal shall lie from the decision of the High Court to the
Supreme Court.

(9) Notwithstanding that a case has been required to be stated or
is pending, income tax or, as the case may be, corporation tax shall
be paid in accordance with the determination of the Appeal Com-
missioners; but if the amount of the assessment is altered by the
order or judgment of the Supreme Court or the High Court, then—

(a) if too much tax has been paid, the amount overpaid shall be
refunded with such interest, if any, as the Court may
allow, or

(b) if too little tax has been paid, the amount unpaid shall be
deemed to be arrears of tax (except in so far as any pen-
alty is incurred on account of arrears) and shall be paid
and recovered accordingly.

942.—(1) Any person aggrieved by the determination of the
Appeal Commissioners in any appeal against an assessment made on
that person may, on giving notice in writing to the inspector or such
other officer as the Revenue Commissioners shall authorise in that
behalf (in this section referred to as ‘‘other officer’’) within 10 days
after such determination, require that the appeal shall be reheard by
the judge of the Circuit Court (in this section referred to as ‘‘the
judge’’) in whose circuit is situate, in the case of—

(a) a person who is not resident in the State,

(b) the estate of a deceased person,
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(d) a trust,

the place where the assessment was made and, in any other case, the
place to which the notice of assessment was addressed, and the
Appeal Commissioners shall transmit to the judge any statement or
schedule in their possession which was delivered to them for the
purposes of the appeal.

(2) At or before the time of the rehearing of the appeal by the
judge, the inspector or other officer shall transmit to the judge the
prescribed form in which the Appeal Commissioners’ determination
of the appeal is recorded.

(3) The judge shall with all convenient speed rehear and deter-
mine the appeal, and shall have and exercise the same powers and
authorities in relation to the assessment appealed against, the deter-
mination, and all consequent matters, as the Appeal Commissioners
might have and exercise, and the judge’s determination shall, subject
to section 943, be final and conclusive.

(4) Section 934(2) shall, with any necessary modifications, apply
in relation to a rehearing of an appeal by a judge of the Circuit Court
as it applies in relation to the hearing of an appeal by the Appeal
Commissioners.

(5) The judge shall make a declaration in the form of the declar-
ation required to be made by an Appeal Commissioner as set out in
Part 1 of Schedule 27.

(6) (a) Notwithstanding that a person has under subsection (1)
required an appeal to the Appeal Commissioners against
the assessment to be reheard by a judge of the Circuit
Court, income tax or, as the case may be, corporation tax
shall be paid in accordance with the determination of the
Appeal Commissioners.

(b) Notwithstanding paragraph (a), where the amount of tax
is altered by the determination of the judge or by giving
effect to an agreement under subsection (8), then, if too
much tax has been paid, the amount or amounts overpaid
shall be repaid and (except where the interest amounts
to less than £10) in so far as the amount to be repaid
represents tax paid in accordance with this subsection it
shall be repaid with interest at the rate of 0.6 per cent, or
such other rate (if any) prescribed by the Minister for
Finance by regulations, for each month or part of a
month from the date or dates of payment of the amount
or amounts giving rise to the overpayment to the date on
which the repayment is made.

(7) Income tax shall not be deductible on payment of interest
referred to in subsection (6)(b) and such interest shall not be
reckoned in computing income for the purposes of the Tax Acts.

(8) Where following an application for the rehearing of an appeal
by a judge of the Circuit Court in accordance with subsection (1)
there is an agreement within the meaning of paragraphs (b), (c) and
(e) of section 933(3) between the inspector or other officer and the
appellant in relation to the assessment, the inspector shall give effect
to the agreement and, if the agreement is that the assessment is to
stand or is to be amended, the assessment or the amended assess-
ment, as the case may be, shall have the same force and effect as if
it were an assessment in respect of which no notice of appeal had
been given.

1235



[No. 39.] Taxes Consolidation Act, 1997. [1997.]
Pt.40 S.942

Extension of section
941.

[ITA67 s430;
F(MP)A68 s3(2)
and Sch PtI; CTA76
s146(1); FA83
s9(a)(v) and s37]

Communication of
decision of Appeal
Commissioners.

[ITA67 s431;
F(MP)A68 s3(2)
and Sch PtI; CTA76
s146(1); FA83 s37]

Appeals against
assessments.

[CGTA75 s51(1)
and Sch4 par8;
CGT(A)A78 s17
and Sch2; FA83
s55]

1236

(9) Every rehearing of an appeal by the Circuit Court under this
section shall be held in camera.

(10) Every regulation made under this section shall be laid before
Dáil Éireann as soon as may be after it is made and, if a resolution
annulling the regulation is passed by Dáil Éireann within the next 21
days on which Dáil Éireann has sat after the regulation is laid before
it, the regulation shall be annulled accordingly, but without prejudice
to the validity of anything previously done thereunder.

943.—(1) Section 941 shall, subject to this section, apply to a deter-
mination given by a judge pursuant to section 942 in the like manner
as it applies to a determination by the Appeal Commissioners, and
any case stated by a judge pursuant to section 941 shall set out the
facts, the determination of the Appeal Commissioners and the deter-
mination of the judge.

(2) The notice in writing required under section 941(2) to be
addressed to the Clerk to the Appeal Commissioners shall, in every
case in which a judge is under the authority of this section required
by any person to state and sign a case for the opinion of the High
Court on the determination, be addressed by such person to the
county registrar.

(3) The fee required under section 941(3) to be paid to the Clerk
to the Appeal Commissioners shall in any case referred to in subsec-
tion (2) be paid to the county registrar.

944.—(1) Where the Appeal Commissioners have entertained an
appeal against an assessment for any year of assessment or any
accounting period and, after hearing argument on the appeal, have
postponed giving their determination either for the purpose of con-
sidering the argument or for the purpose of affording to the appellant
an opportunity of submitting in writing further evidence or argu-
ment, the Appeal Commissioners may, unless they consider a further
hearing to be necessary, cause their determination to be sent by post
to the parties to the appeal.

(2) Where the determination of an appeal by the Appeal Com-
missioners is sent to the parties by post under this section, a declar-
ation of dissatisfaction under section 941(1) or a notice requiring a
rehearing under section 942(1) may be made or given in writing
within 12 days after the day on which the determination is so sent to
the person making the declaration or giving the notice.

CHAPTER 2

Appeals against capital gains tax assessments

945.—(1) A person aggrieved by any assessment under the Capital
Gains Tax Acts made on the person by the inspector or other officer
mentioned in section 931(1) shall be entitled to appeal to the Appeal
Commissioners on giving, within 30 days after the date of the notice
of assessment, notice in writing to the inspector or other officer, and
in default of notice of appeal by a person to whom notice of assess-
ment has been given the assessment made on such person shall be
final and conclusive.

(2) The provisions of the Income Tax Acts relating to—
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appeals,

(b) the giving of notice to each person who has given notice of
appeal of the time and place appointed for the hearing of
that person’s appeal,

(c) the determination of an appeal by agreement between the
appellant or the appellant’s agent and an inspector of
taxes or other officer mentioned in section 931(1),

(d) the determination of an appeal by the appellant giving
notice of the appellant’s intention not to proceed with the
appeal,

(e) the hearing, determination or dismissal of an appeal by the
Appeal Commissioners, including the hearing, determi-
nation or dismissal of an appeal by one Appeal Com-
missioner,

(f) the assessment having the same force and effect as if it were
an assessment in respect of which no notice of appeal
had been given where the person who has given notice of
appeal does not attend before the Appeal Commissioners
at the time and place appointed,

(g) the extension of the time for giving notice of appeal and the
readmission of appeals by the Appeal Commissioners
and the provisions which apply where action by means of
court proceedings has been taken,

(h) the rehearing of an appeal by a judge of the Circuit Court
and the statement of a case for the opinion of the High
Court on a point of law,

(i) the payment of tax in accordance with the determination of
the Appeal Commissioners notwithstanding that an
appeal is required to be reheard by a judge of the Circuit
Court or that a case for the opinion of the High Court
on a point of law has been required to be stated or is
pending, and

(j) the procedures for appeal,

shall, with any necessary modifications, apply to an appeal under any
provision of the Capital Gains Tax Acts providing for an appeal to
the Appeal Commissioners as if the appeal were an appeal against
an assessment to income tax.

946.—(1) The Revenue Commissioners may make regulations—

(a) for the conduct of appeals against assessments and decisions
on claims under the Capital Gains Tax Acts;

(b) entitling persons, in addition to those who would be so
entitled apart from the regulations, to appear on such
appeals;

(c) regulating the time within which such appeals or claims may
be brought or made;
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(d) where the market value of an asset on a particular date or
an apportionment or any other matter may affect the
liability to capital gains tax of 2 or more persons, enabling
any such person to have the matter determined by the
tribunal having jurisdiction to determine that matter if
arising on an appeal against an assessment, and prescrib-
ing a procedure by which the matter is not determined
differently on different occasions;

(e) authorising an inspector or other officer of the Revenue
Commissioners, notwithstanding the obligation as to sec-
recy imposed by the Income Tax Acts or any other Act,
to disclose—

(i) to a person entitled to appear on such an appeal, the
market value of an asset as determined by an assess-
ment or decision on a claim, or

(ii) to a person whose liability to tax may be affected by
the determination of the market value of an asset on
a particular date or an apportionment or any other
matter, any decision on the matter made by an
inspector or other officer of the Revenue Com-
missioners.

(2) Regulations under this section may contain such supplemental
and incidental provisions as appear to the Revenue Commissioners
to be necessary.

(3) Every regulation made under this section shall be laid before
Dáil Éireann as soon as may be after it is made and, if a resolution
annulling the regulation is passed by Dáil Éireann within the next 21
days on which Dáil Éireann has sat after the regulation is laid before
it, the regulation shall be annulled accordingly, but without prejudice
to the validity of anything previously done thereunder.

CHAPTER 3

Miscellaneous

947.—(1) Where it appears to the inspector that the determination
of any amount on which a person may be chargeable to income tax
or corporation tax by virtue of section 98, 99 or 100 may affect the
liability to income tax or corporation tax of other persons, the inspec-
tor shall give notice in writing to those persons as well as to the first-
mentioned person of the determination the inspector proposes to
make and of the rights conferred on them by this section.

(2) Any person to whom such a notice is given may within 21 days
after the date on which it is given object to the proposed determi-
nation by notice in writing given to the inspector, and section 933(7)
shall apply, with any necessary modifications, in relation to any such
notice as it applies in relation to a notice of appeal under section 933.

(3) (a) Subject to paragraph (b), where notices have been given
under subsection (1) and no notice of objection is duly
given under subsection (2), the inspector shall make the
determination as proposed in his or her notices and the
determination shall not be called in question in any pro-
ceedings.
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whom notice has not been given under subsection (1)
from appealing against any such determination of the
inspector which may affect that person’s liability to
income tax or corporation tax, as the case may be.

(4) Where a notice of objection is duly given, the amount men-
tioned in subsection (1) shall be determined in the like manner as an
appeal and shall be so determined by the Appeal Commissioners.

(5) All persons to whom notices have been given under subsection
(1) may take part in any proceedings under subsection (4) and in any
appeal arising out of those proceedings and shall be bound by the
determination made in the proceedings or on appeal, whether or not
they have taken part in the proceedings, and their successors in title
shall also be so bound.

(6) A notice under subsection (1) may, notwithstanding any obli-
gation as to secrecy or other restriction on the disclosure of infor-
mation, include a statement of the grounds on which the inspector
proposes to make the determination.

(7) An inspector may by notice in writing require any person to
give, within 21 days after the date of the notice or within such longer
period as the inspector may allow, such information as appears to
the inspector to be required for deciding whether to give a notice
under subsection (1) to any person.

948.—(1) Any person charged to income tax under Schedule E
may appeal to the Appeal Commissioners against the amount of tax
deducted from that person’s emoluments for any year.

(2) The Appeal Commissioners shall hear and determine an
appeal to them under subsection (1) as if it were an appeal to them
against an assessment to income tax, and the provisions of the
Income Tax Acts relating to the rehearing of an appeal and to the
statement of a case for the opinion of the High Court on a point of
law shall, with the necessary modifications, apply accordingly.

949.—(1) Any person aggrieved by any determination by the Rev-
enue Commissioners, or such officer of the Revenue Commissioners
(including an inspector) as they may have authorised in that behalf,
on any claim, matter or question referred to in section 864 may, sub-
ject to section 957 and on giving notice in writing to the Revenue
Commissioners or the officer within 30 days after notification to the
person aggrieved of the determination, appeal to the Appeal Com-
missioners.

(2) The Appeal Commissioners shall hear and determine an
appeal to them under subsection (1) as if it were an appeal against
an assessment to income tax and the provisions of section 933 with
respect to such appeals, together with the provisions of the Tax Acts
relating to the rehearing of an appeal and to the statement of a case
for the opinion of the High Court on a point of law, shall apply
accordingly with any necessary modifications.

(3) Where—

(a) a right of appeal to the Appeal Commissioners is given by
any provision of the Tax Acts or the Capital Gains Tax
Acts other than section 1037, and
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(b) such provision, while applying the provisions of the Tax
Acts relating to appeals against assessments, does not
apply the provisions of those Acts relating to the
rehearing of appeals,

such provision shall be deemed to apply those provisions relating to
the rehearing of appeals.

(4) In a case in which—

(a) a notice of appeal is not given within the time limited by
subsection (1), or

(b) a person who has given notice of appeal does not attend
before the Appeal Commissioners at the time and place
appointed for the hearing of the person’s appeal,

subsections (5) and (7) to (9) of section 933 shall apply with any
necessary modifications.

PART 41

Self Assessment

950.—(1) In this Part, except where the context otherwise
requires—

‘‘appeal’’ means an appeal under section 933 or, as respects capital
gains tax, an appeal under section 945;

‘‘appropriate inspector’’, in relation to a chargeable person, means—

(a) the inspector who has last given notice in writing to the
chargeable person that he or she is the inspector to whom
the chargeable person is required to deliver a return or
statement of income or profits or chargeable gains,

(b) in the absence of an inspector referred to in paragraph (a),
the inspector to whom it is customary for the chargeable
person to deliver such return or statement, or

(c) in the absence of an inspector referred to in paragraphs (a)
and (b), the inspector of returns;

‘‘assessment’’ means an assessment to tax made under the Income
Tax Acts, the Corporation Tax Acts or the Capital Gains Tax Acts,
as the case may be;

‘‘chargeable gain’’ has the same meaning as in section 545(3);

‘‘chargeable period’’ has the same meaning as in section 321(2);

‘‘chargeable person’’ means, as respects a chargeable period, a per-
son who is chargeable to tax for that period, whether on that person’s
own account or on account of some other person but, as respects
income tax, does not include a person—

(a) whose total income for the chargeable period consists solely
of emoluments to which Chapter 4 of Part 42 applies, and
for this purpose a person whose total income for the
chargeable period, other than emoluments to which that
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of his or her tax-free allowances for the chargeable period
by virtue of regulation 10(1)(b) of the Income Tax
(Employments) Regulations, 1960 (S.I. No. 28 of 1960),
shall be deemed for that chargeable period to be a person
whose total income consists solely of emoluments to
which that Chapter applies,

(b) who for the chargeable period has been exempted by an
inspector from the requirements of section 951 by reason
of a notice given under subsection (6) of that section, or

(c) who is chargeable to tax for the chargeable period by reason
only of section 237, 238 or 239,

but paragraph (a) shall not apply to a person who is a director or, in
the case of a person to whom section 1017 applies, whose spouse is
a director (within the meaning of section 116) of a body corporate
other than a body corporate which during a period of 3 years ending
on the 5th day of April in the chargeable period—

(i) was not entitled to any assets other than cash on hands, or a
sum of money on deposit within the meaning of section
895, not exceeding £100,

(ii) did not carry on a trade, business or other activity including
the making of investments, and

(iii) did not pay charges on income within the meaning of section
243;

‘‘determination of the appeal’’ means a determination by the Appeal
Commissioners under section 933(4), and includes an agreement
referred to in section 933(3) and an assessment becoming final and
conclusive by virtue of section 933(6);

‘‘due date for the payment of an amount of preliminary tax’’ has the
meaning assigned to it by section 958(2);

‘‘inspector’’, in relation to any matter, includes such other officer as
the Revenue Commissioners shall appoint in that behalf;

‘‘inspector of returns’’ means the inspector nominated by the Rev-
enue Commissioners under section 951(11) to be the inspector of
returns;

‘‘precedent partner’’ has the same meaning as in Part 43;

‘‘prescribed form’’ means a form prescribed by the Revenue Com-
missioners or a form used under the authority of the Revenue Com-
missioners, and includes a form which involves the delivery of a
return by any electronic, photographic or other process approved of
by the Revenue Commissioners;

‘‘preliminary tax’’ means the amount of tax which a chargeable per-
son is required to pay in accordance with section 952;

‘‘specified provisions’’ means sections 877 to 881 and 884, paragraphs
(a) and (d) of section 888(1), and section 1023;

‘‘specified return date for the chargeable period’’, in relation to a
chargeable period, means—
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(a) where the chargeable period is a year of assessment, the 31st
day of January in the year of assessment following that
year,

(b) where the chargeable period is an accounting period of a
company and subject to paragraph (c), the last day of the
period of 9 months commencing on the day immediately
following the end of the accounting period, and

(c) where the chargeable period is an accounting period of a
company which ends on or before the date of commence-
ment of the winding up of the company and the specified
return date in respect of that accounting period would
but for this paragraph fall on a date after the date of
commencement of the winding up but not within a period
of 3 months after that date, the date which falls 3 months
after the date of commencement of the winding up;

‘‘tax’’ means income tax, corporation tax or capital gains tax, as the
case may be.

(2) Except in so far as otherwise expressly provided, this Part shall
apply notwithstanding any other provision of the Tax Acts or the
Capital Gains Tax Acts.

(3) (a) Where any obligation or requirement is imposed on a per-
son in any capacity under this Part and a corresponding
obligation or requirement is imposed on that person in
another capacity, the discharge of any one of those obli-
gations or requirements shall not release the person from
the other obligation or requirement.

(b) A person shall not in any capacity have an obligation or
requirement imposed on that person under this Part by
reason only that such obligation or requirement is
imposed on that person in any other capacity.

(c) Where but for any of the subsequent provisions of this
Part any such obligation or requirement would have been
imposed on a person in more than one capacity, a release
from such obligation or requirement under any of those
provisions by reason of any fact or circumstance applying
in relation to that person’s liability to tax in any one
capacity shall not release that person from such obli-
gation or requirement as is imposed on that person in a
capacity other than that in which that fact or circum-
stance applies.

951.—(1) Every chargeable person shall as respects a chargeable
period prepare and deliver to the appropriate inspector on or before
the specified return date for the chargeable period a return in the
prescribed form of—

(a) in the case of a chargeable person who is chargeable to
income tax or capital gains tax for a chargeable period
which is a year of assessment—

(i) all such matters and particulars as would be required
to be contained in a statement delivered pursuant
to a notice given to the chargeable person by the
appropriate inspector under section 877, if the period
specified in such notice were the year of assessment
which is the chargeable period, and
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chargeable to income tax or capital gains tax for a
chargeable period, in addition to those matters and
particulars referred to in subparagraph (i), all such
matters and particulars as would be required to be
contained in a return for the period delivered to the
appropriate inspector pursuant to a notice given to
the chargeable person by the appropriate inspector
under section 879, or

(b) in the case of a chargeable person who is chargeable to cor-
poration tax for a chargeable period which is an account-
ing period, all such matters and particulars in relation to
the chargeable period as would be required to be con-
tained in a return delivered pursuant to a notice given to
the chargeable person by the appropriate inspector under
section 884,

and such further particulars as may be required by the prescribed
form.

(2) The precedent partner of any partnership shall be deemed to
be a chargeable person for the purposes of this section and shall as
respects any chargeable period deliver to the appropriate inspector
on or before the specified return date for that chargeable period the
return which that partner would be required to deliver for that per-
iod under section 880, if the inspector had given notice under that
section before that specified date.

(3) (a) Where under subsection (1) or (2) a person delivers a
return to an inspector, the person shall be deemed to
have been required by a notice under section 877 to
deliver a statement containing the matters and particulars
contained in the return or to have been required by a
notice under section 879, 880 or 884 to deliver the return,
as the case may be.

(b) Any provision of the Tax Acts relating to the taking of any
action on the failure of a person to deliver a statement or
return pursuant to a notice given under any of the
sections referred to in paragraph (a) shall apply to a
chargeable person in a case where such a notice has not
been given as if the chargeable person had been given a
notice on the specified return date for the chargeable per-
iod under such one or more of those sections as is appro-
priate to the provision in question.

(4) A chargeable person shall prepare and deliver to the appropri-
ate inspector a return for a chargeable period as required by this
section notwithstanding that the chargeable person has not received
a notice from an inspector to prepare and deliver a statement or
return for that period under any of the sections referred to in subsec-
tion (3)(a).

(5) (a) A return required by this section may be prepared and
delivered by the chargeable person or by another person
acting under the chargeable person’s authority in that
regard.

(b) Where a return is prepared and delivered by such other
person, the Tax Acts shall apply as if it had been pre-
pared and delivered by the chargeable person.
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(c) A return purporting to be prepared and delivered by or
on behalf of any chargeable person shall for the purposes
of the Tax Acts be deemed to have been prepared and
delivered by that person or by that person’s authority, as
the case may be, unless the contrary is proved.

(6) An inspector may exclude a person from the application of
this section by giving the person a notice in writing stating that the
person is excluded from the application of this section, and the notice
shall have effect for such chargeable period or periods or until such
chargeable period or until the happening of such event as shall be
specified in the notice; but—

(a) where before the 25th day of May, 1988, a person has been
given notice by the inspector that the person need not
prepare and deliver a return for or until a specified
chargeable period or until the happening of any event,
the person shall be deemed to have been given notice to
that effect under this subsection;

(b) where a person who has been given a notice under this sub-
section is chargeable to capital gains tax for any charge-
able period, this subsection shall not operate so as to
remove the person’s obligation under subsection (1) to
make a return of the person’s chargeable gains for that
chargeable period.

(7) (a) This section shall not affect the giving of a notice by an
inspector under any of the specified provisions and shall
not remove from any person any obligation or require-
ment imposed on the person by such a notice.

(b) The giving of a notice under any of the specified pro-
visions to a person shall not remove from that person
any obligation to prepare and deliver a return under this
section.

(8) In a case to which section 1023(5) applies, a return containing
for both the husband and the wife the matters and particulars
required by subsection (1) shall, if delivered by one spouse, satisfy
the obligation of the other spouse under this section.

(9) Nothing in the specified provisions or in a notice given under
any of those provisions shall operate so as to require a chargeable
person to deliver a return for a chargeable period on a date earlier
than the specified return date for the chargeable period.

(10) A certificate signed by an inspector which certifies that he or
she has examined the relevant records and that it appears from those
records—

(a) that as respects a chargeable period a named person is a
chargeable person, and

(b) that on or before the specified return date for the charge-
able period a return in the prescribed form was not
received from that chargeable person,

shall be evidence until the contrary is proved that the person so
named is a chargeable person as respects that chargeable period and
that that person did not on or before the specified return date deliver
that return, and a certificate certifying as provided by this subsection
and purporting to be signed by an inspector may be tendered in
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proved to have been signed by that inspector.

(11) (a) The Revenue Commissioners may nominate an inspector
to be the inspector of returns for the purposes of this
Part.

(b) The inspector of returns shall take delivery of returns
under this section which he or she has directed to be
delivered to him or her and of returns from persons in
relation to whom he or she is the appropriate inspector
in the circumstances specified in paragraph (c) of the
definition of ‘‘appropriate inspector’’ in section 950(1).

(c) The name of an inspector nominated under paragraph (a)
and the address to which returns being delivered to him
or her shall be directed shall be published annually in Iris
Oifigiúil.

(12) Sections 1052 and 1054 shall apply to a failure by a chargeable
person to deliver a return in accordance with subsections (1) and (2)
as they apply to a failure to deliver a return referred to in section
1052.

952.—(1) Every person who is a chargeable person as respects any
chargeable period shall be liable to pay to the Collector-General in
accordance with this section and section 958 the amount of that per-
son’s preliminary tax appropriate to that chargeable period.

(2) The amount of a chargeable person’s preliminary tax appropri-
ate to a chargeable period shall be the amount of tax which in the
opinion of the chargeable person is likely to become payable by that
person for the chargeable period by reason of an assessment or
assessments for the chargeable period made or to be made by the
inspector or which would be made by the inspector if the inspector
did not elect under section 954(4) not to make an assessment.

(3) Preliminary tax shall be payable notwithstanding that the
inspector has not given notice in respect of that tax under section
953.

(4) Where on or before the due date for the payment of an
amount of preliminary tax appropriate to a chargeable period the
chargeable person by whom the tax is payable has received notice of
an assessment for the period, the chargeable person shall not be
liable to pay preliminary tax for that chargeable period.

(5) Any amount of preliminary tax appropriate to a chargeable
period which is paid by and not repaid to a chargeable person in any
capacity shall, to the extent of the amount of that payment or the
extent of the amount of that payment less any amount that has been
repaid, be treated as a payment on foot of the tax payable by the
chargeable person for the chargeable period, being tax which is speci-
fied in an assessment or assessments made or to be made for that
period on the chargeable person in that capacity.

953.—(1) Where—

(a) a chargeable person defaults in the making of a payment of
preliminary tax for a chargeable period, or

1245

Obligation to pay
preliminary tax.

[FA 88 s11]

Notices of
preliminary tax.

[FA88 s12; FA91
s47; FA97 s146(1)
and Sch9 PtI par15]



[No. 39.] Taxes Consolidation Act, 1997. [1997.]
Pt.41 S.953

1246

(b) at any time before the due date for the payment of an
amount of preliminary tax for a chargeable period the
inspector considers it appropriate to do so,

the inspector may give notice in writing to the chargeable person of
the amount of the preliminary tax which in the opinion of the inspec-
tor ought to be paid by the chargeable person for that chargeable
period; but a notice shall not be given under this subsection to a
chargeable person for a chargeable period at any time after the
chargeable person has delivered a return for that chargeable period.

(2) Subject to this section, an amount of preliminary tax specified
in a notice under subsection (1) shall be due and payable to the Col-
lector-General by the chargeable person on the due date for the pay-
ment of an amount of preliminary tax for the chargeable period to
which the notice relates.

(3) Subject to subsection (4), where on or before the specified
return date for a chargeable period the chargeable person—

(a) makes a payment of preliminary tax for the chargeable per-
iod under section 952, or

(b) gives notice in writing to the Collector-General that the
chargeable person considers that the chargeable person
will not have a liability to pay tax for the chargeable per-
iod by reason of any assessment or assessments made or
to be made by the inspector,

then, the amount of preliminary tax for the chargeable period speci-
fied in a notice given to the chargeable person under subsection (1),
or the excess (if any) of that amount over the preliminary tax paid
by the chargeable person for the chargeable period, shall not be
payable.

(4) Where—

(a) the chargeable person defaults in delivering a return for a
chargeable period to which a notice of preliminary tax
under subsection (1) relates, and

(b) the amount of preliminary tax specified in the notice as
increased under section 1084 is greater than the amount
(if any) of the preliminary tax paid by the chargeable per-
son under section 952 as increased under section 1084,

then—

(i) with effect from the specified return date for the chargeable
period, subsection (3) shall not apply to that chargeable
person for the chargeable period, and

(ii) the amount of preliminary tax specified in the notice, as
increased under section 1084 but reduced by any prelimi-
nary tax paid by the chargeable person in the capacity to
which the notice relates for the chargeable period, shall
become due and payable in all respects as if subsection
(3) had not been enacted.

(5) (a) Notwithstanding subsections (1) to (4) but subject to para-
graph (b), an amount of preliminary tax, or any excess of
that amount over the amount (if any) of the preliminary
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iod to which the notice relates, specified in a notice given
under subsection (1) shall cease to be due and payable as
on and from the date on which the inspector makes an
assessment on the chargeable person for that chargeable
period.

(b) Where action for the recovery of an amount of prelimi-
nary tax specified in a notice given under subsection (1)
has been taken, being action by means of the institution
of proceedings in any court or the issue of a certificate
under section 962, this subsection shall not apply to that
amount of preliminary tax.

(6) (a) Subject to subsections (1) to (5), the amount of prelimi-
nary tax specified in a notice given under subsection (1)
shall be collected and paid in all respects as if it were tax
charged by an assessment in respect of which no appeal
was pending.

(b) Section 870 shall apply to preliminary tax specified in a
notice as it applies to tax specified in an assessment.

(c) Sections 928(2) and 967 shall apply in all respects to an
amount of preliminary tax specified in a notice under sub-
section (1) as if it were an amount of tax specified in an
assessment.

(7) Where the amount of preliminary tax paid by a chargeable
person for any chargeable period exceeds that person’s tax liability
for that period, the excess shall be repaid and the amount repaid
shall carry interest at the rate of 0.6 per cent, or such other rate (if
any) prescribed by the Minister for Finance by regulations, for each
month or part of a month for the period from the date or dates of
the payment of the amount or amounts giving rise to the over-
payment, as the case may require, to the date on which the repay-
ment is made; but—

(a) interest shall not be payable under this subsection—

(i) if it amounts to less than £10, or

(ii) to the extent that the excess arises from relief pro-
vided for by section 438(4),

and

(b) income tax shall not be deductible on payment of interest
under this subsection and such interest shall not be
reckoned in computing income for the purposes of the
Tax Acts.

(8) Where for a chargeable period a notice of preliminary tax has
been given to a person by the inspector and the inspector is satisfied
that—

(a) the person, being a chargeable person, has discharged all
that person’s tax liability for the chargeable period,

(b) the person is not a chargeable person as respects that
chargeable period, or

(c) it is appropriate to do so,
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the inspector may reduce the amount of preliminary tax specified in
the notice given to the person to such amount (including nil) as the
inspector deems appropriate having regard to the circumstances of
the case.

(9) Where a provision of this section has the effect of providing
that any preliminary tax specified in a notice under subsection (1)
ceases to become payable, the provision shall not have the effect of
removing from any chargeable person an obligation imposed on that
person by section 952 to pay an amount of preliminary tax.

(10) Section 929 shall, with any necessary modifications, apply to
notices of preliminary tax under this section as it applies to
assessments.

(11) Apart from subsection (7), this section shall not apply to capi-
tal gains tax.

(12) Every regulation made under this section shall be laid before
Dáil Éireann as soon as may be after it is made and, if a resolution
annulling the regulation is passed by Dáil Éireann within the next 21
days on which Dáil Éireann has sat after the regulation is laid before
it, the regulation shall be annulled accordingly, but without prejudice
to the validity of anything previously done thereunder.

954.—(1) An assessment shall not be made on a chargeable per-
son for a chargeable period at any time before the specified return
date for the chargeable period unless at that time the chargeable
person has delivered a return for the chargeable period, and an
assessment shall not be made at a time when the making of the
assessment is precluded under section 955(2).

(2) Subject to subsection (3), an assessment made on a chargeable
person for a chargeable period shall be made by the inspector by
reference to the particulars contained in the chargeable person’s
return.

(3) Where—

(a) a chargeable person makes default in the delivery of a
return for a chargeable period, or

(b) the inspector is not satisfied with the return which has been
delivered, or has received any information as to its insuf-
ficiency,

nothing in this section shall prevent the inspector from making an
assessment in accordance with section 919(4) or 922, as appropriate.

(4) (a) Where as respects a chargeable period the inspector is
satisfied that a chargeable person has paid all amounts of
tax which, if the inspector were to make an assessment
on the chargeable person for the chargeable period,
would be payable by the chargeable person for the
chargeable period, the inspector may elect not to make
an assessment on the chargeable person for the charge-
able period and, where the inspector so elects, he or she
shall give notice of the election to the chargeable person,
and the amounts paid by the chargeable person shall be
deemed to have been payable in all respects as if the
inspector had made the assessment.
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prevent an inspector from making an assessment on the
chargeable person for the chargeable period at any time
after the giving of the notice of election under this
section.

(5) Where an inspector makes an assessment—

(a) under either of the provisions referred to in subsection (3)
in default of the delivery of a return, or

(b) in circumstances where the chargeable person has calculated
the amount of tax which will be payable by that person
on foot of an assessment and the inspector does not at
the time of the making of the assessment disagree with
the tax as so calculated,

it shall not be necessary to set out in the notice of assessment any
particulars other than particulars as to the amount of tax to be paid
by the chargeable person.

(6) Notwithstanding subsections (1) to (5) but subject to section
955(2), where a chargeable person has delivered a return for a
chargeable period, the chargeable person may by notice in writing
given to the inspector require the inspector to make an assessment
for the chargeable period and the inspector shall make the assess-
ment forthwith.

(7) Nothing in this section shall prevent an inspector from making
an assessment in accordance with—

(a) section 977(3) or subsection (2) or (3) of section 978, as
appropriate, and, notwithstanding sections 952 and 958,
tax specified in such an assessment shall be due and pay-
able in accordance with section 979,

(b) subsection (4) or (5), as appropriate, of section 980 and, not-
withstanding sections 952 and 958, tax specified in such
an assessment shall be due and payable in accordance
with section 980(10), or

(c) section 1042 and, notwithstanding sections 952 and 958, tax
specified in such an assessment shall be due and payable
in accordance with section 1042.

955.—(1) Subject to subsection (2) and to section 1048, an inspec-
tor may at any time amend an assessment made on a chargeable
person for a chargeable period by making such alterations in or
additions to the assessment as he or she considers necessary, notwith-
standing that tax may have been paid or repaid in respect of the
assessment and notwithstanding that he or she may have amended
the assessment on a previous occasion or on previous occasions, and
the inspector shall give notice to the chargeable person of the assess-
ment as so amended.

(2) (a) Where a chargeable person has delivered a return for a
chargeable period and has made in the return a full and
true disclosure of all material facts necessary for the mak-
ing of an assessment for the chargeable period, an assess-
ment for that period or an amendment of such an assess-
ment shall not be made on the chargeable person after
the end of the period of 6 years commencing at the end
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of the chargeable period in which the return is delivered
and no additional tax shall be payable by the chargeable
person and no tax shall be repaid to the chargeable per-
son after the end of the period of 6 years by reason of
any matter contained in the return.

(b) Nothing in this subsection shall prevent the amendment
of an assessment—

(i) where a relevant return does not contain a full and
true disclosure of the facts referred to in paragraph
(a),

(ii) to give effect to a determination on any appeal
against an assessment,

(iii) to take account of any fact or matter arising by reason
of an event occurring after the return is delivered,

(iv) to correct an error in calculation, or

(v) to correct a mistake of fact whereby any matter in the
assessment does not properly reflect the facts dis-
closed by the chargeable person,

and tax shall be paid or repaid where appropriate in
accordance with any such amendment, and nothing in this
section shall affect the operation of section 804(3).

(3) A chargeable person who is aggrieved by an assessment or the
amendment of an assessment on the grounds that the chargeable
person considers that the inspector was precluded from making the
assessment or the amendment, as the case may be, by reason of sub-
section (2) may appeal against the assessment or amended assess-
ment on those grounds and, if on the hearing of the appeal the
Appeal Commissioners determine—

(a) that the inspector was so precluded, the Tax Acts shall apply
as if the assessment or the amendment, as the case may
be, had not been made, and the assessment or the amend-
ment of the assessment as appropriate shall be void, or

(b) that the inspector was not so precluded, the assessment or
the assessment as amended shall stand, except to the
extent that any amount or matter in that assessment is
the subject of a valid appeal on any other grounds.

(4) (a) Where a chargeable person is in doubt as to the appli-
cation of law to or the treatment for tax purposes of any
matter to be contained in a return to be delivered by the
chargeable person, that person may deliver the return to
the best of that person’s belief as to the application of
law to or the treatment for tax purposes of that matter
but that person shall draw the inspector’s attention to the
matter in question in the return by specifying the doubt
and, if that person does so, that person shall be treated
as making a full and true disclosure with regard to that
matter.

(b) This subsection shall not apply where the inspector is, or
on appeal the Appeal Commissioners are, not satisfied
that the doubt was genuine and is or are of the opinion
that the chargeable person was acting with a view to the
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chargeable person shall be deemed not to have made a
full and true disclosure with regard to the matter in
question.

(5) (a) In this subsection, ‘‘relevant chargeable period’’ means—

(i) where the chargeable period is a year of assessment
for income tax, the year 1988-89 and any subsequent
year of assessment,

(ii) where the chargeable period is a year of assessment
for capital gains tax, the year 1990-91 and any sub-
sequent year of assessment, and

(iii) where the chargeable period is an accounting period
of a company, an accounting period ending on or
after the 1st day of October, 1989.

(b) Sections 919(5)(b) and 924 shall not apply in the case of a
chargeable person for any relevant chargeable period,
and all matters which would have been included in an
additional first assessment under those sections shall be
included in an amendment of the first assessment or first
assessments made in accordance with this section.

(c) For the purposes of paragraph (b), where any amount of
income, profits or gains or, as respects capital gains tax,
chargeable gains was omitted from the first assessment or
first assessments or the tax stated in the first assessment
or first assessments was less than the tax payable by the
chargeable person for the relevant chargeable period
concerned, there shall be made such adjustments or
additions (including the addition of a further first
assessment) to the first assessment or first assessments as
are necessary to rectify the omission or to ensure that the
tax so stated is equal to the tax so payable by the charge-
able person.

956.—(1) (a) For the purpose of making an assessment on a
chargeable person for a chargeable period or for
the purpose of amending such an assessment, the
inspector—

(i) may accept either in whole or in part any state-
ment or other particular contained in a
return delivered by the chargeable person
for that chargeable period, and

(ii) may assess any amount of income, profits or
gains or, as respects capital gains tax, charge-
able gains, or allow any deduction, allowance
or relief by reference to such statement or
particular.

(b) The making of an assessment or the amendment of
an assessment by reference to any statement or par-
ticular referred to in paragraph (a)(i) shall not pre-
clude the inspector—

(i) from making such enquiries or taking such
actions within his or her powers as he or she
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considers necessary to satisfy himself or her-
self as to the accuracy or otherwise of that
statement or particular, and

(ii) subject to section 955(2), from amending or
further amending an assessment in such
manner as he or she considers appropriate.

(c) Any enquiries and actions referred to in paragraph
(b) shall not be made in the case of any chargeable
person for any chargeable period at any time after
the expiry of the period of 6 years commencing at
the end of the chargeable period in which the
chargeable person has delivered a return for the
chargeable period unless at that time the inspector
has reasonable grounds for believing that the return
is insufficient due to its having been completed in a
fraudulent or negligent manner.

(2) (a) A chargeable person who is aggrieved by any enquiry
made or action taken by an inspector for a chargeable
period, after the expiry of the period referred to in sub-
section (1)(c) in respect of that chargeable period, on the
grounds that the chargeable person considers that the
inspector is precluded from making that enquiry or taking
that action by reason of subsection (1)(c) may, by notice
in writing given to the inspector within 30 days of the
inspector making that enquiry or taking that action,
appeal to the Appeal Commissioners, and the Appeal
Commissioners shall hear the appeal in all respects as if
it were an appeal against an assessment.

(b) Any action required to be taken by the chargeable person
and any further action proposed to be taken by the
inspector pursuant to the inspector’s enquiry or action
shall be suspended pending the determination of the
appeal.

(c) Where on the hearing of the appeal the Appeal
Commissioners—

(i) determine that the inspector was precluded from
making the enquiry or taking the action by reason of
subsection (1)(c), the chargeable person shall not be
required to take any action pursuant to the inspec-
tor’s enquiry or action and the inspector shall be pro-
hibited from pursuing his enquiry or action, or

(ii) decide that the inspector was not so precluded, it shall
be lawful for the inspector to continue with his or
her enquiry or action.

957.—(1) No appeal may be made against—

(a) a notice of preliminary tax under section 953,

(b) the amount of any income, profits or gains or, as respects
capital gains tax, chargeable gains, or the amount of any
allowance, deduction or relief specified in an assessment
or an amended assessment made on a chargeable person
for a chargeable period, where the inspector has deter-
mined that amount by accepting without the alteration of
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or the particular or particulars with regard to income,
profits or gains or, as respects capital gains tax, charge-
able gains, or allowances, deductions or reliefs specified
in the return delivered by the chargeable person for the
chargeable period, or

(c) the amount of any income, profits or gains or, as respects
capital gains tax, chargeable gains, or the amount of any
allowance, deduction or relief specified in an assessment
or an amended assessment made on a chargeable person
for a chargeable period, where that amount had been
agreed between the inspector and the chargeable person,
or any person authorised by the chargeable person in that
behalf, before the making of the assessment or the
amendment of the assessment, as the case may be.

(2) (a) Where—

(i) a chargeable person makes default in the delivery of
a return, or

(ii) the inspector is not satisfied with the return which
has been delivered by a chargeable person, or has
received any information as to its insufficiency,

and the inspector makes an assessment in accordance
with section 919(4) or 922, no appeal shall lie against that
assessment until such time as—

(I) in a case to which subparagraph (i) applies, the
chargeable person delivers the return, and

(II) in a case to which either subparagraph (i) or (ii)
applies, the chargeable person pays or has paid an
amount of tax on foot of the assessment which is not
less than the tax which would be payable on foot of
the assessment if the assessment were made in all
respects by reference to the statements and particu-
lars contained in the return delivered by the charge-
able person,

and the time for bringing an appeal against the assess-
ment shall be treated as commencing at the earliest date
on which both the return has been delivered and that
amount of tax has been paid, and references in this sub-
section to an assessment shall be construed as including
references to any amendment of the assessment which is
made before that earliest date.

(b) References in this subsection to an amount of tax shall be
construed as including any amount of interest which
would be due and payable under section 1080 on that tax
at the date of payment of the tax, together with any costs
incurred or other amounts which may be charged or lev-
ied in pursuing the collection of the tax contained in the
assessment or the assessment as amended, as the case
may be.

(3) Subject to subsections (1) and (2), where an assessment is
amended under section 955 (not being an amendment made by
reason of the determination of an appeal), the chargeable person
may appeal against the assessment as so amended in all respects as
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if it were an assessment made on the date of the amendment and the
notice of the assessment as so amended were a notice of the assess-
ment, except that the chargeable person shall have no further right
of appeal, in relation to matters other than additions to, deletions
from, or alterations in the assessment, made by reason of the amend-
ment, than the chargeable person would have had if the assessment
had not been amended.

(4) Where an appeal is brought against an assessment or an
amended assessment made on a chargeable person for any charge-
able period, the chargeable person shall specify in the notice of
appeal—

(a) each amount or matter in the assessment or amended assess-
ment with which the chargeable person is aggrieved, and

(b) the grounds in detail of the chargeable person’s appeal as
respects each such amount or matter.

(5) Where, as respects an amount or matter to which a notice of
appeal relates, the notice does not comply with subsection (4), the
notice shall, in so far as it relates to that amount or matter, be invalid
and the appeal concerned shall, in so far as it relates to that amount
or matter, be deemed not to have been brought.

(6) The chargeable person shall not be entitled to rely on any
ground of appeal that is not specified in the notice of appeal unless
the Appeal Commissioners, or the judge of the Circuit Court, as the
case may be, are or is satisfied that the ground could not reasonably
have been stated in the notice.

958.—(1) In this section—

‘‘pre-preceding chargeable period’’, in relation to a chargeable per-
iod, means the chargeable period next before the preceding charge-
able period;

‘‘specified due date’’ in relation to a year of assessment, means the
30th day of April in the year of assessment next after the year of
assessment following that year of assessment.

(2) Preliminary tax appropriate to a chargeable period shall be
due and payable—

(a) where the chargeable period is a year of assessment for
income tax and subject to subsection (10), on or before
the 1st day of November in the year of assessment,

(b) where the chargeable period is a year of assessment for capi-
tal gains tax, on or before the 1st day of November fol-
lowing the year of assessment, or

(c) where the chargeable period is an accounting period of a
company—

(i) within the period of 6 months from the end of the
accounting period, or

(ii) where apart from this subparagraph the last day of
the period within which the preliminary tax would
be due and payable would be a day after the 28th
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ends, not later than the 28th day of that month,

and accordingly references in this Part to the due date for the pay-
ment of an amount of preliminary tax shall be construed as refer-
ences to the 1st day of November in the year of assessment, the 1st
day of November following the year of assessment, the last day of
that period of 6 months or the 28th day of the month in which that
period of 6 months ends, as the case may be.

(3) Subject to subsection (4), tax specified in an assessment made
on a chargeable person for a chargeable period shall be due and
payable—

(a) where the assessment is made before the due date for the
payment of an amount of preliminary tax for the charge-
able period, on or before that date, or

(b) where the assessment is made on or after that date—

(i) if the chargeable period is a year of assessment for
income tax, on or before the specified due date for
the year of assessment,

(ii) if the chargeable period is a year of assessment for
capital gains tax, on or before the specified return
date for the chargeable period or, if later, not later
than one month from the date on which the assess-
ment is made, and

(iii) if the chargeable period is an accounting period of a
company, not later than one month from the date on
which the assessment is made.

(4) Where but for this subsection tax specified in an assessment
made on a chargeable person for a chargeable period would be due
and payable in accordance with subsection (3)(b) and—

(a) the chargeable person has defaulted in the payment of pre-
liminary tax for the chargeable period,

(b) the preliminary tax paid by the chargeable person for the
chargeable period is less than, or less than the least of, as
the case may be—

(i) 90 per cent of the tax payable by the chargeable per-
son for the chargeable period,

(ii) in the case of an assessment to income tax made on a
chargeable person for the chargeable period (being
a year of assessment), the income tax payable for the
preceding chargeable period, or

(iii) in the case of an assessment to income tax for the
chargeable period (being a year of assessment) made
on a chargeable person to whom subsection (10)
applies, other than a chargeable person in relation to
whom the amount of income tax payable or, taken
in accordance with subsection (5)(a) to be payable,
for the pre-preceding chargeable period was nil, 105
per cent of the income tax payable for the pre-pre-
ceding chargeable period,
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or

(c) the preliminary tax payable by the chargeable person for the
chargeable period was not paid by the date on which it
was due and payable,

the tax specified in the assessment shall be deemed to have been
due and payable on the due date for the payment of an amount of
preliminary tax for the chargeable period.

(5) For the purposes of subparagraphs (ii) and (iii) of subsection
(4)(b)—

(a) subject to subsection (7), where the chargeable person was
not a chargeable person for the preceding chargeable per-
iod or for the pre-preceding chargeable period, the
income tax payable for the preceding chargeable period
or the pre-preceding chargeable period, as the case may
be, shall be taken to be nil, and

(b) where, after the due date for the payment of an amount of
preliminary tax for a chargeable period which is a year of
assessment, an amount of additional income tax for the
preceding chargeable period or, in the case of a charge-
able person to whom subsection (10) applies, the pre-pre-
ceding chargeable period becomes payable, that
additional income tax shall not be taken into account
only if it became due and payable one month following
the amendment to the assessment or the determination
of the appeal, as the case may be, by virtue of subsection
(8)(b) or (9)(b).

(6) For the purpose of subparagraphs (ii) and (iii) of subsection
(4)(b), where the chargeable person is chargeable to income tax for
a chargeable period—

(a) the tax payable for the preceding chargeable period or, in
the case of a chargeable person to whom subsection (10)
applies, the pre-preceding chargeable period shall be
determined without regard to any relief to which the
chargeable person is or may become entitled for the pre-
ceding chargeable period or the pre-preceding chargeable
period, as the case may be, under Part 16, and

(b) the tax payable for the preceding chargeable period or, in
the case of a chargeable person to whom subsection (10)
applies, the pre-preceding chargeable period shall be
determined without regard to any relief to which the
chargeable person is or may become entitled for the pre-
ceding chargeable period or the pre-preceding chargeable
period, as the case may be, under section 481.

(7) Where for a chargeable period, being a year of assessment for
income tax, a chargeable person is assessed to tax in accordance with
section 1017, and that person was not so assessed for the preceding
chargeable period or for the pre-preceding chargeable period or for
both of those periods either—

(a) because the person’s spouse was so assessed for either or
both of those periods, or
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to tax in accordance with section 1016 or 1023 for either
or both of those periods,

subparagraphs (ii) and (iii) of subsection (4)(b) and subsection (5)(a)
shall apply as if the person and the person’s spouse had elected in
accordance with section 1018 or 1019, as the case may be, for the
person to be assessed to tax in accordance with section 1017 for any
of those periods for which the person or the person’s spouse were
entitled to so elect or would have been so entitled if section 1019 had
applied.

(8) (a) Subject to paragraph (b) and subsection (9), any additional
tax due by reason of the amendment of an assessment for
a chargeable period shall be deemed to be due and pay-
able on the same day as the tax charged by the assess-
ment before its amendment was due and payable.

(b) Where—

(i) the assessment was made after the chargeable person
had delivered a return containing a full and true dis-
closure of all material facts necessary for the making
of the assessment, or

(ii) the assessment had previously been amended follow-
ing the delivery of the return containing such
disclosure,

any additional tax due by reason of the amendment of
the assessment shall be deemed to have been due and
payable not later than one month from the date of the
amendment.

(9) (a) The amount by which the tax, found to be payable for a
chargeable period on the determination of an appeal
against an assessment made on a chargeable person for
the chargeable period, is in excess of the amount of the
tax for the chargeable period referred to in section
957(2)(a)(II) which the chargeable person had paid
before the making of the appeal shall be deemed to be
due and payable on the same date as the tax charged by
the assessment is due and payable.

(b) Notwithstanding paragraph (a), where—

(i) the tax which the chargeable person had paid before
the making of the appeal is not less than 90 per cent
of the tax found to be payable on the determination
of the appeal, and

(ii) the tax charged by the assessment was due and pay-
able in accordance with subsection (3),

the excess referred to in that paragraph shall be deemed
to be due and payable not later than one month from the
date of the determination of the appeal.

(10) (a) This subsection shall apply to a chargeable person who
authorises the Collector-General to collect preliminary
tax by the debiting of the bank account of that person in
accordance with paragraph (b) and complies with such
conditions as the Collector-General may reasonably
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impose to ensure that an amount of preliminary tax pay-
able by a chargeable person for a chargeable period will
be paid by the chargeable person in accordance with this
subsection on or before the 9th day of December in the
year of assessment to which the preliminary tax relates
by virtue of subsection (2)(a).

(b) Preliminary tax appropriate to a chargeable period where
the chargeable period is a year of assessment for income
tax shall be due and payable in the case of a chargeable
person to whom this subsection applies in equal monthly
instalments throughout the calendar year or a part of that
year in which the due date for the payment of that pre-
liminary tax in accordance with subsection (2)(a) falls,
and the Collector-General shall debit the bank account
of that chargeable person with such instalments on the
9th day of each month in that year or part of that year,
as the case may be.

(c) Notwithstanding paragraph (b), the Collector-General
may at any time agree to alter the amount of preliminary
tax to be debited to the bank account of the chargeable
person in accordance with this subsection.

(d) For the purposes of this section, a chargeable person who
pays an amount of preliminary tax appropriate to a
chargeable period in accordance with this subsection shall
be deemed to have paid that amount of preliminary tax
on the due date for the payment of an amount of prelimi-
nary tax for the chargeable period.

959.—(1) Section 1048 shall apply to an amendment of an assess-
ment under section 955 as it applies to an additional first assessment
under section 924.

(2) Where the inspector or any other officer of the Revenue Com-
missioners acting with the knowledge of the inspector causes to issue,
manually or by any electronic, photographic or other process, a
notice of preliminary tax bearing the name of the inspector or a
notice of assessment or a notice of an amendment of an assessment
bearing the name of the inspector, that notice of preliminary tax shall
for the purposes of the Tax Acts and the Capital Gains Tax Acts be
deemed to have been given by the inspector to the best of his or her
opinion, and that assessment or amended assessment to which the
notice of assessment or notice of amended assessment relates, as the
case may be, shall for those purposes be deemed to have been made
by the inspector to the best of his or her judgment.

(3) An assessment which is otherwise final and conclusive shall
not for any purpose of the Tax Acts and the Capital Gains Tax Acts
be regarded as not final and conclusive or as ceasing to be final and
conclusive by reason only of the fact that the inspector has amended
or may amend the assessment pursuant to section 955 and, where in
the case of a chargeable person the inspector elects under section
954(4) not to make an assessment for any chargeable period, the Tax
Acts and the Capital Gains Tax Acts shall apply as if an assessment
for that chargeable period made on the chargeable person had
become final and conclusive on the date on which the notice of elec-
tion is given.
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section 876 shall not remove from the person an obligation to deliver
a return under section 951.

(5) The provisions of this Part as respects due dates for payment
of tax shall apply subject to sections 579(4)(b) and 981.

(6) References in this Part to any provision of the Income Tax
Acts shall, where appropriate for capital gains tax and unless the
contrary intention appears, be construed as a reference to those pro-
visions as applied in relation to capital gains tax by sections 913, 931,
976, 1051, 1077 or 1083, as appropriate.

(7) Section 926 shall not apply to a chargeable person as respects
any chargeable period.

PART 42

Collection and Recovery

CHAPTER 1

Income tax

960.—Income tax contained in an assessment (other than an
assessment made under Part 41) for any year of assessment shall be
payable on or before the 1st day of November in that year, except
that income tax included in any such assessment for any year of
assessment which is made on or after the 1st day of November in
that year shall be deemed to be due and payable not later than one
month from the date on which the assessment is made.

961.—(1) When income tax becomes due and payable, the Collec-
tor-General shall make demand of the respective sums given to him
or her in charge to collect from the persons charged with those sums,
or at the places of their last abode, or on the premises in respect of
which the tax is charged, as the case may require.

(2) On payment of income tax, the Collector-General shall with-
out charge give a receipt under his or her hand on the prescribed
form.

962.—(1) Whenever any person makes default in paying any sum
which may be levied on that person in respect of income tax, the
Collector-General may issue a certificate to the county registrar or
sheriff of the county in which the defaulter resides or has a place of
business certifying the amount of the sum so in default and the per-
son on whom the sum is leviable.

(2) Immediately on receipt of the certificate the county registrar
or sheriff shall proceed to levy the sum certified in the certificate to
be in default by seizing all or any of the goods, animals and other
chattels within his or her bailiwick belonging to the defaulter, and
for such purposes the county registrar or sheriff shall (in addition to
the rights, powers and duties conferred on him or her by this section)
have all such rights, powers and duties as are for the time being
vested in him or her by law in relation to the execution of a writ of
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fieri facias in so far as those rights, powers and duties are not incon-
sistent with the additional rights, powers and duties conferred on him
or her by this section.

(3) A county registrar or sheriff executing a certificate under this
section shall be entitled—

(a) if the sum certified in the certificate to be in default exceeds
£15,000, to charge and (where appropriate) to add to that
sum and (in any case) to levy under the certificate such
fees and expenses, calculated according to the scales
appointed by the Minister for Justice, Equality and Law
Reform under section 14(1)(a) of the Enforcement of
Court Orders Act, 1926, and for the time being in force,
as the county registrar or sheriff would be entitled so to
charge or add and to levy if the certificate were an
execution order within the meaning of the Enforcement
of Court Orders Act, 1926, (in this section referred to as
an ‘‘execution order’’) of the High Court,

(b) if the sum certified in the certificate to be in default exceeds
£2,500 but does not exceed £15,000, to charge and (where
appropriate) to add to that sum and (in any case) to levy
under the certificate such fees and expenses, calculated
according to the scales referred to in paragraph (a), as
the county registrar or sheriff would be entitled so to
charge or add and to levy if the certificate were an
execution order of the Circuit Court, and

(c) if the sum certified in the certificate to be in default does
not exceed £2,500, to charge and (where appropriate) to
add to that sum and (in any case) to levy under the certifi-
cate such fees and expenses, calculated according to the
scales referred to in paragraph (a), as the county registrar
or sheriff would be entitled so to charge or add and to
levy if the certificate were an execution order of the Dis-
trict Court.

963.—(1) Where the amount due in respect of income tax does
not exceed the amount which is the monetary limitation on the juris-
diction of the Circuit Court provided for in an action founded on
quasi-contract at reference number 1 of the Third Schedule to the
Courts (Supplemental Provisions) Act, 1961, the Collector-General
or other officer of the Revenue Commissioners duly authorised to
collect the tax may sue in that officer’s own name in the Circuit
Court for the amount so due as a debt due to the Minister for
Finance.

(2) Where the amount so due does not exceed the amount which
is the monetary limitation on the jurisdiction of the District Court
provided for in an action founded on contract by clause (i) of para-
graph A of section 77 of the Courts of Justice Act, 1924 (as amended
by the Courts Act, 1991), the Collector-General or other officer of
the Revenue Commissioners duly authorised to collect the tax may
sue in that officer’s own name in the District Court for the amount
so due as a debt due to the Minister for Finance.

(3) The cost of any such proceedings brought by the Collector-
General or other officer under this section shall be subject to the law
and practice applicable to the costs of a like proceeding for the recov-
ery of an ordinary civil debt of like amount in the same Court.
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any income tax has instituted proceedings under section 963, or con-
tinues under this section any proceedings brought under subsection
(1) or (2) of that section, for the recovery of such tax and, while
such proceedings are pending, such Collector-General ceases for any
reason to be the Collector-General so appointed to collect such tax,
the right of such Collector-General to continue such proceedings
shall forthwith terminate and the Collector-General duly appointed
to collect such tax in succession to the Collector-General so ceasing
shall if the Collector-General so appointed so desires be entitled to
become and be a party to such proceedings in the place of the Collec-
tor-General so ceasing and be entitled to continue such proceedings
accordingly.

(2) Where the Collector-General duly appointed to collect any
income tax in succession to another Collector-General institutes or
continues proceedings under section 963 for the recovery of the tax
or any balance of the tax, the other Collector-General shall for the
purposes of the proceedings be deemed until the contrary is proved
to have ceased to be the Collector-General appointed to collect the
tax.

965.—(1) In any proceedings in the Circuit Court or the District
Court for or in relation to the recovery of income tax an affidavit
duly made by an officer of the Revenue Commissioners deposing to
any of the following matters—

(a) that the assessment of tax was duly made,

(b) that the assessment has become final and conclusive,

(c) that the tax or any specified part of the tax is due and out-
standing,

(d) that demand for the payment of the tax has been duly made,

shall be evidence until the contrary is proved of the matters so
deposed to.

(2) Where the averments in the affidavit are not disputed by the
defendant or respondent, it shall not be necessary for the officer by
whom the affidavit was made to attend or give oral evidence at the
hearing of the proceedings nor shall it be necessary to produce or
put in evidence at the hearing any register, file, book of assessment
or other record relating to the tax.

(3) Where any averment contained in the affidavit is disputed by
the defendant or respondent, the judge shall, on such terms as to
costs as he or she thinks just, give a reasonable opportunity by
adjournment of the hearing or otherwise for the officer by whom the
affidavit was made to attend and give oral evidence in the pro-
ceedings and for any register, file, book of assessment or other record
relating to the tax to be produced and put in evidence in the pro-
ceedings.

966.—(1) Without prejudice to any other means by which pay-
ment of sums due in respect of income tax may be enforced, an
officer of the Revenue Commissioners authorised by them for the
purposes of this subsection may sue in his or her own name in the
High Court for the recovery of any sum due in respect of that tax,
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as a debt due to the Minister for Finance for the benefit of the Cen-
tral Fund, from the person charged with that tax or from that per-
son’s executors or administrators or from any person from whom the
sum in question is collectable, whether the person so charged was so
charged before or after the passing of this Act, and the proceedings
may be commenced by summary summons.

(2) Where an officer who has commenced proceedings pursuant
to this section, or who has continued the proceedings by virtue of this
subsection, dies or otherwise ceases for any reason to be an officer
authorised for the purposes of subsection (1)—

(a) the right of such officer to continue the proceedings shall
cease and the right to continue the proceedings shall vest
in such other officer so authorised as may be nominated
by the Revenue Commissioners,

(b) where such other officer is nominated, he or she shall be
entitled accordingly to be substituted as a party to the
proceedings in the place of the first-mentioned officer,
and

(c) where an officer is so substituted, he or she shall give notice
in writing of the substitution to the defendant.

(3) In proceedings pursuant to this section, a certificate signed by
a Revenue Commissioner certifying the following facts, that a person
is an officer of the Revenue Commissioners and that he or she has
been authorised by them for the purpose of subsection (1), shall be
evidence until the contrary is proved of those facts.

(4) In proceedings pursuant to this section, a certificate signed by
a Revenue Commissioner certifying the following facts—

(a) that the plaintiff has ceased to be an officer of the Revenue
Commissioners authorised by them for the purposes of
subsection (1),

(b) that another person is an officer of the Revenue Com-
missioners,

(c) that such other person has been authorised by them for the
purposes of subsection (1), and

(d) that such other person has been nominated by them, in
relation to the proceedings, for the purposes of subsection
(2),

shall be evidence until the contrary is proved of those facts.

(5) In proceedings pursuant to this section—

(a) a certificate signed by an inspector certifying the fact that
before the institution of the proceedings a stated sum for
income tax became due and payable by the defendant—

(i) under an assessment which had become final and con-
clusive, or

(ii) under section 942(6),

and



[1997.] Taxes Consolidation Act, 1997. [No. 39.]
Pt.42 S.966(b) a certificate signed by the Collector-General certifying the

following facts—

(i) that he or she is the Collector-General duly author-
ised to collect the stated sum referred to in para-
graph (a),

(ii) that before the institution of the proceedings payment
of that stated sum was duly demanded from the
defendant, and

(iii) that that stated sum or a stated part of that sum
remains due and payable by the defendant,

shall be evidence until the contrary is proved of those facts.

(6) In proceedings pursuant to this section, a certificate certifying
the fact or facts referred to in subsection (3) or (4) or paragraph (a)
or (b) of subsection (5) and purporting to be signed as specified in
that subsection or paragraph may be tendered in evidence without
proof and shall be deemed until the contrary is proved to have been
signed by a person holding at the time of the signature the office or
position indicated in the certificate as the office or position of the
person signing.

(7) All or any of the sums due from any one person in respect of
income tax may be included in the same summons.

(8) Subject to this section, the rules of the High Court for the
time being applicable to civil proceedings commenced by summary
summons shall apply to proceedings pursuant to this section.

967.—In any proceedings in the District Court, the Circuit Court
or the High Court for or in relation to the recovery of any income
tax, a certificate signed by the Collector-General or other authorised
officer certifying that before the institution of proceedings a stated
sum of income tax transmitted in accordance with section 928(2)
became due and payable by the defendant—

(a) (i) under an assessment which had become final and con-
clusive, or

(ii) under section 942(6),

and

(b) demand for the payment of the tax has been duly made,

shall be prima facie evidence until the contrary has been proved of
those facts, and a certificate so certifying and purporting to be signed
by the Collector-General or other authorised officer may be ten-
dered in evidence without proof and shall be deemed until the con-
trary is proved to have been signed by the Collector-General or other
authorised officer.

968.—(1) In this section, ‘‘judgment’’ includes any order or
decree.

(2) Where in any proceedings for the recovery of income tax
judgment is given against the person against whom the proceedings
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are brought and the judgment provides for the arrest and imprison-
ment of that person, and a sum is accepted on account or in part
payment of the amount for which the judgment was given—

(a) such acceptance shall not prevent or prejudice the recovery
under the judgment of the balance remaining unpaid of
that amount,

(b) the judgment shall be capable of being executed and
enforced in respect of the balance as fully in all respects
and by the like means as if the balance were the amount
for which the judgment was given,

(c) the law relating to the execution and enforcement of the
judgment shall apply in respect of the balance accord-
ingly, and

(d) a certificate by a Secretary or an Assistant Secretary of the
Revenue Commissioners stating the amount of the bal-
ance shall, for the purposes of the enforcement and
execution of the judgment, be evidence until the contrary
is proved of the amount of the balance.

969.—Where any person is committed to prison by a court of com-
petent jurisdiction for non-payment of a sum of money due to the
Minister for Finance for the benefit of the Central Fund in respect
of income tax, the Revenue Commissioners are hereby authorised
and required at the expiration of 6 months from the date of the
committal of such person to prison to order his or her discharge from
prison whether the sum for the non-payment of which he or she was
so committed has or has not been paid.

970.—Where income tax is charged on the profits of royalties, mar-
kets or fairs, or on tolls, fisheries or any other annual or casual profits
not distrainable, the owner or occupier or receiver of those profits
shall be answerable for the income tax so charged, and may retain
and deduct that tax out of any such profits.

971.—(1) No goods or chattels whatever, belonging to any person
at the time any income tax becomes in arrear, shall be liable to be
taken by virtue of any execution or other process, warrant or auth-
ority whatever, or by virtue of any assignment, on any account or
pretence whatever, except at the suit of the landlord for rent, unless
the person at whose suit the execution or seizure is made or to whom
the assignment was made pays or causes to be paid to the Collector-
General before the sale or removal of the goods or chattels all
arrears of income tax due at the time of seizure, or payable for the
year in which the seizure is made.

(2) Where income tax is claimed for more than one year, the per-
son at whose instance the seizure has been made may, on paying to
the Collector-General the income tax which is due for one whole
year, proceed in that person’s seizure in the like manner as if no
income tax had been claimed.
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ment of any income tax under Schedule D, E or F due and payable
by that person for any year, the Revenue Commissioners may give
notice to that person’s employer at any time after a period of 3
months has elapsed since such income tax became due and payable
requiring the employer to deduct the amount of income tax so in
arrear from any remuneration payable by the employer to the
employed person.

(2) On receipt of the notice, the employer shall deduct such sums,
not exceeding in the aggregate the total amount of income tax so in
arrear, at such times and in such manner as the Revenue Com-
missioners may direct and shall forthwith pay over the amounts so
deducted to the Collector-General.

(3) Where any employer refuses or neglects to pay over to the
Collector-General any sums within the time specified in the notice,
the employer shall be liable to pay any such sum as if it had been
duly assessed on the employer, and proceedings for the recovery of
that sum may be taken in any manner prescribed by the Income Tax
Acts, and failure on the part of the employer to deduct any such sum
from the employed person shall not be any bar to the recovery of
the sum by proceedings.

(4) Where the employer is a body of persons, subsections (3) and
(4) of section 897 and subsections (2) and (3) of section 1044 shall
apply in relation to anything required to be done under this section.

(5) An employer who pays over to the Collector-General any such
sum of income tax as is required by the notice shall be acquitted and
discharged of so much money as is represented by the payment as if
that sum of money had actually been paid as remuneration to the
employed person.

(6) The Revenue Commissioners may nominate any of their
officers to perform any acts and discharge any functions authorised
by this section to be performed or discharged by the Revenue Com-
missioners.

CHAPTER 2

Corporation tax

973.—(1) The Collector-General shall collect and levy the tax
from time to time charged on all assessments to corporation tax of
which particulars have been transmitted to him or her under section
928(1).

(2) All such powers as are exercisable with respect to the col-
lecting and levying of sums of income tax under Schedule D of which
particulars are transmitted under section 928(1) shall extend with
respect to sums of corporation tax of which particulars are trans-
mitted under that section.

974.—The priority attaching to assessed taxes under sections 98
and 285 of the Companies Act, 1963, shall apply to corporation tax.
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975.—(1) Subsection (2) of section 964 shall apply in relation to
corporation tax as it applies in relation to income tax, and accord-
ingly the reference in that subsection to income tax shall apply as if
it was or included a reference to corporation tax.

(2) Section 980(8) shall apply for corporation tax as for capital
gains tax, and references to capital gains tax in that section shall
apply accordingly as if they were or included references to corpor-
ation tax.

(3) Section 981 shall apply for the purposes of corporation tax as
it applies for the purposes of capital gains tax.

CHAPTER 3

Capital gains tax

976.—(1) The Collector-General for the time being appointed
under section 851 shall collect and levy capital gains tax from time
to time charged in all assessments made under the Capital Gains Tax
Acts of which particulars have been transmitted to him or her under
section 928(1) as applied to capital gains tax by section 931, and the
provisions of section 851 relating to the nomination by the Revenue
Commissioners of persons to act as the Collector-General or to exer-
cise the powers of the Collector-General shall apply to capital gains
tax as they apply to income tax.

(2) The provisions of the Income Tax Acts relating to the collec-
tion and recovery of income tax shall, subject to any necessary modi-
fications, apply in relation to capital gains tax as they apply in
relation to income tax chargeable under Schedule D.

(3) In particular and without prejudice to the generality of subsec-
tion (2), Chapter 1 of this Part (other than sections 960 and 972) shall,
subject to any necessary modifications, apply to capital gains tax.

977.—(1) In this section, ‘‘capital distribution’’ has the same
meaning as in section 583.

(2) This section shall apply where a person (in this section
referred to as ‘‘the beneficiary’’) connected with a company resident
in the State receives or becomes entitled to receive in respect of
shares in the company any capital distribution from the company,
other than a capital distribution representing a reduction of capital,
and—

(a) the capital so distributed derives from the disposal of assets
in respect of which a chargeable gain accrues to the com-
pany, or

(b) the distribution constitutes such a disposal of assets.

(3) Where—

(a) the capital gains tax assessed on the company for the year
of assessment in which the chargeable gain referred to in
subsection (2) accrues includes any amount in respect of
that chargeable gain, and

(b) any of the capital gains tax assessed on the company for that
year is not paid within 6 months from the date when it
becomes payable by the company,
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date be assessed and charged (in the name of the company) to an
amount of that capital gains tax—

(i) not exceeding the amount or value of the capital distribution
which the beneficiary has received or became entitled to
receive, and

(ii) not exceeding a proportion equal to the beneficiary’s share
of the capital distribution made by the company of capital
gains tax on the amount of that gain at the rate in force
when the gain accrued.

(4) A beneficiary paying any amount of tax under this section
shall be entitled to recover a sum equal to that amount from the
company.

(5) This section is without prejudice to any liability of the benefici-
ary receiving or becoming entitled to receive the capital distribution
in respect of a chargeable gain accruing to that beneficiary by refer-
ence to the capital distribution as constituting a disposal of an
interest in shares in the company.

978.—(1) In this section—

‘‘old asset’’ and ‘‘new asset’’ have the same meanings respectively as
in section 597;

references to a donor include, in the case of an individual who has
died, references to his or her personal representatives;

references to a gift include references to any transaction otherwise
than by means of a bargain made at arm’s length in so far as money
or money’s worth passes under the transaction without full consider-
ation in money or money’s worth, and ‘‘donor’’ and ‘‘donee’’ shall
be construed accordingly.

(2) Where—

(a) a chargeable gain accrues in any year of assessment to any
person on the disposal of an asset by means of a gift, and

(b) any amount of capital gains tax assessed on that person for
that year of assessment is not paid within 12 months from
the date when the tax becomes payable,

the donee may by an assessment made not later than 2 years from
the date when the tax became payable be assessed and charged (in
the name of the donor) to capital gains tax on an amount—

(i) not exceeding the amount of the chargeable gain so accruing,
and

(ii) not exceeding such an amount of chargeable gains as would,
if charged at the rate provided in section 28(3), result in
liability to an amount of capital gains tax equal to that
amount of capital gains tax which was not paid by the
donor.

(3) Where the gift consists of a new asset, the donee may, in
addition to being assessed and charged under subsection (2) in
respect of the new asset, be assessed and charged as if the chargeable
gain on the disposal of the old asset were a chargeable gain on the
disposal of the new asset the capital gains tax in respect of which was
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not paid within 12 months from the date when the tax had become
payable.

(4) (a) Where a person on whom capital gains tax is assessed and
charged in respect of the disposal of an asset transfers
directly or indirectly by means of a gift to a donee—

(i) the whole of the proceeds of the disposal, or

(ii) in a case where the asset is a new asset acquired by
the use of the proceeds of the disposal of an old
asset, the whole of the proceeds of the disposal of
the new asset,

subsections (2) and (3) shall apply to the amount of capi-
tal gains tax so assessed and charged.

(b) Where a person on whom capital gains tax is assessed and
charged in respect of the disposal of an asset transfers
directly or indirectly by means of a gift to a donee—

(i) part of the proceeds of the disposal, or

(ii) in a case where the asset is a new asset acquired by
the use of the proceeds of the disposal of an old
asset, part of the proceeds of the disposal of the new
asset,

subsections (2) and (3) shall apply to such part of the
amount of capital gains tax so assessed and charged as
bears to the whole of such tax the same proportion that
that part of the proceeds bears to the whole of those
proceeds.

(5) The donee of a gift paying any amount of tax in pursuance of
this section shall, subject to any terms or conditions of the gift, be
entitled to recover a sum of that amount from the donor of the gift
as a simple contract debt in any court of competent jurisdiction.

(6) This section shall apply in relation to a gift made to 2 or more
donees with any necessary modifications and subject to the condition
that each such donee shall be liable to be assessed and charged in
respect only of such part of the amount of capital gains tax payable
by the donees by virtue of this section as bears to the whole of such
tax the same proportion as the part of the gift made to that donee
bears to the whole of the gift.

979.—Capital gains tax assessed on any person under section
977(3) or subsections (2) and (3) of section 978 in respect of gains
accruing in any year shall be payable by that person at or before the
expiration of 3 months following that year, or at the expiration of a
period of 2 months beginning with the date of the making of the
assessment, whichever is the later.

980.—(1) In this section—

‘‘designated area’’ means an area designated by order under section
2 of the Continental Shelf Act, 1968;

‘‘exploration or exploitation rights’’ has the same meaning as in
section 13;

‘‘shares’’ includes stock and any security.



[1997.] Taxes Consolidation Act, 1997. [No. 39.]
Pt.42 S.980(2) This section shall apply to assets that are—

(a) land in the State,

(b) minerals in the State or any rights, interests or other assets
in relation to mining or minerals or the searching for
minerals,

(c) exploration or exploitation rights in a designated area,

(d) shares in a company deriving their value or the greater part
of their value directly or indirectly from assets specified
in paragraph (a), (b) or (c), other than shares quoted on
a stock exchange,

(e) shares, other than shares quoted on a stock exchange, to
which section 584 applies, whether by virtue of that
section or any other section, so that, as respects a person
disposing of those shares, they are treated as the same
shares as shares specified in paragraph (d), acquired as
the shares so specified were acquired, and

(f) goodwill of a trade carried on in the State.

(3) This section shall not apply where the amount or value of the
consideration in money or money’s worth on a disposal does not
exceed the sum of £100,000; but if an asset owned at one time by
one person, being an asset to which this section would but for this
subsection apply, is disposed of by that person in parts—

(a) to the same person, or

(b) to persons who are acting in concert or who are connected
persons,

whether on the same or different occasions, the several disposals
shall for the purposes of this subsection, but not for any other pur-
pose, be treated as a single disposal.

(4) (a) Subject to paragraph (b), on payment of the consideration
for acquiring an asset to which this section applies—

(i) the person by or through whom any such payment is
made shall deduct from that payment a sum rep-
resenting an amount of capital gains tax equal to 15
per cent of that payment,

(ii) the person to whom the payment is made shall allow
such deduction on receipt of the residue of the pay-
ment, and

(iii) the person making the deduction shall, on proof of
payment to the Revenue Commissioners of the
amount so deducted, be acquitted and discharged of
so much money as is represented by the deduction
as if that sum had been actually paid to the person
making the disposal.

(b) Where the person disposing of the asset produces to the
person acquiring the asset a certificate issued under sub-
section (8) in relation to the disposal, no deduction
referred to in paragraph (a) shall be made.
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(5) Where any payment referred to in subsection (4)(a) is made
by or on behalf of any person, that person shall forthwith deliver to
the Revenue Commissioners an account of the payment and of the
amount deducted from the payment, and the inspector shall, notwith-
standing any other provision of the Capital Gains Tax Acts, assess
and charge that person to capital gains tax for the year of assessment
in which the payment was made on the amount of the payment at
the rate of 15 per cent.

(6) Where, in relation to any payment referred to in subsection
(4)(a), any person has made default in delivering an account required
by this section, or where the inspector is not satisfied with the
account, the inspector may estimate the amount of the payment to
the best of his or her judgment and, notwithstanding section 31, may
assess and charge that person to capital gains tax for the year of
assessment in which the payment was made on the amount so esti-
mated at the rate of 15 per cent.

(7) Where the amount of capital gains tax assessed and charged
under subsection (5) or (6) is paid, appropriate relief shall, on a claim
being made in that behalf, be given to the person chargeable in
respect of the gain on the disposal, whether by discharge or repay-
ment or otherwise.

(8) A person chargeable to capital gains tax on the disposal of an
asset to which this section applies may apply to the inspector for a
certificate that tax should not be deducted from the consideration
for the disposal of the asset and that the person acquiring the asset
should not be required to give notice to the Revenue Commissioners
in accordance with subsection (9)(a), and, if the inspector is satisfied
that the person making the application is the person making the dis-
posal and that—

(a) that person is resident in the State,

(b) no amount of capital gains tax is payable in respect of the
disposal, or

(c) the capital gains tax chargeable for the year of assessment
for which that person is chargeable in respect of the dis-
posal of the asset and the tax chargeable on any gain
accruing in any earlier year of assessment (not being a
year ending earlier than the 6th day of April, 1974) on a
previous disposal of the asset has been paid,

the inspector shall issue the certificate to the person making the
application and shall issue a copy of the certificate to the person
acquiring the asset.

(9) (a) Where—

(i) after the 2nd day of June, 1995, a person acquires an
asset to which this section applies and section 978
does not apply,

(ii) the consideration for acquiring the asset is of such a
kind that the deduction mentioned in subsection (4)
cannot be made out of the consideration, and

(iii) the person disposing of the asset does not, at or
before the time at which the acquisition is made,
produce to the person acquiring the asset a certifi-
cate under subsection (8) in relation to the disposal,
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time at which the acquisition is made—

(I) notify the Revenue Commissioners of the acquisition
in a notice in writing containing particulars of—

(A) the asset acquired,

(B) the consideration for acquiring the asset,

(C) the market value of that consideration estimated
to the best of that person’s knowledge and
belief, and

(D) the name and address of the person making the
disposal,

and

(II) pay to the Collector-General an amount of capital
gains tax equal to 15 per cent of the market value of
the consideration so estimated.

(b) Capital gains tax which by virtue of paragraph (a)(II) is
payable by a person acquiring an asset shall—

(i) be payable by that person in addition to any capital
gains tax which by virtue of any other provision of
the Capital Gains Tax Acts is payable by that person,

(ii) be due within 7 days of the time at which that person
acquires the asset, and

(iii) be payable by that person without the making of an
assessment;

but tax which has become so due may be assessed on the
person acquiring the asset (whether or not it has been
paid when the assessment is made) if that tax or any part
of that tax is not paid on or before the due date.

(c) Where any person acquiring an asset has in pursuance of
paragraph (a)(II) paid any amount of capital gains tax by
reference to the market value of the consideration for
acquiring the asset, that person shall be entitled to
recover a sum of that amount from the person disposing
of the asset as a simple contract debt in any court of com-
petent jurisdiction; but where a copy of a certificate
under subsection (8) is issued to the person acquiring the
asset, being a copy of a certificate in relation to the dis-
posal by which the person acquired the asset, that
person—

(i) shall not be entitled thereafter to so recover that sum,
and

(ii) shall be repaid that amount of tax.

(d) This section shall apply in relation to the acquisition of an
asset by 2 or more persons with any necessary modifi-
cations and subject to the condition that each such person
shall be liable to be assessed and charged in respect only
of such part of the amount of capital gains tax payable
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by those persons by virtue of paragraph (b) as bears to
the whole of such tax the same proportion as the part of
the asset acquired by that person bears to the whole of
the asset.

(10) Notwithstanding sections 979 and 1042, where an amount of
capital gains tax is assessed and charged pursuant to this section,
such amount shall be due and payable on the day after the day on
which the assessment is made.

(11) (a) Subject to paragraph (b), where there is a disposal of
assets by virtue of a capital sum being derived from those
assets, the person paying the capital sum shall, notwith-
standing that no asset is acquired by that person, be
treated for the purposes of this section as acquiring the
assets disposed of for a consideration equal to the capital
sum, whether that sum is paid in money or money’s
worth, and this section shall, subject to any necessary
modifications, apply accordingly.

(b) Paragraph (a) shall not apply where there is a disposal
of an asset by virtue of a capital sum being derived from
the asset under a policy of insurance of the risk of any
kind of damage to the asset.

981.—Where the consideration or part of the consideration taken
into account in the computation of a chargeable gain is payable by
instalments over a period beginning not earlier than the time when
the disposal is made, being a period exceeding 18 months, then, if
the person making the disposal satisfies the Revenue Commissioners
that such person would otherwise suffer undue hardship, the capital
gains tax on such a chargeable gain accruing on a disposal may, at
such person’s option, be paid by such instalments as the Revenue
Commissioners may allow over a period not exceeding 5 years and
ending not later than the time at which the last of the first-mentioned
instalments is payable.

982.—The priority attaching to assessed taxes under section 81 of
the Bankruptcy Act, 1988, and sections 98 and 285 of the Companies
Act, 1963, shall apply to capital gains tax.

CHAPTER 4

Collection and recovery of income tax on certain emoluments
(PAYE system)

983.—In this Chapter, except where the context otherwise
requires—

‘‘emoluments’’ means anything assessable to income tax under
Schedule E, and references to payments of emoluments include ref-
erences to payments on account of emoluments;

‘‘employee’’ means any person in receipt of emoluments;

‘‘employer’’ means any person paying emoluments;

‘‘income tax month’’ means a month beginning on the 6th day of any
of the months of April to March in any year of assessment;
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scribed by the Revenue Commissioners or such other document cor-
responding to a tax deduction card as may be authorised by the Rev-
enue Commissioners in any particular case.

984.—(1) This Chapter shall apply to all emoluments except
emoluments which are emoluments in respect of which the employer
has been notified by the inspector that they are emoluments which
arise from an office or employment and from which, in the opinion
of the inspector, having regard to the circumstances of the office or
employment or to the amount of the emoluments, the deduction of
tax by reference to this Chapter is impracticable.

(2) The inspector may, if a change in the circumstances of the
office or employment or in the amount of the emoluments so war-
rants, cancel a notification given under subsection (1) by notice in
writing given to the employer, and this Chapter shall then apply to
payments of emoluments arising from the office or employment
made after the date of such notice.

(3) Any notice issued by or on behalf of the Revenue Com-
missioners under section 125 of the Income Tax Act, 1967, before
the 6th day of April, 1986, shall not have effect in relation to emolu-
ments arising in the year 1997-98 or any subsequent year of
assessment.

985.—On the making of any payment of any emoluments to which
this Chapter applies, income tax shall, subject to this Chapter and in
accordance with regulations under this Chapter, be deducted or
repaid by the person making the payment notwithstanding that—

(a) when the payment is made no assessment has been made in
respect of the emoluments, or

(b) the emoluments are in whole or in part emoluments for
some year of assessment other than that during which the
payment is made.

986.—(1) The Revenue Commissioners shall make regulations
with respect to the assessment, charge, collection and recovery of
income tax in respect of emoluments to which this Chapter applies
or of income tax for any previous year of assessment remaining
unpaid, and those regulations may, in particular and without preju-
dice to the generality of the foregoing, include provision—

(a) for requiring any employer making any payment of emolu-
ments to which this Chapter applies, when that employer
makes the payment, to make a deduction or repayment
of tax calculated by reference to such rate or rates of
tax for the year as may be specified and any allowances,
deductions and reliefs appropriate in the case of the
employee as indicated by the particulars on the tax
deduction card supplied in respect of the employee by
the Revenue Commissioners;

(b) for rendering persons who are required to make any such
deduction or repayment, in the case of a deduction
(whether or not made), accountable for the amount of
the tax and liable to pay that amount to the Revenue
Commissioners and, in the case of a repayment, entitled
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(if a repayment has been made) to be paid it, or given
credit for it, by the Revenue Commissioners;

(c) for the production to and inspection by persons authorised
by the Revenue Commissioners of wages sheets and
other documents and records for the purpose of satisfying
themselves that tax in respect of emoluments to which
this Chapter applies has been and is being duly deducted,
repaid and accounted for;

(d) for the collection and recovery, whether by deduction from
emoluments paid in any year or otherwise, of tax in
respect of emoluments to which this Chapter applies
which has not been deducted or otherwise recovered dur-
ing the year;

(e) for appeals with respect to matters arising under the regu-
lations which would not otherwise be the subject of an
appeal;

(f) for the deduction of tax at the standard rate and at the
higher rate in such cases or classes of cases as may be
provided for by the regulations;

(g) for requiring any employer making any payment of emolu-
ments to which this Chapter applies, when making a
deduction or repayment of tax in accordance with this
Chapter and regulations under this Chapter, to make
such deduction or repayment as would require to be
made if the amount of emoluments were the emoluments
reduced by the amount of any contributions payable by
the employee and deductible by the employer from the
emoluments being paid and which by virtue of Chapter 1
of Part 30 are for the purposes of assessment under
Schedule E allowed as a deduction from the emoluments;

(h) for requiring every employer who pays emoluments to
which this Chapter applies exceeding the limit specified
in subsection (5) to notify the Revenue Commissioners
within the period specified in the regulations that that
employer is such an employer;

(i) for requiring every employer who pays emoluments to which
this Chapter applies exceeding the limits specified in sub-
section (5) to keep and maintain a register of that
employer’s employees in such manner as may be speci-
fied in the regulations and, on being required to do so by
the Revenue Commissioners, to deliver the register to the
Revenue Commissioners within the period specified in
the notice;

(j) for treating persons who are not employers as employers in
such cases or classes of cases as may be provided for by
the regulations.

(2) Regulations under this section shall apply notwithstanding
anything in the Income Tax Acts, but shall not affect any right of
appeal which a person would have apart from the regulations.

(3) (a) Tax deduction cards shall be prepared with a view to sec-
uring that in so far as may be practicable the total tax
payable for the year of assessment in respect of any
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ing that year.

(b) In paragraph (a), any reference to the total tax payable
for a year shall be construed as a reference to the total
tax estimated to be payable for the year in respect of
the emoluments, subject to a provisional deduction for
allowances and reliefs and subject also, if necessary, to
making an addition to that estimated amount (including
a nil amount) for amounts remaining unpaid on account
of income tax for any previous year of assessment and
to making a deduction from that estimated amount for
amounts overpaid on account of any such income tax.

(4) Notwithstanding any other provision of this section, when stat-
ing on a tax deduction card an amount in respect of allowances,
deductions and reliefs the amount may be rounded up to a con-
venient greater amount and stated accordingly, and, as respects the
amount of tax which is not deducted in the year of assessment as a
result of such statement, the adjustment appropriate for its recovery
shall be made in a subsequent year of assessment.

(5) (a) The limits referred to in paragraphs (h) and (i) of subsec-
tion (1) shall be emoluments at a rate equivalent to a rate
of £6 per week, or in the case of an employee with other
employment, £1 per week.

(b) In the case of employees paid monthly or at longer inter-
vals, the references in paragraph (a) to a rate of £6 per
week and a rate of £1 per week shall be treated as refer-
ences to a rate of £26 per month and a rate of £4.50 per
month respectively.

(6) (a) In this subsection—

‘‘domestic employee’’ means an employee who is
employed solely on domestic duties (including the mind-
ing of children) in the employer’s private dwelling house;

‘‘domestic employment’’ means employment by reference
to which an employee is a domestic employee.

(b) Notwithstanding subsection (5), as on and from the 6th
day of June, 1997, regulations made in accordance with
paragraphs (h) and (i) of subsection (1) shall not apply to
an employer (being an individual) who pays emoluments
to an employee engaged by that employer in a domestic
employment where—

(i) the emoluments from that employment are less than
£30 per week, and

(ii) the employer has only one such employee.

(7) Every regulation made under this section shall be laid before
Dáil Éireann as soon as may be after it is made and, if a resolution
annulling the regulation is passed by Dáil Éireann within the next 21
days on which Dáil Éireann has sat after the regulation is laid before
it, the regulation shall be annulled accordingly, but without prejudice
to the validity of anything previously done thereunder.

1275



[No. 39.] Taxes Consolidation Act, 1997. [1997.]
Pt.42
Penalties for breach
of regulations.

[ITA67 s128(1),
(1A), (2) and (4);
FA72 s2(2); FA73
s43; FA76 s1; FA81
s4; FA82 s60; FA92
s234 and s248]

1276

987.—(1) Where any person does not comply with any provision
of regulations under this Chapter requiring that person to send any
return, statement, notification or certificate or to remit income tax
to the Collector-General or fails to make any deduction or repay-
ment in accordance with any regulation made pursuant to section
986(1)(g), that person shall be liable to a penalty of £1,200.

(2) Where the person mentioned in subsection (1) is a body of
persons, the secretary of the body shall be liable to a separate penalty
of £750.

(3) All penalties for failure to comply with any provision of regu-
lations under this Chapter may, without prejudice to any other
method of the recovery, be proceeded for and recovered summarily
in the like manner as in summary proceedings for the recovery of
any fine or penalty under any Act relating to the excise.

(4) In proceedings for recovery of a penalty under this section—

(a) a certificate signed by an officer of the Revenue Com-
missioners which certifies that he or she has inspected the
relevant records of the Revenue Commissioners and that
it appears from them that during a stated period—

(i) a stated return, statement, notification or certificate
was not received from the defendant,

(ii) stated wages sheets or other records or documents
were not produced by the defendant,

(iii) the defendant did not remit stated tax to the Collec-
tor-General, or

(iv) the defendant did not make a stated deduction or
repayment of tax,

shall be evidence until the contrary is proved that the
defendant did not during that period send that return,
statement, notification or certificate or did not produce
those wages sheets or other records or documents or did
not remit that tax to the Collector-General or did not
make that deduction or repayment of tax;

(b) a certificate signed by an officer of the Revenue Com-
missioners which certifies that he or she has inspected the
relevant records of the Revenue Commissioners and that
it appears from them that a stated return or other docu-
ment was duly sent to the defendant on a stated day shall
be evidence until the contrary is proved that that person
received that return or other document in the ordinary
course;

(c) a certificate signed by an officer of the Revenue Com-
missioners which certifies that he or she has inspected the
relevant records of the Revenue Commissioners and that
it appears from them that during a stated period the
defendant was an employer or a person whose name and
address were registered in the register kept and main-
tained under regulation 8(4) of the Income Tax
(Employments) Regulations, 1960 (S.I. No. 28 of 1960),
shall be evidence until the contrary is proved that the
defendant was during that period an employer or, as the
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registered;

(d) a certificate certifying as provided for in paragraph (a), (b)
or (c) and purporting to be signed by an officer of the
Revenue Commissioners may be tendered in evidence
without proof and shall be deemed until the contrary is
proved to have been signed by an officer of the Revenue
Commissioners.

988.—(1) Where the Revenue Commissioners have reason to
believe that a person is liable to send them a notification under regu-
lation 8 of the Income Tax (Employments) Regulations, 1960 (S.I.
No. 28 of 1960), and has not done so, they may register that person’s
name and address in the register kept and maintained under para-
graph (4) of that regulation (in this section referred to as ‘‘the
register’’) and serve a notice on that person stating that that person
has been so registered.

(2) Where a notice is served under subsection (1) on a person, the
following provisions shall apply:

(a) if the person claims to be not liable to send the notification
referred to in subsection (1), the person may, by giving
notice in writing to the Revenue Commissioners within
the period of 14 days from the service of the notice under
subsection (1), require the claim to be referred to the
Appeal Commissioners and their decision on the claim
shall be final and conclusive;

(b) if no such claim is, within the time specified in paragraph
(a), required to be referred, or if such claim is required
to be referred and there is a determination by the Appeal
Commissioners against the appellant, the appellant shall
be regarded for the purposes of the Regulations referred
to in subsection (1) as an employer who had sent a notifi-
cation under paragraph (1) of regulation 8 of those
Regulations;

(c) if a claim is required to be referred and there is a determi-
nation by the Appeal Commissioners in favour of the
appellant, the Revenue Commissioners shall on that deter-
mination delete the appellant’s name and address from the
register.

(3) (a) Where a person whose name and address is registered in
the register is not liable, under regulation 31 of the Regu-
lations referred to in subsection (1), to remit to the Col-
lector-General any amount of tax for an income tax
month, such person shall, within the period of 9 days
from the end of that month, make a declaration to that
effect in a form prescribed by the Revenue Com-
missioners and shall send that form to the Collector-
General.

(b) Where a person whose name and address is registered in
the register ceases to pay emoluments to which this Chap-
ter applies, such person shall, within the period of 14 days
from the date on which such person ceased to pay such
emoluments, notify the Revenue Commissioners to that
effect.
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(4) Section 987 shall apply to a non-compliance with subsection (3)
as it applies to a non-compliance with regulations under this Chapter.

989.—(1) In this section and in sections 990 and 991, ‘‘the regu-
lations’’ means any regulations under section 986.

(2) Where the Revenue Commissioners have reason to believe
that a person was liable under the regulations to remit income tax in
relation to any income tax month, and the person has not remitted
any income tax in relation to that income tax month, they may—

(a) estimate the amount of tax which should have been remitted
by the person within the period specified in the regu-
lations for the payment of such tax, and

(b) serve notice on the person of the amount so estimated.

(3) Where a notice is served under subsection (2) on a person, the
following provisions shall apply:

(a) the person, if claiming to be not liable to remit any tax for
the income tax month to which the notice relates, may by
giving notice in writing to the Revenue Commissioners
within the period of 14 days from the service of the notice
require the claim to be referred for decision to the
Appeal Commissioners and their decision shall be final
and conclusive;

(b) on the expiration of that period, if no such claim is required
to be so referred or, if such claim is required to be
referred, on final determination by the Appeal Com-
missioners against the claim, the estimated tax specified
in the notice shall be recoverable in the like manner and
by the like proceedings as if—

(i) the person were an employer, and

(ii) the amount specified in the notice were the amount
of tax which the person was liable under the regu-
lations to deduct from emoluments paid by the per-
son during the income tax month specified in the
notice reduced by any amounts which the person was
liable under the regulations to repay during the
income tax month;

(c) if at any time after the service of the notice the person fur-
nishes a declaration of the amount which the person is
liable under the regulations to remit in respect of the
income tax month specified in the notice and pays the
tax in accordance with the declaration together with any
interest and costs which may have been incurred in con-
nection with the default, the notice shall, subject to para-
graph (d), stand discharged and any excess of tax which
may have been paid shall be repaid;

(d) where action for the recovery of tax specified in a notice
under subsection (2) has been taken, being action by
means of the institution of proceedings in any court or
the issue of a certificate under section 962, paragraph (c)
shall not, unless the Revenue Commissioners otherwise
direct, apply in relation to that notice until that action
has been completed.
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tion (2) may extend to 2 or more consecutive income tax months.

(5) The Revenue Commissioners may nominate any of their
officers to perform any acts and discharge any functions authorised
by this section to be performed or discharged by the Revenue Com-
missioners.

990.—(1) Where the inspector or such other officer as the Rev-
enue Commissioners may nominate to exercise the powers conferred
by this section (in this section referred to as ‘‘other officer’’) has
reason to believe that the total amount of tax which an employer
was liable under the regulations to remit in respect of the respective
income tax months comprised in any year of assessment was greater
than the amount of tax (if any) paid by the employer in respect of
those months, then, without prejudice to any other action which may
be taken, the inspector or other officer—

(a) may make an estimate in one sum of the total amount of
tax which in his or her opinion should have been paid in
respect of the income tax months comprised in that year,
and

(b) may serve notice on the employer specifying—

(i) the total amount of tax so estimated,

(ii) the total amount of tax (if any) remitted by the
employer in relation to the income tax months com-
prised in that year, and

(iii) the balance of tax remaining unpaid.

(2) Where a notice is served on an employer under subsection
(1)—

(a) the employer may, if claiming that the total amount of tax
or the balance of tax remaining unpaid is excessive, on
giving notice in writing to the inspector or other officer
within the period of 30 days from the service of the
notice, appeal to the Appeal Commissioners;

(b) on the expiration of that period, if no notice of appeal is
received or, if notice of appeal is received, on determi-
nation of the appeal by agreement or otherwise, the bal-
ance of tax remaining unpaid as specified in the notice or
the amended tax as determined in relation to the appeal
shall become due and be recoverable in the like manner
and by the like proceedings as if the balance of tax or the
amended tax had been charged on the employer under
Schedule E.

(3) A notice given by the inspector or other officer under subsec-
tion (1) may extend to 2 or more years of assessment.

991.—(1) Where any amount of tax which an employer is liable
under this Chapter and any regulations under this Chapter to pay to
the Revenue Commissioners is not so paid, simple interest on the
amount shall be paid by the employer to the Revenue Com-
missioners, and such interest shall be calculated from the expiration
of the period specified in the regulations for the payment of the
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amount and at the rate of 1.25 per cent for each month or part of a
month during which the amount remains unpaid; but, if the amount
of the interest as so calculated is less than £5, the amount of interest
payable shall be £5.

(2) This section shall apply—

(a) to tax recoverable by virtue of a notice under section 989 as
if the tax were tax which the person was liable under the
regulations to pay for the respective income tax month
or months referred to in the notice, and

(b) to tax recoverable by virtue of a notice under section 990 as
if the tax were tax which the person was liable under the
regulations to remit for the last income tax month of the
year of assessment to which the notice relates.

992.—The provisions of the Income Tax Acts relating to appeals
shall apply with any necessary modifications to claims and appeals
under sections 989(3) and 990(2) as if those claims or appeals were
appeals against assessments to income tax but, in relation to claims
under section 989(3), only in so far as those provisions apply to
appeals to the Appeal Commissioners.

993.—(1) (a) The provisions of any enactment relating to the
recovery of income tax charged under Schedule E
shall apply to the recovery of any amount of tax
which an employer is liable under this Chapter and
any regulations under this Chapter to pay to the
Revenue Commissioners by reference to any
income tax month as if that amount had been
charged on the employer under Schedule E.

(b) In particular and without prejudice to the generality
of paragraph (a), this subsection applies sections
962, 963, 966 and 998.

(c) Provisions as applied by this subsection shall so
apply subject to any modifications specified by
regulations under section 986.

(2) Proceedings may be brought for the recovery of the total
amount which the employer is liable under this Chapter and any
regulations under this Chapter to pay to the Revenue Commissioners
by reference to any income tax month without distinguishing the
amounts which the employer is liable to pay by reference to each
employee and without specifying the employees in question, and for
the purposes of the proceedings that total amount shall be one single
cause of action or one matter of complaint; but nothing in this sub-
section shall prevent the bringing of separate proceedings for the
recovery of each of the several amounts which the employer is so
liable to pay by reference to any income tax month and to the
employer’s several employees.

(3) In proceedings instituted by virtue of this section for the recov-
ery of any amount of tax—

(a) a certificate signed by an officer of the Revenue Com-
missioners which certifies that a stated amount of tax is
due and payable by the defendant shall be evidence until
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payable, and

(b) a certificate so certifying and purporting to be signed by an
officer of the Revenue Commissioners may be tendered
in evidence without proof and shall be deemed until the
contrary is proved to have been signed by an officer of
the Revenue Commissioners.

(4) Any reference in this section to an amount of tax shall include
a reference to interest payable in the case in question under section
991.

(5) This section shall apply to the recovery of—

(a) any amount of tax estimated under section 989, and

(b) any amount of tax estimated under section 990 or any bal-
ance of tax so estimated but remaining unpaid,

as if the amount so estimated or the balance of tax so estimated but
remaining unpaid were an amount of tax which any person paying
emoluments was liable under this Chapter and any regulations under
this Chapter to pay to the Revenue Commissioners.

994.—(1) In this section, ‘‘employer’s liability for the period of 12
months’’ means all sums which an employer was liable under this
Chapter and any regulations under this Chapter to deduct from
emoluments to which this Chapter applies paid by the employer dur-
ing the period of 12 months mentioned in subsection (2), reduced by
any amounts which the employer was liable under this Chapter and
any regulations under this Chapter to repay during the same period,
and subject to the addition of interest payable under section 991.

(2) There shall be included among the debts which under section
81 of the Bankruptcy Act, 1988, are to be paid in priority to all other
debts in the distribution of the property of a bankrupt, arranging
debtor or person dying insolvent so much as is unpaid of the
employer’s liability for the period of 12 months before the date on
which the order of adjudication of the bankrupt was made, the pet-
ition of arrangement of the debtor was filed or, as the case may be,
the person died insolvent.

995.—For the purposes of subsection (2)(a)(iii) of section 285 of
the Companies Act, 1963—

(a) the amount referred to in that subsection shall be deemed
to include any amount—

(i) which, apart from regulation 31A of the Income Tax
(Employments) Regulations, 1960 (S.I. No. 28 of
1960), would otherwise have been an amount due at
the relevant date in respect of sums which an
employer is liable under this Chapter and any regu-
lation under this Chapter (other than regulation 31A
of those Regulations) to deduct from emoluments,
to which this Chapter applies, paid by the employer
during the period of 12 months next before the rel-
evant date,
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(ii) reduced by any amount which the employer was
liable under this Chapter and any regulation under
this Chapter to repay during that period, and

(iii) with the addition of any interest payable under
section 991,

and

(b) the relevant date shall, notwithstanding subsection (1) of
section 285 of the Companies Act, 1963, be deemed to be
the date which is the ninth day after the end of the
income tax month in which the relevant date (within the
meaning of that subsection) occurred.

996.—(1) In this section—

‘‘accounting period’’, in relation to a trade or profession, means a
period of 12 months ending on the date up to which the accounts of
the trade or profession are usually made up and, where accounts of
the trade or profession have not been made up, such period not
exceeding 12 months as the Revenue Commissioners may determine;

‘‘date of cessation’’, in relation to an office or employment, means
the date on which a person ceases to hold the office or employment;

‘‘date of commencement’’, in relation to an office or employment,
means the date on which a person commences to hold the office or
employment;

‘‘period of account’’, in relation to a trade or profession, means any
period, other than an accounting period, for which the accounts of
the trade or profession have been made up;

‘‘period of accrual’’, in relation to remuneration in respect of an
office or employment in a trade or profession, means the period
beginning on the later of—

(a) the first day of an accounting period, or period of account,
of the trade or profession, or

(b) the date of commencement of the office or employment,

and ending on the earlier of—

(i) the last day of an accounting period, or period of account,
or

(ii) the date of cessation of the office or employment;

‘‘relevant date’’ means—

(a) in relation to an accounting period, the last day of the per-
iod, and

(b) in relation to a period of account—

(i) where the period of account is less than 12 months,
the last day of the period, and
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each 5th day of April within the period and the last
day of the period;

‘‘remuneration’’ includes all salaries, fees, wages, perquisites or pro-
fits whatever from an office or employment.

(2) Where remuneration (in this section referred to as ‘‘unpaid
remuneration’’) which is deductible as an expense in computing the
profits or income of a trade or profession for an accounting period
or period of account for the purposes of Schedule D is unpaid at a
relevant date—

(a) the unpaid remuneration shall be deemed to be emoluments
to which this Chapter applies and shall be deemed to
have been paid in accordance with subsection (3), and

(b) this Chapter and the regulations made under this Chapter
shall, with any necessary modifications, apply to the
unpaid remuneration as if it had been so paid.

(3) Unpaid remuneration shall be deemed to have accrued from
day to day throughout the period of accrual and there shall be
deemed to have been paid on each relevant date so much of that
remuneration as accrued up to that date or, if it is earlier, the date
of cessation of the office or employment in respect of which the
unpaid remuneration is payable—

(a) where there was no preceding relevant date, from the begin-
ning of the period of accrual or, if it is later, the date of
commencement of the office or employment in respect of
which the unpaid remuneration is payable, and

(b) where there was a preceding relevant date, from the day
following that date or, if it is later, the date of commence-
ment of the office or employment in respect of which the
unpaid remuneration is payable.

(4) This section shall not apply to unpaid remuneration paid
before—

(a) the date of expiry of 6 months after the date (in this subsec-
tion referred to as ‘‘the deemed date’’) on which that
remuneration is by virtue of subsection (3) deemed to
have been paid, or

(b) in the case where the period of account is one of more than
12 months, the date of expiry of 18 months from the first
day of that period of account if the date of expiry is later
than the deemed date.

997.—(1) No assessment under Schedule E for any year of assess-
ment need be made in respect of emoluments to which this Chapter
applies except where—

(a) the person assessable, by notice in writing given to the
inspector within 5 years from the end of the year of
assessment, requires an assessment to be made,

(b) the emoluments paid in the year of assessment are not the
same in amount as the emoluments which are to be
treated as the emoluments for that year, or
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(c) there is reason to suppose that the emoluments would, if
assessed, be taken into account in computing the total
income of a person who is liable to tax at the higher rate
or would be so liable if an assessment were made in
respect of the emoluments;

but where any such assessment is made credit shall be given for the
amount of any tax deducted or estimated to be deductible from the
emoluments.

(2) Where an employer pays to the Revenue Commissioners any
amount of tax which, pursuant to this Chapter and any regulations
under this Chapter, the employer has deducted from emoluments,
the employer shall be acquitted and discharged of the sum rep-
resented by the payment as if the employer had actually paid that
sum to the employee.

CHAPTER 5

Miscellaneous provisions

998.—(1) Every sum due in respect of income tax, corporation tax
and capital gains tax and every fine, penalty or forfeiture incurred in
connection with any of those taxes shall be deemed to be a debt due
to the Minister for Finance for the benefit of the Central Fund, and
shall be payable to the Revenue Commissioners and may (without
prejudice to any other mode of recovery of such sum, fine, penalty or
forfeiture) be sued for and recovered by action, or other appropriate
proceedings, at the suit of the Attorney General in any court of com-
petent jurisdiction.

(2) Moneys so due or payable to or for the benefit of the Central
Fund shall have attached to them all such rights, privileges and
priorities as have heretofore attached to such moneys, but this sub-
section shall not operate to make such moneys payable in priority to
other debts.

999.—(1) The Collector-General may sue out a debtor’s summons
and present a petition in bankruptcy in his or her own name in
respect of taxes or duties due to the Minister for Finance for the
benefit of the Central Fund, being taxes or duties which the Collec-
tor-General is empowered to collect and levy.

(2) Subject to this section, the rules of court for the time being
applicable and the enactments relating to bankruptcy shall apply to
proceedings taken by the Collector-General by virtue of this section.

1000.—For the purposes of section 285 of the Companies Act,
1963, and of section 994, the sums referred to in section 285(2)(a)(iii)
of the Companies Act, 1963, and in section 994(1) shall be deemed
to include—

(a) amounts of tax deducted under section 531(1) and amounts
of tax recoverable under regulation 12 of the Income Tax
(Construction Contracts) Regulations, 1971 (S.I. No. 1 of
1971),

(b) amounts of tax recoverable under section 989, and

(c) amounts of tax recoverable under section 990,
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the period of 12 months referred to in section 285(2)(a)(iii) of the
Companies Act, 1963, or in section 994(1), as may be appropriate,
and in the case of any such amount for a period falling partly within
and partly outside whichever of those periods of 12 months is appro-
priate, it shall be lawful to apportion the total sum or amount accord-
ing to the respective lengths of the periods falling within the period
of 12 months and outside the period of 12 months in order to deter-
mine the amount of tax which relates to the period of 12 months.

1001.—(1) In this section, ‘‘relevant amount’’ means any amount
which the company is liable to remit under—

(a) Chapter 4 of this Part, and

(b) the Value-Added Tax Act, 1972.

(2) Subject to this section, where a person holds a fixed charge
(being a fixed charge created on or after the 27th day of May, 1986)
on the book debts of a company (within the meaning of the Compan-
ies Act, 1963), such person shall, if the company fails to pay any
relevant amount for which it is liable, become liable to pay such
relevant amount on due demand, and on neglect or refusal of pay-
ment may be proceeded against in the like manner as any other
defaulter.

(3) This section shall not apply—

(a) unless the holder of the fixed charge has been notified in
writing by the Revenue Commissioners that a company
has failed to pay a relevant amount for which it is liable
and that by virtue of this section the holder of the fixed
charge—

(i) may become liable for payment of any relevant
amount which the company subsequently fails to
pay, and

(ii) where paragraph (c) does not apply, has become
liable for the payment of the relevant amount which
the company has failed to pay,

(b) to any amounts received by the holder of the fixed charge
from the company before the date on which the holder
is notified in writing by the Revenue Commissioners in
accordance with paragraph (a), and

(c) where, within the period from the 2nd day of June, 1995, to
the 22nd day of June, 1995, or within 21 days of the
creation of the fixed charge, whichever is the later, the
holder of the fixed charge furnishes to the Revenue Com-
missioners a copy of the prescribed particulars of the
charge delivered or to be delivered to the registrar of
companies in accordance with section 99 of the Compan-
ies Act, 1963, to any relevant amount which the company
was liable to pay before the date on which the holder
is notified in writing by the Revenue Commissioners in
accordance with paragraph (a).

(4) The amount or aggregate amount which a person shall be
liable to pay in relation to a company in accordance with this section
shall not exceed the amount or aggregate amount which the person
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has, while the fixed charge on book debts in relation to the company
is in existence, received directly or indirectly from that company in
payment or in part payment of any debts due by the company to the
person.

(5) The Revenue Commissioners may, at any time and by notice
in writing given to the holder of the fixed charge, withdraw with
effect from a date specified in the notice a notification issued by
them in accordance with subsection (3); but such withdrawal shall
not—

(a) affect in any way any liability of the holder of the fixed
charge under this section which arose before such with-
drawal, or

(b) preclude the issue under subsection (3) of a subsequent
notice to the holder of the fixed charge.

(6) The Revenue Commissioners may nominate any of their
officers to perform any acts and discharge any functions authorised
by this section to be performed or discharged by the Revenue Com-
missioners.

1002.—(1) (a) In this section, except where the context otherwise
requires—

‘‘the Acts’’ means—

(i) the Customs Acts,

(ii) the statutes relating to the duties of excise and
to the management of those duties,

(iii) the Tax Acts,

(iv) the Capital Gains Tax Acts,

(v) the Value-Added Tax Act, 1972, and the
enactments amending or extending that Act,

(vi) the Capital Acquisitions Tax Act, 1976, and
the enactments amending or extending that
Act, and

(vii) the Stamp Act, 1891, and the enactments
amending or extending that Act,

and any instruments made thereunder;

‘‘additional debt’’, in relation to a relevant person
who has received a notice of attachment in respect
of a taxpayer, means any amount which, at any time
after the time of the receipt by the relevant person
of the notice of attachment but before the end of
the relevant period in relation to the notice, would
be a debt due by the relevant person to the tax-
payer if a notice of attachment were received by the
relevant person at that time;

‘‘debt’’, in relation to a notice of attachment given
to a relevant person in respect of a taxpayer and in
relation to that relevant person and taxpayer,
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or aggregate amount of any money which, at the
time the notice of attachment is received by the rel-
evant person, is due by the relevant person
(whether on that person’s own account or as an
agent or trustee) to the taxpayer, irrespective of
whether the taxpayer has applied for the payment
(to the taxpayer or any other person) or for the
withdrawal of all or part of the money;

‘‘deposit’’ means a sum of money paid to a financial
institution on terms under which it will be repaid
with or without interest and either on demand or at
a time or in circumstances agreed by or on behalf
of the person making the payment and the financial
institution to which it is made;

‘‘emoluments’’ means anything assessable to
income tax under Schedule E;

‘‘financial institution’’ means a holder of a licence
issued under section 9 of the Central Bank Act,
1971, or a person referred to in section 7(4) of that
Act, and includes a branch of a financial institution
which records deposits in its books as liabilities of
the branch;

‘‘further return’’ means a return made by a relevant
person under subsection (4);

‘‘interest on unpaid tax’’, in relation to a specified
amount specified in a notice of attachment, means
interest that has accrued to the date on which the
notice of attachment is given under any provision
of the Acts providing for the charging of interest in
respect of the unpaid tax, including interest on an
undercharge of tax which is attributable to fraud or
neglect, specified in the notice of attachment;

‘‘notice of attachment’’ means a notice under sub-
section (2);

‘‘notice of revocation’’ means a notice under sub-
section (10);

‘‘penalty’’ means a monetary penalty imposed on a
taxpayer under a provision of the Acts;

‘‘relevant period’’, in relation to a notice of attach-
ment, means, as respects the relevant person to
whom the notice of attachment is given, the period
commencing at the time at which the notice is
received by the relevant person and ending on the
earliest of—

(i) the date on which the relevant person com-
pletes the payment to the Revenue Com-
missioners out of the debt, or the aggregate
of the debt and any additional debt, due by
the relevant person to the taxpayer named
in the notice, of an amount equal to the
specified amount in relation to the taxpayer,

1287



[No. 39.] Taxes Consolidation Act, 1997. [1997.]
Pt.42 S.1002

1288

(ii) the date on which the relevant person receives
a notice of revocation of the notice of attach-
ment, and

(iii) where the relevant person or the taxpayer
named in the notice—

(I) is declared bankrupt, the date the rel-
evant person or the taxpayer is so
declared, or

(II) is a company which commences to be
wound up, the relevant date within the
meaning of section 285 of the Compan-
ies Act, 1963, in relation to the winding
up;

‘‘relevant person’’, in relation to a taxpayer, means
a person whom the Revenue Commissioners have
reason to believe may have, at the time a notice of
attachment is received by such person in respect of
a taxpayer, a debt due to the taxpayer;

‘‘return’’ means a return made by a relevant person
under subsection (2)(a)(iii);

‘‘specified amount’’ has the meaning assigned to it
by subsection (2)(a)(ii);

‘‘tax’’ means any tax, duty, levy or charge which in
accordance with any provision of the Acts is placed
under the care and management of the Revenue
Commissioners;

‘‘taxpayer’’ means a person who is liable to pay,
remit or account for tax to the Revenue Com-
missioners under the Acts.

(b) Where a relevant person is a financial institution,
any amount or aggregate amount of money, includ-
ing interest on that money, which at the time the
notice of attachment is received by the relevant per-
son is a deposit held by the relevant person—

(i) to the credit of the taxpayer for the taxpayer’s
sole benefit, or

(ii) to the credit of the taxpayer and any other per-
son or persons for their joint benefit,

shall be regarded as a debt due by the relevant per-
son to the taxpayer at that time.

(c) Any amount of money due by the relevant person
to the taxpayer as emoluments under a contract of
service shall not be regarded as a debt due to the
taxpayer.

(d) Where there is a dispute as to an amount of money
which is due by the relevant person to the taxpayer,
the amount in dispute shall be disregarded for the
purposes of determining the amount of the debt.
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held by a relevant person which is a financial insti-
tution to the credit of the taxpayer and any other
person or persons (in this paragraph referred to as
‘‘the other party or parties’’) for their joint benefit
shall be deemed (unless evidence to the contrary is
produced to the satisfaction of the relevant person
within 10 days of the giving of the notices specified
in subsection (2)(e)) to be held to the benefit of the
taxpayer and the other party or parties to the
deposit equally, and accordingly only the portion of
the deposit so deemed shall be regarded as a debt
due by the relevant person to the taxpayer at the
time the notice of attachment is received by the rel-
evant person and, where such evidence is produced
within the specified time, only so much of the
deposit as is shown to be held to the benefit of the
taxpayer shall be regarded as a debt due by the rel-
evant person to the taxpayer at that time.

(2) (a) Subject to subsection (3), where a taxpayer has made
default whether before or after the passing of this Act in
paying, remitting or accounting for any tax, interest on
unpaid tax, or penalty to the Revenue Commissioners,
the Revenue Commissioners may, if the taxpayer has not
made good the default, give to a relevant person in
relation to the taxpayer a notice in writing (in this section
referred to as ‘‘the notice of attachment’’) in which is
entered—

(i) the taxpayer’s name and address,

(ii) (I) the amount or aggregate amount, or

(II) in a case where more than one notice of attach-
ment is given to a relevant person or relevant
persons in respect of a taxpayer, a portion of the
amount or aggregate amount,

of the taxes, interest on unpaid taxes and penalties
in respect of which the taxpayer is in default at the
time of the giving of the notice or notices of attach-
ment (the amount, aggregate amount, or portion of
the amount or aggregate amount, as the case may
be, being referred to in this section as ‘‘the specified
amount’’), and

(iii) a direction to the relevant person—

(I) subject to paragraphs (b) and (c), to deliver to
the Revenue Commissioners, within the period
of 10 days from the time at which the notice of
attachment is received by the relevant person, a
return in writing specifying whether or not any
debt is due by the relevant person to the tax-
payer at the time the notice is received by the
relevant person and, if any debt is so due, speci-
fying the amount of the debt, and

(II) if the amount of any debt is so specified, to pay to
the Revenue Commissioners within the period
referred to in clause (I) a sum equal to the
amount of the debt so specified.
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(b) Where the amount of the debt due by the relevant person
to the taxpayer is equal to or greater than the specified
amount in relation to the taxpayer, the amount of the
debt specified in the return shall be an amount equal to
the specified amount.

(c) Where the relevant person is a financial institution and the
debt due by the relevant person to the taxpayer is part of
a deposit held to the credit of the taxpayer and any other
person or persons to their joint benefit, the return shall
be made within a period of 10 days from—

(i) the expiry of the period specified in the notices to be
given under paragraph (e), or

(ii) the production of the evidence referred to in para-
graph (e)(II).

(d) A relevant person to whom a notice of attachment has
been given shall comply with the direction in the notice.

(e) Where a relevant person which is a financial institution is
given a notice of attachment and the debt due by the
relevant person to the taxpayer is part of a deposit held
by the relevant person to the credit of the taxpayer and
any other person or persons (in this paragraph referred
to as ‘‘the other party or parties’’) for their joint benefit,
the relevant person shall on receipt of the notice of
attachment give to the taxpayer and the other party or
parties to the deposit a notice in writing in which is
entered—

(i) the taxpayer’s name and address,

(ii) the name and address of the person to whom a notice
under this paragraph is given,

(iii) the name and address of the relevant person, and

(iv) the specified amount,

and which states that—

(I) a notice of attachment under this section has been
received in respect of the taxpayer,

(II) under this section a deposit is deemed (unless evi-
dence to the contrary is produced to the satisfaction
of the relevant person within 10 days of the giving of
the notice under this paragraph) to be held to the
benefit of the taxpayer and the other party or parties
to the deposit equally, and

(III) unless such evidence is produced within the period
specified in the notice given under this paragraph—

(A) a sum equal to the amount of the deposit so
deemed to be held to the benefit of the taxpayer
(and accordingly regarded as a debt due to the
taxpayer by the relevant person) shall be paid
to the Revenue Commissioners, where that
amount is equal to or less than the specified
amount, and
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be held to the benefit of the taxpayer (and
accordingly regarded as a debt due to the tax-
payer by the relevant person) is greater than the
specified amount, a sum equal to the specified
amount shall be paid to the Revenue Com-
missioners.

(3) An amount in respect of tax, interest on unpaid tax or a pen-
alty, as respects which a taxpayer is in default as specified in subsec-
tion (2), shall not be entered in a notice of attachment unless—

(a) a period of one month has expired from the date on which
such default commenced, and

(b) the Revenue Commissioners have given the taxpayer a
notice in writing (whether or not the document contain-
ing the notice also contains other information being com-
municated by the Revenue Commissioners to the
taxpayer), not later than 7 days before the date of the
receipt by the relevant person or relevant persons con-
cerned of a notice of attachment, stating that if the
amount is not paid it may be specified in a notice or
notices of attachment and recovered under this section
from a relevant person or relevant persons in relation to
the taxpayer.

(4) If, when a relevant person receives a notice of attachment, the
amount of the debt due by the relevant person to the taxpayer named
in the notice is less than the specified amount in relation to the tax-
payer or no debt is so due and, at any time after the receipt of the
notice and before the end of the relevant period in relation to the
notice, an additional debt becomes due by the relevant person to the
taxpayer, the relevant person shall within 10 days of that time—

(a) if the aggregate of the amount of any debt so due and the
additional debt so due is equal to or less than the speci-
fied amount in relation to the taxpayer—

(i) deliver a further return to the Revenue Com-
missioners specifying the additional debt, and

(ii) pay to the Revenue Commissioners the amount of the
additional debt,

and so on for each subsequent occasion during the rel-
evant period in relation to the notice of attachment on
which an additional debt becomes due by the relevant
person to the taxpayer until—

(I) the aggregate amount of the debt and the additional
debt or debts so due equals the specified amount in
relation to the taxpayer, or

(II) paragraph (b) applies in relation to an additional
debt, and

(b) if the aggregate amount of any debt and the additional debt
or debts so due to the taxpayer is greater than the speci-
fied amount in relation to the taxpayer—

(i) deliver a further return to the Revenue Com-
missioners specifying such portion of the latest
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additional debt as when added to the aggregate of
the debt and any earlier additional debts is equal to
the specified amount in relation to the taxpayer, and

(ii) pay to the Revenue Commissioners that portion of
the additional debt.

(5) Where a relevant person delivers, either fraudulently or negli-
gently, an incorrect return or further return that purports to be a
return or further return made in accordance with this section, the
relevant person shall be deemed to be guilty of an offence under
section 1078.

(6) (a) Where a notice of attachment has been given to a relevant
person in respect of a taxpayer, the relevant person shall
not, during the relevant period in relation to the notice,
make any disbursements out of the debt, or out of any
additional debt, due by the relevant person to the tax-
payer except to the extent that any such disbursement—

(i) will not reduce the debt or the aggregate of the debt
and any additional debts so due to an amount that
is less than the specified amount in relation to the
taxpayer, or

(ii) is made pursuant to an order of a court.

(b) For the purposes of this section, a disbursement made by
a relevant person contrary to paragraph (a) shall be
deemed not to reduce the amount of the debt or any
additional debts due by the relevant person to the
taxpayer.

(7) (a) Sections 1052 and 1054 shall apply to a failure by a rel-
evant person to deliver a return required by a notice of
attachment within the time specified in the notice or to
deliver a further return within the time specified in sub-
section (4) as they apply to a failure to deliver a return
referred to in section 1052.

(b) A certificate signed by an officer of the Revenue Com-
missioners which certifies that he or she has examined
the relevant records and that it appears from those
records that during a specified period a specified return
was not received from a relevant person shall be evidence
until the contrary is proved that the relevant person did
not deliver the return during that period.

(c) A certificate certifying as provided by paragraph (b) and
purporting to be signed by an officer of the Revenue
Commissioners may be tendered in evidence without
proof and shall be deemed until the contrary is proved to
have been so signed.

(8) Where a relevant person to whom a notice of attachment in
respect of a taxpayer has been given—

(a) delivers the return required to be delivered by that notice
but fails to pay to the Revenue Commissioners within the
time specified in the notice the amount specified in the
return or any part of that amount, or
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to the Revenue Commissioners within the time specified
in that subsection the amount specified in the further
return or any part of that amount,

the amount specified in the return or further return or the part of
that amount, as the case may be, which the relevant person has failed
to pay to the Revenue Commissioners may, if the notice of attach-
ment has not been revoked by a notice of revocation, be sued for
and recovered by action or other appropriate proceedings at the suit
of an officer of the Revenue Commissioners in any court of com-
petent jurisdiction.

(9) Nothing in this section shall be construed as rendering any
failure by a relevant person to make a return or further return
required by this section, or to pay to the Revenue Commissioners
the amount or amounts required by this section to be paid by the
relevant person, liable to be treated as a failure to which section 1078
applies.

(10) (a) A notice of attachment given to a relevant person in
respect of a taxpayer may be revoked by the Revenue
Commissioners at any time by notice in writing given to
the relevant person and shall be revoked forthwith if the
taxpayer has paid the specified amount to the Revenue
Commissioners.

(b) Where in pursuance of this section a relevant person pays
any amount to the Revenue Commissioners out of a debt
or an additional debt due by the relevant person to the
taxpayer and, at the time of the receipt by the Revenue
Commissioners of that amount, the taxpayer has paid to
the Revenue Commissioners the amount or aggregate
amount of the taxes, interest on unpaid taxes and penal-
ties in respect of which the taxpayer is in default at the
time of the giving of the notice or notices of attachment,
the first-mentioned amount shall be refunded by the Rev-
enue Commissioners forthwith to the taxpayer.

(11) Where a notice of attachment or a notice of revocation is
given to a relevant person in relation to a taxpayer, a copy of such
notice shall be given by the Revenue Commissioners to the taxpayer
forthwith.

(12) (a) Where in pursuance of this section any amount is paid to
the Revenue Commissioners by a relevant person, the
relevant person shall forthwith give the taxpayer con-
cerned a notice in writing specifying the payment, its
amount and the reason for which it was made.

(b) On the receipt by the Revenue Commissioners of an
amount paid in pursuance of this section, the Revenue
Commissioners shall forthwith notify the taxpayer and
the relevant person in writing of such receipt.

(13) Where in pursuance of this section a relevant person pays to
the Revenue Commissioners the whole or part of the amount of a
debt or an additional debt due by the relevant person to a taxpayer,
or any portion of such an amount, the taxpayer shall allow such pay-
ment and the relevant person shall be acquitted and discharged of
the amount of the payment as if it had been paid to the taxpayer.
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(14) Where in pursuance of this section a relevant person is pro-
hibited from making any disbursement out of a debt or an additional
debt due to a taxpayer, no action shall lie against the relevant person
in any court by reason of a failure to make any such disbursement.

(15) Any obligation on the Revenue Commissioners to maintain
secrecy or any other restriction on the disclosure of information by
the Revenue Commissioners shall not apply in relation to infor-
mation contained in a notice of attachment.

(16) A notice of attachment in respect of a taxpayer shall not be
given to a relevant person at a time when the relevant person or the
taxpayer is an undischarged bankrupt or a company being wound up.

(17) The Revenue Commissioners may nominate any of their
officers to perform any acts and discharge any functions authorised
by this section to be performed or discharged by the Revenue Com-
missioners.

1003.—(1) (a) In this section—

‘‘the Acts’’ means—

(i) the Tax Acts (other than Chapter 8 of Part 6,
Chapter 2 of Part 18 and Chapter 4 of this
Part),

(ii) the Capital Gains Tax Acts, and

(iii) the Capital Acquisitions Tax Act, 1976, and
the enactments amending or extending that
Act,

and any instruments made thereunder;

‘‘approved body’’ means—

(i) the National Archives,

(ii) the National Gallery of Ireland,

(iii) the National Library of Ireland,

(iv) the National Museum of Ireland,

(v) the Irish Museum of Modern Art, or

(vi) in relation to the offer of a gift of a particular
item or collection of items, any other such
body (being a body owned, or funded wholly
or mainly, by the State or by any public or
local authority) as may be approved, with
the consent of the Minister for Finance, by
the Minister for Arts, Heritage, Gaeltacht
and the Islands for the purposes of this
section;

‘‘arrears of tax’’ means tax due and payable in
accordance with any provision of the Acts
(including any interest and penalties payable under
any provision of the Acts in relation to such tax)—
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capital gains tax, in respect of the relevant
period, or

(ii) in the case of gift tax or inheritance tax, before
the commencement of the calendar year in
which the relevant gift is made,

which has not been paid at the time a relevant gift
is made;

‘‘current liability’’ means—

(i) in the case of income tax or capital gains tax,
any liability to such tax arising in the year of
assessment in which the relevant gift is
made,

(ii) in the case of corporation tax, any liability to
such tax arising in the accounting period in
which the relevant gift is made,

(iii) in the case of gift tax or inheritance tax, any
liability to such tax which becomes due and
payable in the calendar year in which the rel-
evant gift is made;

‘‘designated officer’’ means—

(i) the member of the selection committee who
represents the appropriate approved body
on that committee where the approved body
is so represented, or

(ii) in any other case, a person nominated in that
behalf by the Minister for Arts, Heritage,
Gaeltacht and the Islands;

‘‘heritage item’’ has the meaning assigned to it by
subsection (2)(a);

‘‘market value’’ has the meaning assigned to it by
subsection (3);

‘‘relevant gift’’ means a gift of a heritage item to an
approved body in respect of which no consideration
whatever (other than relief under this section) is
received by the person making the gift, either
directly or indirectly, from the approved body or
otherwise;

‘‘relevant period’’ means—

(i) in the case of income tax and capital gains tax,
any year of assessment preceding the year in
which the relevant gift is made, and

(ii) in the case of corporation tax, any accounting
period preceding the accounting period in
which the relevant gift is made;

‘‘selection committee’’ means a committee con-
sisting of—
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(i) the Chairperson of the Heritage Council,

(ii) the Director of the Arts Council,

(iii) the Director of the National Archives,

(iv) the Director of the National Gallery of
Ireland,

(v) the Director of the National Library of
Ireland,

(vi) the Director of the National Museum of
Ireland, and

(vii) the Director of the Irish Museum of Modern
Art,

and includes any person duly acting in the capacity
of any of those persons as a result of the person
concerned being unable to fulfil his or her duties
for any of the reasons set out in paragraph (b)(ii);

‘‘tax’’ means income tax, corporation tax, capital
gains tax, gift tax or inheritance tax, as the case may
be, payable in accordance with any provision of the
Acts;

‘‘valuation date’’ means the date on which an appli-
cation is made to the selection committee for a
determination under subsection (2)(a).

(b) (i) The selection committee may act notwithstand-
ing one or more vacancies among its members
and may regulate its own procedure.

(ii) If and so long as a member of the selection
committee is unable through illness, absence
or other cause to fulfil his or her duties, a per-
son nominated in that behalf by the member
shall act as the member of the committee in
the place of the member.

(2) (a) In this section, ‘‘heritage item’’ means any kind of cultural
item, including—

(i) any archaeological item, archive, book, estate record,
manuscript and painting, and

(ii) any collection of cultural items and any collection of
such items in their setting,

which, on application to the selection committee in writ-
ing in that behalf by a person who owns the item or col-
lection of items, as the case may be, is determined by the
selection committee, after consideration of any evidence
in relation to the matter which the person submits to the
committee and after such consultation (if any) as may
seem to the committee to be necessary with such person
or body of persons as in the opinion of the committee
may be of assistance to them, to be an item or collection
of items which is—
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pre-eminent in its class, whose export from the State
would constitute a diminution of the accumulated
cultural heritage of Ireland, and

(II) suitable for acquisition by an approved body.

(b) On receipt of an application for a determination under
paragraph (a), the selection committee shall request the
Revenue Commissioners in writing to value the item or
collection of items, as the case may be, in accordance with
subsection (3).

(c) The selection committee shall not make a determination
under paragraph (a) where the market value of the item
or collection of items, as the case may be, as determined
by the Revenue Commissioners in accordance with sub-
section (3), at the valuation date—

(i) is less than £75,000, or

(ii) exceeds an amount (which shall not be less than
£75,000) determined by the formula—

£750,000 − M

where M is an amount (which may be nil) equal to
the market value at the valuation date of the heritage
item (if any) or the aggregate of the market values
at the respective valuation dates of all the heritage
items (if any), as the case may be, in respect of which
a determination or determinations, as the case may
be, under this subsection has been made by the selec-
tion committee in any one calendar year and not
revoked in that year.

(d) (i) An item or collection of items shall cease to be a heri-
tage item for the purposes of this section if—

(I) the item or collection of items is sold or other-
wise disposed of to a person other than an
approved body,

(II) the owner of the item or collection of items noti-
fies the selection committee in writing that it is
not intended to make a gift of the item or collec-
tion of items to an approved body, or

(III) the gift of the item or collection of items is not
made to an approved body within the calendar
year following the year in which the determi-
nation is made under paragraph (a).

(ii) Where the selection committee becomes aware, at
any time within the calendar year in which a determi-
nation under paragraph (a) is made in respect of an
item or collection of items, that clause (I) or (II) of
subparagraph (i) applies to the item or collection of
items, the selection committee may revoke its deter-
mination with effect from that time.

(3) (a) For the purposes of this section, the market value of any
item or collection of items (in this subsection referred to
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as ‘‘the property’’) shall be estimated to be the price
which in the opinion of the Revenue Commissioners the
property would fetch if sold in the open market on the
valuation date in such manner and subject to such con-
ditions as might reasonably be calculated to obtain for
the vendor the best price for the property.

(b) The market value of the property shall be ascertained by
the Revenue Commissioners in such manner and by such
means as they think fit, and they may authorise a person
to inspect the property and report to them the value of
the property for the purposes of this section, and the per-
son having custody or possession of the property shall
permit the person so authorised to inspect the property
at such reasonable times as the Revenue Commissioners
consider necessary.

(c) Where the Revenue Commissioners require a valuation to
be made by a person authorised by them, the cost of such
valuation shall be defrayed by the Revenue Com-
missioners.

(4) Where a relevant gift is made to an approved body—

(a) the designated officer of that body shall give a certificate to
the person who made the relevant gift, in such form as
the Revenue Commissioners may prescribe, certifying the
receipt of that gift and the transfer of the ownership of
the heritage item the subject of that gift to the approved
body, and

(b) the designated officer shall transmit a duplicate of the cer-
tificate to the Revenue Commissioners.

(5) Subject to this section, where a person has made a relevant
gift the person shall, on submission to the Revenue Commissioners
of the certificate given to the person in accordance with subsection
(4), be treated as having made on the date of such submission a
payment on account of tax of an amount equal to the market value
of the relevant gift on the valuation date.

(6) A payment on account of tax which is treated as having been
made in accordance with subsection (5) shall be set in so far as poss-
ible against any liability to tax of the person who is treated as having
made such a payment in the following order—

(a) firstly, against any arrears of tax due for payment by that
person and against an arrear of tax for an earlier period
in priority to a later period, and for this purpose the date
on which an arrear of tax became due for payment shall
determine whether it is for an earlier or later period, and

(b) only then, against any current liability of the person which
the person nominates for that purpose,

and such set-off shall accordingly discharge a corresponding amount
of that liability.

(7) To the extent that a payment on account of tax has not been
set off in accordance with subsection (6), the balance remaining shall
be set off against any future liability to tax of the person who is
treated as having made the payment which that person nominates
for that purpose.
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to raise money for the payment of gift tax or inheritance tax, such
person shall have power to make a relevant gift of that heritage item
in or towards satisfaction of that tax and, except as regards the nature
of the consideration and its receipt and application, any such relevant
gift shall be subject to the same provisions and shall be treated for
all purposes as a sale made in exercise of that power, and any convey-
ances or transfers made or purporting to be made to give effect to
such a relevant gift shall apply accordingly.

(9) A person shall not be entitled to any refund of tax in respect of
any payment on account of tax made in accordance with this section.

(10) Interest shall not be payable in respect of any overpayment
of tax for any period which arises directly or indirectly by reason of
the set-off against any liability for that period of a payment on
account of tax made in accordance with this section.

(11) Where a person makes a relevant gift and in respect of that
gift is treated as having made a payment on account of tax, the per-
son concerned shall not be allowed relief under any other provision
of the Acts in respect of that gift.

(12) (a) The Revenue Commissioners shall as respects each year
compile a list of the titles (if any), descriptions and values
of the heritage items (if any) in respect of which relief
under this section has been given.

(b) Notwithstanding any obligation as to secrecy imposed on
them by the Acts or the Official Secrets Act, 1963, the
Revenue Commissioners shall include in their annual
report to the Minister for Finance the list (if any) referred
to in paragraph (a) for the year in respect of which the
report is made.

1004.—(1) In this section, ‘‘particular income’’ means income aris-
ing outside the State, the amount of which is or is included in the
amount (in this section referred to as ‘‘the relevant amount’’) on
which in accordance with the Tax Acts income tax or corporation
tax is computed.

(2) Subject to subsections (3) to (5), this section shall apply where
income tax or corporation tax is charged by an assessment for any
period and the tax has not been paid.

(3) In any case in which, on or after the date on which the income
tax or corporation tax has become payable, such proof is given to
the Revenue Commissioners as satisfies them that particular income
cannot, by reason of legislation in the country in which it arises or
of executive action of the government of that country, be remitted
to the State, the Revenue Commissioners may for the purposes of
collection treat the assessment as if the relevant amount did not
include the particular income, but such treatment shall terminate on
the Revenue Commissioners ceasing to be so satisfied.

(4) The Revenue Commissioners may for the purposes of this
section call for such information as they consider necessary.

(5) Any person who is dissatisfied with a decision of the Revenue
Commissioners under subsection (3) may, by giving notice in writing
to the Revenue Commissioners within 21 days after the notification
of the decision to that person, apply to have the matter referred to
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the Appeal Commissioners as if it were an appeal against an assess-
ment, and the provisions of the Tax Acts relating to the rehearing of
an appeal and to the statement of a case for the opinion of the High
Court on a point of law shall apply accordingly with any necessary
modifications.

1005.—(1) In this section, ‘‘particular gains’’ means chargeable
gains accruing from the disposal of assets situated outside the State,
the amount of which is or is included in the amount (in this section
referred to as ‘‘the relevant amount’’) on which in accordance with
the Capital Gains Tax Acts the tax is computed.

(2) Subject to subsections (3) to (5), this section shall apply where
capital gains tax has been charged by an assessment for the year in
which the particular gains accrued and the tax has not been paid.

(3) In any case in which, on or after the date on which the capital
gains tax has become payable, such proof is given to the Revenue
Commissioners as satisfies them that particular gains cannot, by
reason of legislation in the country in which they have accrued or of
executive action of the government of that country, be remitted to
the State, the Revenue Commissioners may for the purposes of col-
lection treat the assessment as if the relevant amount did not include
the particular gains, but such treatment shall terminate on the Rev-
enue Commissioners ceasing to be so satisfied.

(4) The Revenue Commissioners may for the purposes of this
section call for such information as they consider necessary.

(5) Any person who is dissatisfied with a decision of the Revenue
Commissioners under subsection (3) may, by giving notice in writing
to the Revenue Commissioners within 21 days after the notification
of the decision to that person, apply to have the matter referred to
the Appeal Commissioners as if it were an appeal against an assess-
ment, and the provisions of the Income Tax Acts relating to the
rehearing of an appeal and to the statement of a case for the opinion
of the High Court on a point of law shall apply accordingly with any
necessary modifications.

1006.—(1) In this section—

‘‘the Acts’’ means—

(a) the Tax Acts,

(b) the Capital Gains Tax Acts,

(c) the Value-Added Tax Act, 1972, and the enactments amend-
ing or extending that Act,

(d) the Capital Acquisitions Tax Act, 1976, and the enactments
amending or extending that Act, and

(e) Part VI of the Finance Act, 1983, and the enactments
amending or extending that Part,

and any instruments made thereunder;

‘‘certificate’’ means a certificate issued under section 962;

‘‘county registrar’’ means a person appointed to be a county registrar
under section 35 of the Court Officers Act, 1926;
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order or certificate on whom a relevant amount specified or certified
in the order or certificate is leviable;

‘‘execution order’’ has the same meaning as in the Enforcement of
Court Orders Act, 1926;

‘‘fees’’ means the fees known as poundage fees payable under section
14(1) of the Enforcement of Court Orders Act, 1926, and orders
made under that section for services in or about the execution of an
execution order directing or authorising the execution of an order of
a court by the seizure and sale of a person’s property or, as may be
appropriate, the fees corresponding to those fees payable under
section 962 for the execution of a certificate;

‘‘interest on unpaid tax’’ means interest which has accrued under any
provision of the Acts providing for the charging of interest in respect
of unpaid tax, including interest on an undercharge of tax which is
attributable to fraud or neglect;

‘‘relevant amount’’ means an amount of tax or interest on unpaid
tax;

‘‘tax’’ means any tax, duty, levy or charge which, in accordance with
any provision of the Acts, is placed under the care and management
of the Revenue Commissioners;

references, as respects an execution order, to a relevant amount
include references to any amount of costs specified in the order.

(2) Where—

(a) an execution order or certificate specifying or certifying a
defaulter and relating to a relevant amount is lodged with
the appropriate sheriff or county registrar for execution,

(b) the sheriff or, as the case may be, the county registrar gives
notice to the defaulter of the lodgment or of his or her
intention to execute the execution order or certificate by
seizure of the property of the defaulter to which it relates,
or demands payment by the defaulter of the relevant
amount, and

(c) the whole or part of the relevant amount is paid to the sher-
iff or, as the case may be, the county registrar or to the
Collector-General, after the giving of that notice or the
making of that demand,

then, for the purpose of the liability of the defaulter for the payment
of fees and of the exercise of any rights or powers in relation to the
collection of fees for the time being vested by law in sheriffs and
county registrars—

(i) the sheriff or, as the case may be, the county registrar shall
be deemed to have entered, in the execution of the
execution order or certificate, into possession of the
property referred to in paragraph (b), and

(ii) the payment mentioned in paragraph (c) shall be deemed to
have been levied, in the execution of the execution order
or certificate, by the sheriff or, as the case may be, the
county registrar,
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and fees shall be payable by the defaulter to such sheriff or, as the
case may be, country registrar accordingly in respect of the payment
mentioned in paragraph (c).

PART 43

Partnerships and European Economic Interest Groupings
(EEIG)

1007.—(1) In this Part—

‘‘annual payment’’ means any payment from which, apart from any
insufficiency of profits or gains of the persons making it, income tax
is deductible under section 237;

‘‘balancing charge’’ means a balancing charge under Part 9 or Chap-
ter 1 of Part 29, as the case may be;

‘‘basis period’’, in relation to a year of assessment, means the period
on the profits or gains of which income tax for that year is to be
finally computed under Case I of Schedule D in respect of the trade
in question or, where by virtue of the Income Tax Acts the profits
or gains of any other period are to be taken to be the profits or gains
of that period, that other period;

‘‘partnership trade’’ means a trade carried on by 2 or more persons
in partnership;

‘‘precedent partner’’, in relation to a partnership, means the partner
who, being resident in the State—

(a) is first named in the partnership agreement,

(b) if there is no agreement, is named singly or with precedence
over the other partners in the usual name of the firm, or

(c) is the precedent acting partner, if the person named with
precedence is not an acting partner,

and any reference to precedent partner shall, in a case in which no
partner is resident in the State, be construed as a reference to the
agent, manager or factor of the firm resident in the State;

‘‘relevant period’’, in relation to a partnership trade, means a con-
tinuous period the whole or part of which is after the 5th day of
April, 1965—

(a) beginning at a time when either—

(i) the trade was not carried on immediately before that
time by 2 or more persons in partnership, or

(ii) none of the persons then carrying on the trade in part-
nership was one of the persons who immediately
before that time carried on the trade in partnership,
and

(b) continuing only so long as there has not occurred a time
when either—
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by 2 or more persons in partnership, or

(ii) none of the persons then carrying on the trade in part-
nership is one of the persons who immediately after
that time carry on the trade in partnership,

subject to the condition that, in the case of any such period which
apart from this condition would have begun before the 6th day of
April, 1965, ‘‘the relevant period’’ shall be taken as having begun at
the time, or at the last of 2 or more times, at which, a change having
occurred in the partnership of persons then engaged in carrying on
the trade, the persons so engaged immediately after the time were
to be treated for the purposes of income tax as having set up or
commenced the trade at that time.

(2) In relation to a case in which a partnership trade is from time
to time during a relevant period carried on by 2 or more different
partnerships of persons, any reference in this Part to the partnership
shall, unless the context otherwise requires, be construed as including
a reference to any partnership of persons by whom the trade has
been carried on since the beginning of the relevant period and any
reference to a partner shall be construed correspondingly.

(3) This Part shall, with any necessary modifications, apply in
relation to professions as it applies in relation to trades.

1008.—(1) In the case of a partnership trade, the Income Tax Acts
shall, subject to this Part, apply in relation to any partner in the
partnership as if for any relevant period—

(a) any profits or gains arising to that partner from the trade
and any loss sustained by that partner in the trade were
respectively profits or gains of, and loss sustained in, a
trade (in this Part referred to as a ‘‘several trade’’) car-
ried on solely by that partner, being a trade—

(i) set up or commenced at the beginning of the relevant
period, or if that partner commenced to be engaged
in carrying on the partnership trade at some time in
the relevant period other than the beginning of that
period, at the time when that partner so commenced,
and

(ii) when that partner ceases to be engaged in carrying
on the partnership trade either during the relevant
period or at the end of that period, permanently dis-
continued at the time when that partner so ceases,
and

(b) that partner had paid the part that partner was liable to bear
of any annual payment paid by the partnership.

(2) (a) For any year or period within the relevant period the
amount of the profits or gains arising to any partner from
that partner’s several trade, or the amount of loss sus-
tained by that partner in that trade, shall for the purposes
of subsection (1) be taken to be so much of the full
amount of the profits or gains of the partnership trade
or, as the case may be, of the full amount of the loss
sustained in the partnership trade as would fall to that
partner’s share on an apportionment of those profits or

1303

Separate assessment
of partners.

[ITA67 s71]



[No. 39.] Taxes Consolidation Act, 1997. [1997.]
Pt.43 S.1008

1304

gains or, as the case may be, of that loss made in accord-
ance with the terms of the partnership agreement as to
the sharing of profits and losses.

(b) Where the year or period (in this paragraph referred to as
‘‘the period of computation’’) for which the profits or
gains of, or the loss sustained in, the several trade of a
partner is to be computed under this subsection is or is
part of a year or period for which an account of the part-
nership trade has been made up, sections 65 and 107 shall
apply in relation to the partner as if an account of that
partner’s several trade had been made up for the period
of computation.

(3) (a) For the purposes of subsection (2) and subject to para-
graph (b), the full amount of the profits or gains of the
partnership trade for any year or period, or the full
amount of the loss sustained in such trade in any year or
period, shall, subject to section 1012, be determined by
the inspector, and any such determination shall be made
as it would have been made if the trade—

(i) had been set up or commenced at the beginning of
the relevant period,

(ii) where the relevant period has come to an end, had
been permanently discontinued at the end of that
period, and

(iii) had at all times within the relevant period been car-
ried on by one and the same person and everything
done in the carrying on of the trade to or by the
persons by whom it was in fact carried on had been
done to or by that person.

(b) In a case in which the relevant period began at some time
before the 6th day of April, 1965, and the trade was not
treated for the purposes of income tax as having been set
up or commenced at that time—

(i) the relevant period shall for the purposes of this sub-
section be deemed to have begun at the time at
which the trade was treated for the purposes of
income tax as having been set up or commenced, and

(ii) any profits or gains arising to any person from the
trade, or any loss sustained by that person in the
trade, for any year or period within the relevant per-
iod during which that person was engaged in the
trade on that person’s own account shall be deemed
to be profits or gains arising to that person from, or,
as the case may be, a loss sustained by that person in,
a partnership trade in which that person was entitled
during the year or period in question to the full
amount of the profits or gains arising or was liable
to bear the full amount of the loss.

(4) Where the shares to which the partners are entitled in the basis
period for a year of assessment do not exhaust the profits of the
trade carried on by the partnership for that period, an assessment
shall be made under Case IV of Schedule D on the precedent partner
in respect of the unexhausted portion of the profits and the pre-
cedent partner shall, if and when such balance is to be paid to a
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ance any amounts of tax which have been assessed on and paid by
him or her and he or she shall be acquitted and discharged of any
such amounts.

(5) This section shall not cause any income which apart from this
section is not earned income to become earned income.

1009.—(1) In this section, profits shall not be taken as including
chargeable gains.

(2) Subject to this section, subsections (1), (2)(a) and (3) of section
1008 shall apply for the purposes of corporation tax as they apply for
the purposes of income tax.

(3) Where the whole or part of an accounting period of a company
is or is part of a period for which an account of a partnership trade
has been made up, any necessary apportionment shall be made in
computing the profits from or loss sustained in the company’s several
trade for the accounting period of the company.

(4) (a) In this subsection, ‘‘the relevant amount’’ means—

(i) where the year of assessment and the accounting per-
iod coincide, the whole amount of the appropriate
share of the joint allowance or, as the case may be,
the whole amount of the appropriate share of the
joint charge, and

(ii) where part only of the year of assessment is within
the accounting period, such portion of the appropri-
ate share of the joint allowance or, as the case may
be, such portion of the appropriate share of the joint
charge as is apportioned to that part of the year of
assessment which falls within the accounting period.

(b) Where a capital allowance equal to an appropriate share
of a joint allowance would be made, if section 21(2) had
not been enacted, in charging to income tax the profits
of a company’s several trade for any year of assessment,
the relevant amount shall for corporation tax purposes
be treated as a trading expense of the company’s several
trade for any accounting period of the company any part
of which falls within that year of assessment.

(c) Where a balancing charge equal to an appropriate share
of a joint charge would be made, if section 21(2) had not
been enacted, in charging to income tax the profits of a
company’s several trade for any year of assessment, the
relevant amount shall for corporation tax purposes be
treated as a trading receipt of the company’s several trade
for any accounting period of the company any part of
which falls within that year of assessment.

(d) Notwithstanding section 1010(8), any reference in this sub-
section to a joint allowance for a year of assessment shall
not include a reference to any capital allowance which
is or could be brought forward from a previous year of
assessment.

(5) Where under this section an amount is to be apportioned to—
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(a) a part of an accounting period of a company,

(b) a part of a period for which an account of a partnership
trade has been made up, or

(c) a part of a year of assessment,

the apportionment shall be made by reference to the number of
months or fractions of months contained in that part and in the
remainder of that accounting period, period or year, as the case may
be.

1010.—(1) The provisions of the Income Tax Acts relating to the
making of capital allowances and balancing charges in charging the
profits or gains of a trade shall, in relation to the several trade of a
partner in a partnership, apply subject to this section.

(2) Where for any year of assessment a claim has been made as
provided by subsection (9) by the precedent partner for the time
being of any partnership, there shall be made to any partner in the
partnership in charging the profits or gains of that partner’s several
trade a capital allowance in respect of any expenditure or property
equal to that partner’s appropriate share of any capital allowance for
that year, excluding any amount carried forward from an earlier year,
(in this section referred to as a ‘‘joint allowance’’) which, apart from
any insufficiency of profits or gains, might have been made in respect
of that expenditure or property in charging the profits or gains of
the partnership trade if the Income Tax Acts had provided that those
profits should be charged by joint assessment on the persons carrying
on the trade in the year of assessment as if—

(a) those persons had at all times been carrying on the trade
and everything done to or by their predecessors in, or in
relation to, the carrying on of the trade had been done
to or by them, and

(b) the trade had been set up or commenced at the beginning
of the relevant period and, where the relevant period has
come to an end, had been permanently discontinued at
the end of that period.

(3) There shall be made for any year of assessment on any partner
in a partnership in charging the profits or gains of that partner’s
several trade a balancing charge equal to that partner’s appropriate
share of any balancing charge (in this section referred to as a ‘‘joint
charge’’) which would have been made for that year in charging the
profits or gains of the partnership trade if the Income Tax Acts had
provided that those profits should be charged as specified in subsec-
tion (2).

(4) Where at the end of the relevant period a person or a partner-
ship of persons succeeds to a partnership trade and any property
which immediately before the succession takes place was in use for
the purposes of the partnership trade and, without being sold, is
immediately after the succession takes place in use for the purposes
of the trade carried on by the successor or successors, section 313(1)
shall apply as it applies where by virtue of section 69 a trade is to be
treated as discontinued.

(5) Where for a partnership trade the relevant period began at
some time before the 6th day of April, 1965, and the trade was not
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menced at that time, the relevant period shall for the purposes of
subsections (2) and (3) be deemed to have begun at the time at which
the trade was treated for the purposes of income tax as having been
set up or commenced.

(6) (a) In relation to any partnership trade, the total amount of
all joint allowances for any year of assessment and the
total amount of all joint charges for that year shall, sub-
ject to section 1012, be determined by the inspector.

(b) Where after a determination has been made under para-
graph (a) the inspector becomes aware of any facts or
events by reference to which the determination is in his
or her opinion incorrect, the inspector may from time to
time and as often as appears to him or her to be necessary
make a revised determination, and any such revised
determination shall supersede any earlier determination
and any such additional assessments or repayments of tax
shall be made as may be necessary.

(7) (a) In this subsection, ‘‘trading period’’ means, where the rel-
evant period begins or ends during the year of assessment
for which the joint allowance or joint charge is computed,
the part of that year of assessment which falls within the
relevant period or, in any other case, that year of
assessment.

(b) Subject to paragraph (c), for any year of assessment the
partners’ appropriate shares of a joint allowance or of a
joint charge shall be determined by apportioning the full
amount of that allowance or charge between the partners
on the same basis as a like amount of profits arising in
the trading period from the partnership trade, and accru-
ing from day to day over that period, would be
apportioned in accordance with the terms of the partner-
ship if any salary, interest on capital or other sum to
which any partner was entitled without regard to the
amount of the profits arising from the partnership trade
had already been provided for.

(c) Where for any year of assessment all the partners (any
deceased partner being represented by his or her legal
representatives) allege, by notice in writing signed by
them and sent to the inspector within 24 months after the
end of the year of assessment, that hardship is caused to
one or more partners by the apportionment of a joint
allowance or joint charge on the basis set out in para-
graph (b), the Revenue Commissioners may, on being
satisfied that hardship has been caused, give such relief
as in their opinion is just by making a new apportionment
of the joint allowance or joint charge, and any such new
apportionment shall for the purposes of the Income Tax
Acts apply as if it were an apportionment made under
paragraph (b), and such additional assessments or repay-
ments of tax shall be made as may be necessary.

(8) (a) In this subsection, ‘‘capital allowance brought forward’’
means—

(i) any capital allowance or part of a capital allowance
due to be made to the partnership for the year 1964-
65 or any earlier year of assessment which might, if
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Part VIII of the Finance Act, 1965, had not been
enacted, have been carried forward and made as a
deduction in charging the profits or gains of the part-
nership trade for the year 1965-66, and

(ii) any capital allowance or part of a capital allowance
due to be made to a partner for the year 1965-66 or a
later year of assessment which but for this subsection
might have been carried forward and made as a
deduction in charging the profits or gains of the sev-
eral trade of the partner for a year of assessment
subsequent to that for which the capital allowance
was computed.

(b) For any year of assessment the aggregate amount of all
capital allowances brought forward shall for the purposes
of making the assessments on the partners be deemed to
be a joint allowance for that year, and subsection (7) shall
apply accordingly.

(9) In relation to a partnership trade—

(a) any claim for a joint allowance for any year of assessment
shall be made by the precedent partner as if it were a
claim for a capital allowance to be made to that partner
and shall be included in the return delivered by that part-
ner under section 880 in relation to that year of assess-
ment, and

(b) any claim for a joint allowance shall be deemed to be a
claim by every partner for a capital allowance to be made
to such partner, being a capital allowance equal to such
partner’s appropriate share of that joint allowance.

1011.—(1) Where for any year of assessment a charge under
section 757 (in this section referred to as a ‘‘joint charge’’) would
have been made in charging the profits or gains of a partnership
trade if the Income Tax Acts had provided that those profits or gains
should be charged as specified in section 1010(2), there shall be made
on any partner in the partnership in charging the profits or gains of
that partner’s several trade a charge under section 757 equal to that
partner’s appropriate share of the joint charge.

(2) A partner’s appropriate share of a joint charge for the pur-
poses of subsection (1) shall be determined in the same way as the
partner’s appropriate share of a joint charge within the meaning of
section 1010 is to be determined by virtue of subsection (7) of that
section.

1012.—(1) The inspector may give notice to the partnership con-
cerned of any determination made by him or her under section
1008(3) or 1010(6) by delivering a statement in writing of that deter-
mination to the precedent partner for the time being of the partner-
ship, and the provisions of the Income Tax Acts relating to appeals
against assessments to income tax shall, with any necessary modifi-
cations, apply in relation to any determination and any notice of a
determination as if they were respectively such an assessment and
notice of such an assessment.

(2) Where a determination has become final and conclusive or, in
the case of a determination under subsection (6) of section 1010 has
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tion, no question as to its correctness shall be raised on the hearing
or on the rehearing of an appeal by any partner either against an
assessment in respect of the profits or gains of that partner’s several
trade or against a determination by the inspector on a claim under
section 381.

(3) Where on any appeal mentioned in subsection (2) any question
arises as to an apportionment to be made under section 1008(2) or
1010(7) and it appears that the question is material as respects the
liability to income tax (for whatever year of assessment) of 2 or more
persons, all those persons shall be notified of the time and place of
the hearing and shall be entitled to appear and be heard by the
Appeal Commissioners or to make representations to them in
writing.

1013.—(1) In this section—

‘‘the aggregate amount’’, in relation to a trade, means—

(a) in the case of an individual, the aggregate of amounts given
or allowed to the individual at any time under any of the
specified provisions—

(i) in respect of a loss sustained by him or her in the
trade, or of interest paid by him or her by reason of
his or her participation in the trade, in any relevant
year of assessment, or

(ii) as an allowance to be made to him or her for any
relevant year of assessment either in taxing the trade
or by means of discharge or repayment of tax to
which he or she is entitled by reason of his or her
participation in the trade,

and

(b) in the case of a company, the aggregate of amounts given
or allowed to the company (in this section referred to as
‘‘the partner company’’) or to another company at any
time under any of the specified provisions—

(i) in respect of a loss incurred by the partner company
in the trade, or of charges paid by it or another com-
pany by reason of its participation in the trade, in
any relevant accounting period, or

(ii) as an allowance to be made to the partner company
for any relevant accounting period either in taxing
the trade or by means of discharge or repayment of
tax to which it is entitled by reason of its partici-
pation in the trade;

‘‘limited partner’’, in relation to a trade, means—

(a) a person carrying on the trade as a limited partner in a lim-
ited partnership registered under the Limited Partner-
ships Act, 1907,

(b) a person carrying on the trade as a general partner in a
partnership who is not entitled to take part in the man-
agement of the trade but is entitled to have the person’s
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liabilities, or those liabilities beyond a certain limit, for
debts or obligations incurred for the purposes of the
trade, discharged or reimbursed by some other person, or

(c) a person who carries on the trade jointly with others and,
under the law of any territory outside the State, is not
entitled to take part in the management of the trade and
is not liable beyond a certain limit for debts or obligations
incurred for the purposes of the trade;

‘‘relevant accounting period’’ means an accounting period of the
partner company which ends on or after the specified date and at
any time during which it carried on the trade as a limited partner;

‘‘the relevant time’’ means—

(a) in the case of an individual, the end of the relevant year of
assessment in which the loss is sustained or the interest
is paid, or for which the allowance is to be made (except
that where the individual ceased to carry on the trade
during that year of assessment it is the time when he or
she so ceased), and

(b) in the case of a partner company, the end of the relevant
accounting period in which the loss is incurred or the
charges are paid, or for which the allowance is to be made
(except that where the partner company ceases to carry
on the trade during that accounting period it is the time
when the partner company so ceased);

‘‘relevant year of assessment’’ means a year of assessment which
ends after the specified date and at any time during which the indi-
vidual carried on the trade as a limited partner;

‘‘the specified date’’ means the 22nd day of May, 1985;

‘‘the specified provisions’’ means—

(a) in the case of an individual, sections 245 to 255, 305 and 381,
and

(b) in the case of a company, sections 243, 308(4) and 396(2)
and subsections (1), (2) and (6) of section 420.

(2) (a) Where, in the case of an individual who is a limited part-
ner in relation to a trade, an amount may apart from this
section be given or allowed under any of the specified
provisions—

(i) in respect of a loss sustained by the individual in the
trade, or of interest paid by him or her by reason of
his or her participation in the trade, in a relevant
year of assessment, or

(ii) as an allowance to be made to the individual for a
relevant year of assessment either in taxing the trade
or by means of discharge or repayment of tax to
which he or she is entitled by reason of his or her
participation in the trade,

such an amount may be given or allowed—
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trade of the limited partnership made before the
24th day of April, 1992, otherwise than against
income consisting of profits or gains arising from the
trade, or

(II) as respects such a contribution made on or after the
24th day of April, 1992, only against income con-
sisting of profits or gains arising from the trade,

and only to the extent that the amount given or allowed
or, as the case may be, the aggregate amount in relation
to that trade does not exceed the amount of his or her
contribution to the trade at the relevant time.

(b) Where, in the case of a partner company which is a limited
partner in relation to a trade, an amount may apart from
this section be given or allowed under any of the specified
provisions—

(i) in respect of a loss sustained by the partner company
in the trade, or of charges paid by the partner com-
pany or another company by reason of its partici-
pation in the trade, in a relevant accounting period,
or

(ii) as an allowance to be made to the partner company
for a relevant accounting period either in taxing the
trade or by means of discharge or repayment of tax
to which it is entitled by reason of its participation
in the trade,

such an amount may be given or allowed to the partner
company—

(I) as respects a contribution by a limited partner to the
trade of the limited partnership made before the
24th day of April, 1992, otherwise than against pro-
fits or gains arising from the trade, or to another
company, or

(II) as respects such a contribution made on or after the
24th day of April, 1992, only against profits or gains
arising from the trade,

and only to the extent that the amount given or allowed
or, as the case may be, the aggregate amount in relation
to that trade does not exceed the partner company’s con-
tribution to the trade at the relevant time.

(3) (a) A person’s contribution to a trade at any time shall be the
aggregate of—

(i) the amount which the person has contributed to the
trade as capital and has not subsequently, either
directly or indirectly, drawn out or received back
from the partnership or from a person connected
with the partnership (other than anything, in relation
to expenditure which the person has incurred on
behalf of the partnership trade or in providing facili-
ties for the partnership trade, which the person is or
may be entitled so to draw out or receive back at
any time when the person carries on the trade as a
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limited partner or which the person is or may be
entitled to require another person to reimburse the
person), and

(ii) the amount of any profits or gains of the trade to
which the person is entitled but which the person has
not received in money or money’s worth.

(b) A person shall for the purposes of paragraph (a) be
treated as having received back an amount contributed
by the person to the partnership if—

(i) the person received consideration of that amount or
value for the sale of the person’s interest, or any part
of the person’s interest, in the partnership,

(ii) the partnership or any person connected with the
partnership repays that amount of a loan or an
advance from the person, or

(iii) the person receives that amount or value for assigning
any debt due to the person from the partnership or
from any person connected with the partnership.

(4) (a) This subsection shall apply, in relation to an amount given
or allowed under any of the specified provisions, as
respects a contribution by a partner to the trade of the
partnership made on or after the 11th day of April, 1994.

(b) For the purposes of this section, where in connection with
the making of a contribution to a partnership trade by a
general partner in the partnership—

(i) there exists any agreement, arrangement, scheme or
understanding under which the partner is required
to cease to be a partner in the partnership at any
time before the partner is entitled to receive back
from the partnership the full amount of the partner’s
contribution to the trade, or

(ii) by virtue of any agreement, arrangement, scheme or
understanding—

(I) any asset owned by the partner is exempt from
execution on goods or from a process or mode
of enforcement of a debt of the partner or the
partnership, or

(II) any other limit or restriction is placed on the
creditor’s entitlement to recover any such debt
from the partner,

the partner shall be treated as a person who is not
entitled to take part in the management of the trade but
is entitled to have the person’s liabilities, or the person’s
liabilities beyond a certain limit, for debts or obligations
incurred for the purposes of the trade, discharged or
reimbursed by some other person.

(c) In determining whether an amount is given or allowed
under any of the specified provisions as respects a contri-
bution to a trade on or after the 11th day of April, 1994,
any amount which would not otherwise have been given
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to a trade on or after that date and on the basis that
paragraph (a) had not been enacted shall be treated as
given or allowed as respects such a contribution.

(5) (a) In determining whether an amount is given or allowed
under any of the specified provisions as respects a contri-
bution to a trade on or after the 24th day of April, 1992,
any amount which would not otherwise have been given
or allowed by virtue of this section but for a contribution
to a trade on or after that date and on the basis that
paragraphs (a)(II) and (b)(II) of subsection (2) had not
been enacted shall be treated as given or allowed as
respects such a contribution.

(b) Notwithstanding paragraph (a) and paragraphs (a)(II) and
(b)(II) of subsection (2), this section shall apply in so far
as the trade of a limited partnership consists of the man-
agement and letting of holiday cottages within the mean-
ing of section 268, where—

(i) a written contract for the construction of the holiday
cottages was signed and construction work had com-
menced before the 24th day of April, 1992, and

(ii) the construction work is completed before the 6th day
of April, 1993,

as if references to on or after the 24th day of April, 1992,
were references to on or after the 1st day of September,
1992.

1014.—(1) In this section, ‘‘grouping’’ means a European Econ-
omic Interest Grouping formed on the terms, in the manner and with
the effects laid down in—

(a) Council Regulation (EEC) No 2137/85 of 25 July 19851 on
the European Economic Interest Grouping (EEIG), and

(b) the European Communities (European Economic Interest
Groupings) Regulations, 1989 (S.I. No. 191 of 1989),

and references to members of a grouping shall be construed
accordingly.

(2) Notwithstanding anything in the Tax Acts or in the Capital
Gains Tax Acts, a grouping shall be neither—

(a) charged to income tax, corporation tax or capital gains tax,
as the case may be, in respect of profits or gains or
chargeable gains arising to it, nor

(b) entitled to relief for a loss sustained by it,

and any assessment required to be made on such profits or gains or
chargeable gains, and any relief for a loss, shall as appropriate be
made on and allowed to the members of a grouping in accordance
with this section.

(3) This Part (other than sections 1009, 1010(8) and 1013) and
sections 30 and 913(7) shall apply with any necessary modifications
to the activities of a grouping in the same manner as they apply to a
trade or profession carried on by 2 or more persons in partnership.
1O.J. L 119, 31.07.1985 p.1.
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(4) In particular but without prejudice to the generality of subsec-
tion (3), the provisions mentioned in that subsection shall in their
application for the purposes of this section apply as if—

(a) references to a partnership agreement were references to
the contract forming or providing for the formation of a
grouping,

(b) references to a partner were references to a member of a
grouping, and

(c) anything done or required to be done by the precedent act-
ing partner was done or required to be done by the
grouping.

PART 44

Married, Separated and Divorced Persons

CHAPTER 1

Income tax

1015.—(1) In this Chapter, ‘‘the inspector’’, in relation to a notice,
means any inspector who might reasonably be considered by the per-
son giving notice to be likely to be concerned with the subject matter
of the notice or who declares himself or herself ready to accept the
notice.

(2) A wife shall be treated for income tax purposes as living with
her husband unless either—

(a) they are separated under an order of a court of competent
jurisdiction or by deed of separation, or

(b) they are in fact separated in such circumstances that the
separation is likely to be permanent.

(3) (a) In this Chapter, references to the income of a wife include
references to any sum which apart from this Chapter
would be included in computing her total income, and
this Chapter shall apply in relation to any such sum not-
withstanding that some enactment (including, except in
so far as the contrary is expressly provided, an enactment
passed after the passing of this Act) requires that that
sum should not be treated as income of any person other
than her.

(b) In the Income Tax Acts, a reference to a person who has
duly elected to be assessed to tax in accordance with a
particular section includes a reference to a person who is
deemed to have elected to be assessed to tax in accord-
ance with that section, and any reference to a person who
is assessed to tax in accordance with section 1017 for a
year of assessment includes a reference to a case where
the person and his or her spouse are assessed to tax for
that year in accordance with section 1023.

(4) Any notice required to be served under any section in this
Chapter may be served by post.
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treated as living with her husband, income tax shall be assessed,
charged and recovered, except as is otherwise provided by the
Income Tax Acts, on the income of the husband and on the income
of the wife as if they were not married.

(2) Where an election under section 1018 has effect in relation to
a husband and wife for a year of assessment, this section shall not
apply in relation to that husband and wife for that year of
assessment.

1017.—(1) Where in the case of a husband and wife an election
under section 1018 to be assessed to tax in accordance with this
section has effect for a year of assessment—

(a) the husband shall be assessed and charged to income tax,
not only in respect of his total income (if any) for that
year, but also in respect of his wife’s total income (if any)
for any part of that year of assessment during which she
is living with him, and for this purpose and for the pur-
poses of the Income Tax Acts that last-mentioned income
shall be deemed to be his income,

(b) the question whether there is any income of the wife charge-
able to tax for any year of assessment and, if so, what is
to be taken to be the amount of that income for tax pur-
poses shall not be affected by this section, and

(c) any tax to be assessed in respect of any income which under
this section is deemed to be income of a woman’s hus-
band shall, instead of being assessed on her, or on her
trustees, guardian or committee, or on her executors or
administrators, be assessable on him or, in the appropri-
ate cases, on his executors or administrators.

(2) Any relief from income tax authorised by any provision of the
Income Tax Acts to be granted to a husband by reference to the
income or profits or gains or losses of his wife or by reference to any
payment made by her shall be granted to a husband for a year of
assessment only if he is assessed to tax for that year in accordance
with this section.

1018.—(1) A husband and his wife, where the wife is living with
the husband, may at any time during a year of assessment, by notice
in writing given to the inspector, jointly elect to be assessed to
income tax for that year of assessment in accordance with section
1017 and, where such election is made, the income of the husband
and the income of the wife shall be assessed to tax for that year in
accordance with that section.

(2) Where an election is made under subsection (1) in respect of
a year of assessment, the election shall have effect for that year and
for each subsequent year of assessment.

(3) Notwithstanding subsections (1) and (2), either the husband or
the wife may, in relation to a year of assessment, by notice in writing
given to the inspector before the end of the year, withdraw the elec-
tion in respect of that year and, on the giving of that notice, the
election shall not have effect for that year or for any subsequent year
of assessment.
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(4) (a) A husband and his wife, where the wife is living with the
husband and where an election under subsection (1) has
not been made by them for a year of assessment (or for
any prior year of assessment) shall be deemed to have
duly elected to be assessed to tax in accordance with
section 1017 for that year unless before the end of that
year either of them gives notice in writing to the inspector
that he or she wishes to be assessed to tax for that year
as a single person in accordance with section 1016.

(b) Where a husband or his wife has duly given notice under
paragraph (a), that paragraph shall not apply in relation
to that husband and wife for the year of assessment for
which the notice was given or for any subsequent year of
assessment until the year of assessment in which the
notice is withdrawn, by the person who gave it, by further
notice in writing to the inspector.

1019.—(1) In this section—

‘‘the basis year’’, in relation to a husband and wife, means the year
of marriage or, if earlier, the latest year of assessment preceding that
year of marriage for which details of the total incomes of both the
husband and the wife are available to the inspector at the time they
first elect, or are first deemed to have duly elected, to be assessed to
tax in accordance with section 1017;

‘‘year of marriage’’, in relation to a husband and wife, means the
year of assessment in which their marriage took place.

(2) Subsection (3) shall apply for a year of assessment where, in
the case of a husband and wife who are living together—

(a) (i) an election (including an election deemed to have been
duly made) by the husband and wife to be assessed
to income tax in accordance with section 1017 has
effect in relation to the year of assessment, and

(ii) the husband and the wife by notice in writing jointly
given to the inspector before the 6th day of July in
the year of assessment elect that the wife should be
assessed to income tax in accordance with section
1017,

or

(b) (i) the year of marriage is the year 1993-94 or a subsequent
year of assessment,

(ii) not having made an election under section 1018(1) to
be assessed to income tax in accordance with section
1017, the husband and wife have been deemed for
that year of assessment, in accordance with section
1018(4), to have duly made such an election, but
have not made an election in accordance with para-
graph (a)(ii) for that year, and

(iii) the inspector, to the best of his or her knowledge and
belief, considers that the total income of the wife for
the basis year exceeded the total income of her hus-
band for that basis year.
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wife shall be assessed to income tax in accordance with section 1017
for that year, and accordingly references in section 1017 or in any
other provision of the Income Tax Acts, however expressed—

(a) to a husband being assessed, assessed and charged or
chargeable to income tax for a year of assessment in
respect of his own total income (if any) and his wife’s
total income (if any), and

(b) to income of a wife being deemed for income tax purposes
to be that of her husband,

shall, subject to this section and the modifications set out in subsec-
tion (6) and any other necessary modifications, be construed respect-
ively for that year of assessment as references—

(i) to a wife being assessed, assessed and charged or chargeable
to income tax in respect of her own total income (if any)
and her husband’s total income (if any), and

(ii) to the income of a husband being deemed for income tax
purposes to be that of his wife.

(4) (a) Where in accordance with subsection (3) a wife is by virtue
of subsection (2)(b) to be assessed and charged to income
tax in respect of her total income (if any) and her hus-
band’s total income (if any) for a year of assessment—

(i) in the absence of a notice given in accordance with
subsection (1) or (4)(a) of section 1018 or an appli-
cation made under section 1023, the wife shall be so
assessed and charged for each subsequent year of
assessment, and

(ii) any such charge shall apply and continue to apply not-
withstanding that her husband’s total income for the
basis year may have exceeded her total income for
that year.

(b) Where a notice under section 1018(4)(a) or an application
under section 1023 is withdrawn and, but for the giving
of such a notice or the making of such an application in
the first instance, a wife would have been assessed to
income tax in respect of her own total income (if any)
and the total income (if any) of her husband for the year
of assessment in which the notice was given or the appli-
cation was made, as may be appropriate, then, in the
absence of an election made in accordance with section
1018(1) (not being such an election deemed to have been
duly made in accordance with section 1018(4)), the wife
shall be so assessed to income tax for the year of assess-
ment in which that notice or application is withdrawn and
for each subsequent year of assessment.

(5) Where an election is made in accordance with subsection
(2)(a)(ii) for a year of assessment, the election shall have effect for
that year and each subsequent year of assessment unless it is with-
drawn by further notice in writing given jointly by the husband and
the wife to the inspector before the 6th day of July in a year of
assessment and the election shall not then have effect for the year
for which the further notice is given or for any subsequent year of
assessment.
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(6) For the purposes of the other provisions of this section and as
the circumstances may require—

(a) a reference in the Income Tax Acts, however expressed, to
an individual or a claimant, being a man, a married man
or a husband shall be construed respectively as a refer-
ence to a woman, a married woman or a wife, and a refer-
ence in those Acts, however expressed, to a woman, a
married woman or a wife shall be construed respectively
as a reference to a man, a married man or a husband, and

(b) any provision of the Income Tax Acts shall, in so far as it
may relate to the treatment of any husband and wife for
the purposes of those Acts, be construed so as to give
effect to this section.

1020.—(1) In this section—

‘‘income tax month’’ means a month beginning on the 6th day of any
of the months of April to March in any year of assessment;

‘‘year of marriage’’, in relation to a husband and wife, means the
year of assessment in which their marriage took place.

(2) Section 1018 shall not apply in relation to a husband and his
wife for the year of marriage.

(3) Where, on making a claim in that behalf, a husband and his
wife prove that the amount equal to the aggregate of the income tax
paid and payable by the husband on his total income for the year of
marriage and the income tax paid and payable by his wife on her
total income for the year of marriage is in excess of the income tax
which would have been payable by the husband on his total income
and the total income of his wife for the year of marriage if—

(a) he had been charged to income tax for the year of marriage
in accordance with section 1017, and

(b) he and his wife had been married to each other throughout
the year of marriage,

they shall be entitled, subject to subsection (4), to repayment of
income tax of an amount determined by the formula—

A × B
12

where—

A is the amount of the aforementioned excess, and

B is the number of income tax months in the period between the
date on which the marriage took place and the end of the year of
marriage, part of an income tax month being treated for this pur-
pose as an income tax month in a case where the period consists
of part of an income tax month or of one or more income tax
months and part of an income tax month.

(4) Any repayment of income tax under subsection (3) shall be
allocated to the husband and to the wife concerned in proportion to
the amounts of income tax paid and payable by them, having regard
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marriage.

(5) Any claim for a repayment of income tax under subsection (3)
shall be made in writing to the inspector after the end of the year
of marriage and shall be made by the husband and wife concerned
jointly.

(6) (a) Subsections (1) and (2) of section 459 and section 460 shall
apply to a repayment of income tax under this section as
they apply to any allowance, deduction, relief or
reduction under the provisions specified in the Table to
section 458.

(b) Subsections (3) and (4) of section 459 and paragraph 8 of
Schedule 28 shall, with any necessary modifications, apply
in relation to a repayment of tax under this section.

1021.—(1) This section shall apply for a year of assessment in the
case of a husband and wife one of whom is assessed to income tax
for the year of assessment in accordance with section 1017 and to
whom section 1023 does not apply for that year.

(2) Where for a year of assessment this section applies in the case
of a husband and wife, any repayment of income tax to be made in
respect of the aggregate of the net tax deducted or paid under any
provision of the Tax Acts (including a tax credit in respect of a distri-
bution from a company resident in the State) in respect of the total
income (if any) of the husband and of the total income (if any) of
the wife shall be allocated to the husband and the wife concerned in
proportion to the net amounts of tax so deducted or paid in respect
of their respective total incomes; but this subsection shall not apply
where a repayment, which but for this subsection would not be made
to a spouse, is less than £20.

(3) Notwithstanding subsection (2), where the inspector, having
regard to all the circumstances of a case, is satisfied that a repayment
or a greater part of a repayment of income tax arises by reason of
some allowance or relief which, if sections 1023 and 1024 had applied
for the year of assessment, would have been allowed to one spouse
only, the inspector may make the repayment to the husband and the
wife in such proportions as the inspector considers just and
reasonable.

1022.—(1) Where—

(a) an assessment to income tax (in this section referred to as
‘‘the original assessment’’) has been made for any year
of assessment on a man, or on a man’s trustee, guardian
or committee, or on a man’s executors or administrators,

(b) the Revenue Commissioners are of the opinion that, if an
application for separate assessment under section 1023
had been in force with respect to that year of assessment,
an assessment in respect of or of part of the same income
would have been made on, or on the trustee, guardian or
committee of, or on the executors or administrators of, a
woman who is the man’s wife or was his wife in that year
of assessment, and
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(c) the whole or part of the amount payable under the original
assessment has remained unpaid at the expiration of 28
days from the time when it became due,

the Revenue Commissioners may give to that woman, or, if she is
dead, to her executors or administrators, or, if an assessment referred
to in paragraph (b) could in the circumstances referred to in that
paragraph have been made on her trustee, guardian or committee,
to her or to her trustee, guardian or committee, a notice stating—

(i) particulars of the original assessment and of the amount
remaining unpaid under that assessment, and

(ii) to the best of their judgment, particulars of the assessment
which would have been so made,

and requiring the person to whom the notice is given to pay the
amount which would have been payable under the last-mentioned
assessment if it conformed with those particulars, or the amount
remaining unpaid under the original assessment, whichever is the
less.

(2) The same consequences as respects—

(a) the imposition of a liability to pay, and the recovery of, the
tax with or without interest,

(b) priority for the tax in bankruptcy or in the administration
of the estate of a deceased person,

(c) appeals to the Appeal Commissioners, the rehearing of such
appeals and the stating of cases for the opinion of the
High Court, and

(d) the ultimate incidence of the liability imposed,

shall follow on the giving of a notice under subsection (1) to a
woman, or to her trustee, guardian or committee, or to her executors
or administrators, as would have followed on the making on her,
or on her trustee, guardian or committee, or on her executors or
administrators, as the case may be, of an assessment referred to in
subsection (1)(b), being an assessment which—

(i) was made on the day of the giving of the notice,

(ii) charged the same amount of tax as is required to be paid by
the notice,

(iii) fell to be made and was made by the authority who made
the original assessment, and

(iv) was made by that authority to the best of that authority’s
judgment,

and the provisions of the Income Tax Acts relating to the matters
specified in paragraphs (a) to (d) shall, with the necessary modifi-
cations, apply accordingly.

(3) Where a notice is given under subsection (1), tax up to the
amount required to be paid by the notice shall cease to be recover-
able under the original assessment and, where the tax charged by the
original assessment carried interest under section 1080, such adjust-
ment shall be made of the amount payable under that section in
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any amounts previously paid under that section in relation to that
assessment as are necessary to secure that the total sum, if any, paid
or payable under that section in relation to that assessment is the
same as it would have been if the amount which ceases to be recover-
able had never been charged.

(4) Where the amount payable under a notice under subsection
(1) is reduced as the result of an appeal or of a case stated for the
opinion of the High Court—

(a) the Revenue Commissioners shall, if having regard to that
result they are satisfied that the original assessment was
excessive, cause such relief to be given by means of
repayment or otherwise as appears to them to be just; but

(b) subject to any relief so given, a sum equal to the reduction in
the amount payable under the notice shall again become
recoverable under the original assessment.

(5) The Revenue Commissioners and the inspector or other pro-
per officer shall have the like powers of obtaining information with
a view to the giving of, and otherwise in connection with, a notice
under subsection (1) as they would have had with a view to the mak-
ing of, and otherwise in connection with, an assessment referred to
in subsection (1)(b) if the necessary conditions had been fulfilled for
the making of such an assessment.

(6) Where a woman dies who at any time before her death was a
wife living with her husband, he or, if he is dead, his executors or
administrators may, not later than 2 months from the date of the
grant of probate or letters of administration in respect of her estate
or, with the consent of her executors or administrators, at any later
date, give to her executors or administrators and to the inspector a
notice in writing declaring that, to the extent permitted by this
section, he disclaims or they disclaim responsibility for unpaid
income tax in respect of all income of hers for any year of assessment
or part of a year of assessment, being a year of assessment or part
of a year of assessment for which any income of hers was deemed to
be his income and in respect of which he was assessed to tax under
section 1017.

(7) A notice given to the inspector pursuant to subsection (6) shall
be deemed not to be a valid notice unless it specifies the names and
addresses of the woman’s executors or administrators.

(8) Where a notice under subsection (6) has been given to a wom-
an’s executors or administrators and to the inspector—

(a) it shall be the duty of the Revenue Commissioners and the
Appeal Commissioners to exercise such powers as they
may then or thereafter be entitled to exercise under sub-
sections (1) to (5) in connection with any assessment
made on or before the date when the giving of that notice
is completed, being an assessment in respect of any of the
income to which that notice relates, and

(b) the assessments (if any) to tax which may be made after that
date shall, in all respects and in particular as respects the
persons assessable and the tax payable, be the assess-
ments which would have been made if—
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(i) an application for separate assessment under section
1023 had been in force in respect of the year of
assessment in question, and

(ii) all assessments previously made had been made
accordingly.

1023.—(1) In this section and in section 1024, ‘‘personal reliefs’’
means relief under any of the provisions specified in the Table to
section 458, apart from relief under sections 462 and 463.

(2) Where an election by a husband and wife to be assessed to
income tax in accordance with section 1017 has effect in relation to
a year of assessment and, in relation to that year of assessment, an
application is made for the purpose under this section in such manner
and form as may be prescribed by the Revenue Commissioners,
either by the husband or by the wife, income tax for that year shall
be assessed, charged and recovered on the income of the husband
and on the income of the wife as if they were not married and the
provisions of the Income Tax Acts with respect to the assessment,
charge and recovery of tax shall, except where otherwise provided
by those Acts, apply as if they were not married except that—

(a) the total deductions from total income allowed to the hus-
band and wife by means of personal reliefs shall be the
same as if the application had not had effect with respect
to that year,

(b) the total tax payable by the husband and wife for that year
shall be the same as the total tax which would have been
payable by them if the application had not had effect with
respect to that year, and

(c) section 1024 shall apply.

(3) An application under this section in respect of a year of assess-
ment may be made—

(a) in the case of persons marrying during the course of that
year, before the 6th day of July in the following year, and

(b) in any other case, within 6 months before the 6th day of
July in that year.

(4) Where an application is made under subsection (2), that sub-
section shall apply not only for the year of assessment for which the
application was made, but also for each subsequent year of assess-
ment; but, in relation to a subsequent year of assessment, the person
who made the application may, by notice in writing given to the
inspector before the 6th day of July in that year, withdraw that elec-
tion and, on the giving of that notice, subsection (2) shall not apply
for the year of assessment in relation to which the notice was given
or any subsequent year of assessment.

(5) A return of the total incomes of the husband and of the wife
may be made for the purposes of this section either by the husband
or by the wife but, if the Revenue Commissioners are not satisfied
with any such return, they may require a return to be made by the
wife or by the husband, as the case may be.

(6) The Revenue Commissioners may by notice require returns
for the purposes of this section to be made at any time.
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cation under section 1023 a husband and wife are assessed to tax for
a year of assessment in accordance with that section.

(2) (a) Subject to subsection (3), the benefit flowing from the per-
sonal reliefs for a year of assessment may be given either
by means of reduction of the amount of the tax to be paid
or by repayment of any excess of tax which has been paid,
or by both of those means, as the case requires, and shall
be allocated to the husband and the wife, in so far as it
flows from—

(i) relief under sections 244, 328, 337, 349, 364 and 371,
in the proportions in which they incurred the expen-
diture giving rise to the relief;

(ii) relief under sections 461, 464, 465 (other than subsec-
tion (3)) and 468, in the proportions of one-half and
one-half;

(iii) relief in respect of a child under section 465(3) and
relief in respect of a dependent relative under section
466, to the husband or to the wife according as he or
she maintains the child or dependent relative;

(iv) relief under section 467, in the proportions in which
they bear the cost of employing the person in respect
of whom the relief is given;

(v) relief under section 469, in the proportions in which
they bore the expenditure giving rise to the relief;

(vi) relief under sections 470 and 473, to the husband or
to the wife according as he or she made the payment
giving rise to the relief;

(vii) relief under section 471, in the proportions in which
they incurred the expenditure giving rise to the
relief;

(viii) relief under section 472, to the husband or to the wife
according as the emoluments from which the
deduction under that section is made are emolu-
ments of the husband or of the wife;

(ix) relief under sections 474, 475, 476, 477, 478 and 479,
in the proportions in which they incurred the expen-
diture giving rise to the relief;

(x) relief under section 481, in the proportions in which
they made the relevant investment giving rise to the
relief;

(xi) relief under Part 16, in the proportions in which they
subscribed for the eligible shares giving rise to the
relief;

(xii) relief under paragraphs 12 and 20 of Schedule 32, in
the proportions in which they incurred the expendi-
ture giving rise to the relief.
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(b) Any reduction of income tax to be made under section
187(4)(b) or 188(5) for a year of assessment shall be allo-
cated to the husband and to the wife in proportion to the
amounts of income tax which but for section 187(4)(b) or
188(5) would have been payable by the husband and by
the wife for that year.

(c) Subject to subsection (4), section 15 shall apply for the year
of assessment in relation to each of the spouses con-
cerned as if the part of the taxable income specified in
Part 2 of the Table to that section which is to be charged
to tax at the standard rate were one-half of the part so
specified.

(3) Where the amount of relief allocated to the husband under
subsection (2)(a) exceeds the income tax chargeable on his income
for the year of assessment, the balance shall be applied to reduce the
income tax chargeable on the income of the wife for that year, and
where the amount of relief allocated to the wife under that paragraph
exceeds the income tax chargeable on her income for the year of
assessment, the balance shall be applied to reduce the income tax
chargeable on the income of the husband for that year.

(4) Where the part of the taxable income of a spouse chargeable
to tax in accordance with subsection (2)(c) at the standard rate is less
than that of the other spouse and is less than the part of taxable
income specified in column (1) of Part 2 of the Table to section 15
(in this subsection referred to as ‘‘the appropriate part’’) in respect
of which the first-mentioned spouse is so chargeable to tax at that
rate, the part of taxable income of the other spouse which by virtue
of that subsection is to be charged to tax at that rate shall be
increased by the amount by which the taxable income of the first-
mentioned spouse chargeable to tax at that rate is less than the
appropriate part.

1025.—(1) In this section—

‘‘maintenance arrangement’’ means an order of a court, rule of court,
deed of separation, trust, covenant, agreement, arrangement or any
other act giving rise to a legally enforceable obligation and made or
done in consideration or in consequence of—

(a) the dissolution or annulment of a marriage, or

(b) such separation of the parties to a marriage as is referred to
in section 1015(2),

and a maintenance arrangement relates to the marriage in consider-
ation or in consequence of the dissolution or annulment of which, or
of the separation of the parties to which, the maintenance arrange-
ment was made or arises;

‘‘payment’’ means a payment or part of a payment, as the case may
be;

a reference to a child of a person includes a child in respect of whom
the person was at any time before the making of the maintenance
arrangement concerned entitled to a deduction under section 465.

(2) (a) This section shall apply to payments made directly or
indirectly by a party to a marriage under or pursuant to
a maintenance arrangement relating to the marriage for
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other party to the marriage, being payments—

(i) which are made at a time when the wife is not living
with the husband,

(ii) the making of which is legally enforceable, and

(iii) which are annual or periodical;

but this section shall not apply to such payments made
under a maintenance arrangement made before the 8th
day of June, 1983, unless and until such time as one of
the following events occurs, or the earlier of such events
occurs where both occur—

(I) the maintenance arrangement is replaced by another
maintenance arrangement or is varied, and

(II) both parties to the marriage to which the maintenance
arrangement relates, by notice in writing to the
inspector, jointly elect that this section shall apply,

and where such an event occurs in either of those circum-
stances, this section shall apply to all such payments made
after the date on which the event occurs.

(b) For the purposes of this section and of section 1026 but
subject to paragraph (c), a payment, whether conditional
or not, which is made directly or indirectly by a party to
a marriage under or pursuant to a maintenance arrange-
ment relating to the marriage (other than a payment of
which the amount, or the method of calculating the
amount, is specified in the maintenance arrangement and
from which, or from the consideration for which, neither
a child of the party to the marriage making the payment
nor the other party to the marriage derives any benefit)
shall be deemed to be made for the benefit of the other
party to the marriage.

(c) Where the payment, in accordance with the maintenance
arrangement, is made or directed to be made for the use
and benefit of a child of the party to the marriage making
the payment, or for the maintenance, support, education
or other benefit of such a child, or in trust for such a
child, and the amount or the method of calculating the
amount of such payment so made or directed to be made
is specified in the maintenance arrangement, that pay-
ment shall be deemed to be made for the benefit of such
child, and not for the benefit of any other person.

(3) Notwithstanding anything in the Income Tax Acts but subject
to section 1026, as respects any payment to which this section applies
made directly or indirectly by one party to the marriage to which the
maintenance arrangement concerned relates for the benefit of the
other party to the marriage—

(a) the person making the payment shall not be entitled on
making the payment to deduct and retain out of the pay-
ment any sum representing any amount of income tax on
the payment,
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(b) the payment shall be deemed for the purposes of the
Income Tax Acts to be profits or gains arising to the
other party to the marriage, and income tax shall be
charged on that other party under Case IV of Schedule
D in respect of those profits or gains, and

(c) the party to the marriage by whom the payment is made,
having made a claim in that behalf in the manner pre-
scribed by the Income Tax Acts, shall be entitled for the
purposes of the Income Tax Acts to deduct the payment
in computing his or her total income for the year of
assessment in which the payment is made.

(4) Notwithstanding anything in the Income Tax Acts, as respects
any payment to which this section applies made directly or indirectly
by a party to the marriage to which the maintenance arrangement
concerned relates for the benefit of his or her child—

(a) the person making the payment shall not be entitled on
making the payment to deduct and retain out of the pay-
ment any sum representing any amount of income tax on
the payment,

(b) the payment shall be deemed for the purposes of the
Income Tax Acts not to be income of the child,

(c) the total income for any year of assessment of the party to
the marriage who makes the payment shall be computed
for the purposes of the Income Tax Acts as if the pay-
ment had not been made, and

(d) for the purposes of section 465(7), the payment shall be
deemed to be an amount expended on the maintenance
of the child by the party to the marriage who makes the
payment and, notwithstanding that the payment is made
to the other party to the marriage to be applied for or
towards the maintenance of the child and is so applied, it
shall be deemed for the purposes of that section not to
be an amount expended by that other party on the main-
tenance of the child.

(5) (a) Subsections (1) and (2) of section 459 and section 460 shall
apply to a deduction under subsection (3)(c) as they apply
to any allowance, deduction, relief or reduction under the
provisions specified in the Table to section 458.

(b) Subsections (3) and (4) of section 459 and paragraph 8 of
Schedule 28 shall, with any necessary modifications, apply
in relation to a deduction under subsection (3)(c).

1026.—(1) Where a payment to which section 1025 applies is made
in a year of assessment by a party to a marriage (being a marriage
which has not been dissolved or annulled) and both parties to the
marriage are resident in the State for that year, section 1018 shall
apply in relation to the parties to the marriage for that year of assess-
ment as if—

(a) in subsection (1) of that section ‘‘, where the wife is living
with the husband,’’ were deleted, and

(b) subsection (4) of that section were deleted.
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elect as provided for in section 1018(1), then, as respects any year of
assessment for which the election has effect—

(a) subject to subsection (1) and paragraphs (b) and (c), the
Income Tax Acts shall apply in the case of the parties to
the marriage as they apply in the case of a husband and
wife who have elected under section 1018(1) and whose
election has effect for that year of assessment,

(b) the total income or incomes of the parties to the marriage
shall be computed for the purposes of the Income Tax
Acts as if any payments to which section 1025 applies
made in that year of assessment by one party to the mar-
riage for the benefit of the other party to the marriage
had not been made, and

(c) income tax shall be assessed, charged and recovered on the
total income or incomes of the parties to the marriage as
if an application under section 1023 had been made by
one of the parties and that application had effect for that
year of assessment.

(3) Notwithstanding subsection (1), where a payment to which
section 1025 applies is made in a year of assessment by a spouse who
is a party to a marriage, that has been dissolved, for the benefit of
the other spouse, and—

(a) the dissolution was under either—

(i) section 5 of the Family Law (Divorce) Act, 1996, or

(ii) the law of a country or jurisdiction other than the
State, being a divorce that is entitled to be recog-
nised as valid in the State,

(b) both spouses are resident in the State for tax purposes for
that year of assessment, and

(c) neither spouse has entered into another marriage,

then, subsections (1) and (2) shall, with any necessary modifications,
apply in relation to the spouses for that year of assessment as if their
marriage had not been dissolved.

1027.—Payment of money pursuant to—

(a) an order under Part II of the Judicial Separation and Family
Law Reform Act, 1989,

(b) an order under the Family Law Act, 1995 (other than
section 12 of that Act), and

(c) an order under the Family Law (Divorce) Act, 1996 (other
than section 17 of that Act),

shall be made without deduction of income tax.
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CHAPTER 2

Capital gains tax

1028.—(1) Subject to this section, the amount of capital gains tax
on chargeable gains accruing to a married woman in a year of assess-
ment or part of a year of assessment during which she is a married
woman living with her husband shall be assessed and charged on the
husband and not otherwise; but this subsection shall not affect the
amount of capital gains tax chargeable on the husband apart from
this subsection or result in the additional amount of capital gains tax
charged on the husband by virtue of this subsection being different
from the amount which would otherwise have remained chargeable
on the married woman.

(2) (a) Subject to paragraph (b), subsection (1) shall not apply in
relation to a husband and wife in any year of assessment
where, before the 6th day of July in the year following
that year of assessment, an application is made by either
the husband or wife that subsection (1) shall not apply,
and such an application duly made shall have effect not
only as respects the year of assessment for which it is
made but also for any subsequent year of assessment.

(b) Where the applicant gives, for any subsequent year of
assessment, a notice withdrawing an application under
paragraph (a), that application shall not have effect with
respect to the year for which the notice is given or any
subsequent year; but such notice of withdrawal shall not
be valid unless it is given before the 6th day of July in
the year following the year of assessment for which the
notice is given.

(3) In the case of a woman who during a year of assessment or
part of a year of assessment is a married woman living with her hus-
band, any allowable loss which under section 31 would be deductible
from the chargeable gains accruing in that year of assessment to the
one spouse but for an insufficiency of chargeable gains shall for the
purposes of that section be deductible from chargeable gains accru-
ing in that year of assessment to the other spouse; but this subsection
shall not apply in relation to losses accruing in a year of assessment
to either spouse where an application that this subsection shall not
apply is made by the husband or the wife before the 6th day of July
in the year following that year of assessment.

(4) Where apart from subsection (1) the amount on which an indi-
vidual is chargeable to capital gains tax under section 31 for a year
of assessment (in this subsection referred to as ‘‘the first-mentioned
amount’’) is less than £1,000 and the spouse of the individual (being,
at any time during that year of assessment, a married woman living
with her husband, or that husband) is apart from subsection (1)
chargeable to capital gains tax on any amount for that year, section
601(1) shall apply in relation to the spouse as if the sum of £1,000
mentioned in that section were increased by an amount equal to the
difference between the first-mentioned amount and £1,000.

(5) Where in any year of assessment in which or in part of which
the married woman is a married woman living with her husband, the
husband disposes of an asset to the wife, or the wife disposes of an
asset to the husband, both shall be treated as if the asset was acquired
from the spouse making the disposal for a consideration of such
amount as would secure that on the disposal neither a gain nor a loss
would accrue to the spouse making the disposal; but this subsection
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stock of a trade carried on by the spouse making the disposal, or if
the asset is acquired as trading stock for the purposes of a trade
carried on by the spouse acquiring the asset.

(6) Subsection (5) shall apply notwithstanding section 596 or any
other provision of the Capital Gains Tax Acts fixing the amount of
the consideration deemed to be given on a disposal or acquisition.

(7) Where subsection (5) is applied in relation to a disposal of an
asset by a husband to his wife, or by his wife to him, then, in relation
to a subsequent disposal of the asset (not within that subsection), the
spouse making the disposal shall be treated for the purposes of the
Capital Gains Tax Acts as if the other spouse’s acquisition or provision
of the asset had been his or her acquisition or provision of the asset.

(8) An application or notice of withdrawal under this section shall
be in such form and made in such manner as may be prescribed.

1029.—Section 1022 shall apply with any necessary modifications
in relation to capital gains tax as it applies in relation to income tax.

1030.—(1) In this section, ‘‘spouse’’ shall be construed in accord-
ance with section 2(2)(c) of the Family Law Act, 1995.

(2) Notwithstanding any other provision of the Capital Gains Tax
Acts, where by virtue or in consequence of—

(a) an order made under Part II of the Family Law Act, 1995,
on or following the granting of a decree of judicial separ-
ation within the meaning of that Act,

(b) an order made under Part II of the Judicial Separation and
Family Law Reform Act, 1989, on or following the grant-
ing of a decree of judicial separation where such order is
treated, by virtue of section 3 of the Family Law Act,
1995, as if made under the corresponding provision of the
Family Law Act, 1995,

(c) a deed of separation, or

(d) a relief order (within the meaning of the Family Law Act,
1995) made following the dissolution of a marriage,

either of the spouses concerned disposes of an asset to the other
spouse, then, subject to subsection (3), both spouses shall be treated
for the purposes of the Capital Gains Tax Acts as if the asset was
acquired from the spouse making the disposal for a consideration of
such amount as would secure that on the disposal neither a gain nor
a loss would accrue to the spouse making the disposal.

(3) Subsection (2) shall not apply if until the disposal the asset
formed part of the trading stock of a trade carried on by the spouse
making the disposal or if the asset is acquired as trading stock for
the purposes of a trade carried on by the spouse acquiring the asset.

(4) Where subsection (2) applies in relation to a disposal of an
asset by a spouse to the other spouse, then, in relation to a sub-
sequent disposal of the asset (not being a disposal to which subsec-
tion (2) applies), the spouse making the disposal shall be treated for
the purposes of the Capital Gains Tax Acts as if the other spouse’s
acquisition or provision of the asset had been his or her acquisition
or provision of the asset.
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1031.—(1) In this section, ‘‘spouse’’ shall be construed in accord-
ance with section 2(2)(c) of the Family Law (Divorce) Act, 1996.

(2) Notwithstanding any other provision of the Capital Gains Tax
Acts, where by virtue or in consequence of an order made under
Part III of the Family Law (Divorce) Act, 1996, on or following the
granting of a decree of divorce, either of the spouses concerned dis-
poses of an asset to the other spouse, then, subject to subsection (3),
both spouses shall be treated for the purpose of the Capital Gains
Tax Acts as if the asset was acquired from the spouse making the
disposal for a consideration of such amount as would secure that on
the disposal neither a gain nor a loss would accrue to the spouse
making the disposal.

(3) Subsection (2) shall not apply if until the disposal the asset
formed part of the trading stock of a trade carried on by the spouse
making the disposal or if the asset is acquired as trading stock for
the purposes of a trade carried on by the spouse acquiring the asset.

(4) Where subsection (2) applies in relation to a disposal of an
asset by a spouse to the other spouse, then, in relation to a sub-
sequent disposal of the asset (not being a disposal to which subsec-
tion (2) applies), the spouse making the disposal shall be treated for
the purposes of the Capital Gains Tax Acts as if the other spouse’s
acquisition or provision of the asset had been his or her acquisition
or provision of the asset.

PART 45

Charging and Assessing of Non-Residents

CHAPTER 1

Income tax and corporation tax

1032.—(1) Except where otherwise provided by this section, an
individual not resident in the State shall not be entitled to any of
the allowances, deductions, reliefs or reductions under the provisions
specified in the Table to section 458.

(2) Where an individual not resident in the State proves to the
satisfaction of the Revenue Commissioners that he or she—

(a) is a citizen of Ireland,

(b) is resident outside the State for the sake or on account of
his or her health or the health of a member of his or her
family resident with him or her or because of some physi-
cal infirmity or disease in himself or herself or any such
member of his or her family, and that previous to such
residence outside the State he or she was resident in the
State,

(c) is a citizen, subject or national of another Member State of
the European Communities or of a country of which the
citizens, subjects or nationals are for the time being
exempted by an order under section 10 of the Aliens Act,
1935, from any provision of, or of an aliens order under,
that Act, or

(d) is a person to whom one of the paragraphs (a) to (e) of the
proviso to section 24 of the Finance Act, 1920, applied in
respect of the year ending on the 5th day of April, 1935,
or any previous year of assessment,



[1997.] Taxes Consolidation Act, 1997. [No. 39.]
Pt.45 S.1032then, subsection (1) shall not apply to that individual, but the amount

of any allowance, deduction or other benefit mentioned in that sub-
section shall, in the case of that individual, be reduced to an amount
which bears the same proportion to the total amount of that allow-
ance, deduction or other benefit as the portion of his or her income
subject to Irish income tax bears to his or her total income from all
sources (including income not subject to Irish income tax).

(3) Notwithstanding subsection (2), where an individual not resi-
dent in the State proves to the satisfaction of the Revenue Com-
missioners that the individual is a resident of another Member State
of the European Communities and that the proportion which the
portion of the individual’s income subject to Irish income tax bears
to the individual’s total income from all sources (including income
not subject to Irish income tax) is 75 per cent or greater, subsection
(1) or, as the case may be, subsection (2) shall not apply to that
individual and he or she shall be entitled to the allowance, deduction
or other benefit mentioned in subsection (1).

1033.—An individual who, having made a claim in that behalf, is
by virtue of subsection (2) or (3) of section 1032 entitled to relief in
respect of any year of assessment under any of the provisions speci-
fied in the Table to section 458 shall be entitled to a tax credit in
respect of any distribution received by him or her in that year to the
same extent as if he or she were resident in the State, and section
153(1) shall not apply in relation to such an individual.

1034.—A person not resident in the State, whether a citizen of
Ireland or not, shall be assessable and chargeable to income tax in
the name of any trustee, guardian, or committee of such person, or
of any factor, agent, receiver, branch or manager, whether such
factor, agent, receiver, branch or manager has the receipt of the pro-
fits or gains or not, in the like manner and to the like amount as such
non-resident person would be assessed and charged if such person
were resident in the State and in the actual receipt of such profits or
gains; but, in the case of a partnership, the precedent partner (within
the meaning of section 1007) or, if there is no precedent partner, the
factor, agent, receiver, branch or manager shall be deemed to be the
agent of a non-resident partner.

1035.—A non-resident person shall be assessable and chargeable
to income tax in respect of any profits or gains arising, whether
directly or indirectly, through or from any factorship, agency, receiv-
ership, branch or management, and shall be so assessable and charge-
able in the name of the factor, agent, receiver, branch or manager.

1036.—Where a non-resident person, not being a citizen of Ireland
or an Irish firm or company, or a branch of a non-resident person,
carries on business with a resident person, and it appears to the
inspector that, owing to the close connection between the resident
person and the non-resident person and to the substantial control
exercised by the non-resident person over the resident person, the
course of business between those persons can be so arranged and is
so arranged that the business done by the resident person in pursu-
ance of that person’s connection with the non-resident person
produces to the resident person either no profits or less than the
ordinary profits which might be expected to arise from that business,
then, the non-resident person shall be assessable and chargeable to
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income tax in the name of the resident person as if the resident per-
son were an agent of the non-resident person.

1037.—(1) Where it appears to the inspector or on appeal to the
Appeal Commissioners that the true amount of the profits or gains
of any non-resident person chargeable with income tax in the name
of a resident person cannot in any case be readily ascertained, the
non-resident person may, if it is thought fit by the inspector or the
Appeal Commissioners, be assessed and charged on a percentage of
the turnover of the business done by the non-resident person through
or with the resident person in whose name the non-resident person
is so chargeable, and in such a case the provisions of the Income Tax
Acts relating to the delivery of statements by persons acting on
behalf of others shall extend so as to require returns to be given by
the resident person of the business so done by the non-resident per-
son through or with the resident person in the same manner as state-
ments of profits or gains to be charged are to be delivered by persons
acting for incapacitated or non-resident persons.

(2) The amount of the percentage under subsection (1) shall in
each case be determined, having regard to the nature of the business,
by the inspector by whom the assessment on the percentage basis is
made, subject to appeal to the Appeal Commissioners.

(3) Where either the resident person or the non-resident person
is dissatisfied with the percentage determined either in the first
instance or by the Appeal Commissioners on appeal, that person
may within 4 months of that determination require the inspector or
the Appeal Commissioners, as the case may be, to refer the question
of the percentage to a referee or board of referees to be appointed
for the purpose by the Minister for Finance, and the decision of the
referee or board of referees shall be final and conclusive.

1038.—Where a non-resident person is chargeable to income tax
in the name of any branch, manager, agent, factor or receiver in
respect of any profits or gains arising from the sale of goods or
produce manufactured or produced outside the State by the non-
resident person, the person in whose name the non-resident person
is so chargeable may, if that person thinks fit, apply to—

(a) the inspector, or

(b) in case of an appeal, to the Appeal Commissioners,

to have the assessment to income tax in respect of those profits or
gains made or amended on the basis of the profits which might
reasonably be expected to have been earned by—

(i) a merchant, or

(ii) where the goods are retailed by or on behalf of the manufac-
turer or producer, by a retailer of the goods sold,

who had bought from the manufacturer or producer direct and, on
proof to the satisfaction of the inspector or, as the case may be, the
Appeal Commissioners of the amount of the profits on that basis,
the assessment shall be made or amended accordingly.
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person chargeable in the name of—

(a) a broker or general commission agent, or

(b) an agent, not being—

(i) an authorised person carrying on the regular agency
of the non-resident person, or

(ii) a person chargeable as if that person were an agent
in pursuance of this Chapter,

in respect of profits or gains arising from sales or transactions carried
out through such a broker or agent.

(2) The fact that a non-resident person executes sales or carries
out transactions with other non-residents in circumstances which
would make that person chargeable in pursuance of this Chapter in
the name of a resident person shall not of itself make that person
chargeable in respect of profits arising from those sales or
transactions.

1040.—Without prejudice to the general application of income tax
procedure to corporation tax, the provisions of this Chapter relating
to the assessment and charge of income tax on persons not resident
in the State, in so far as they are applicable to tax chargeable on a
company, shall apply with any necessary modifications in relation to
corporation tax chargeable on companies not resident in the State.

1041.—(1) Section 1034 shall not apply to—

(a) tax on profits or gains chargeable to tax under Case V of
Schedule D, or

(b) tax on any of the profits or gains chargeable under Case IV
of Schedule D which arise under the terms of a lease, but
to a person other than the lessor, or which otherwise arise
out of any disposition or contract such that if they arose
to the person making it they would be chargeable under
Case V of Schedule D,

where payment is made (whether in the State or elsewhere) directly
to a person whose usual place of abode is outside the State; but
section 238 shall apply in relation to the payment as it applies to
other payments, being annual payments charged with tax under
Schedule D and not payable out of profits or gains brought into
charge to tax.

(2) Where by virtue of subsection (1) the tax chargeable for any
year of assessment on a person’s profits or gains chargeable to tax
under either or both of the Cases referred to in that subsection would
but for this subsection be greater than the tax which would be
chargeable on such profits or gains but for subsection (1), then, on a
claim in that behalf being made, relief shall be given from the excess,
whether by repayment or otherwise.
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CHAPTER 2

Capital gains tax

1042.—(1) Notwithstanding section 28(2), 31 or 979, any capital
gains tax payable in respect of a chargeable gain which on a disposal
accrues to a person not resident or ordinarily resident in the State at
the time at which the disposal is made may be assessed and charged
before the end of the year of assessment in which the chargeable
gain accrues, and the tax so assessed and charged shall be payable at
or before the expiration of a period of 3 months beginning with the
time at which the disposal is made, or at the expiration of a period
of 2 months beginning with the date of making the assessment,
whichever is the later.

(2) In computing the amount of capital gains tax payable under
subsection (1), section 31 shall apply with any necessary modifications
as regards the deduction of any allowable losses which accrued to
the person mentioned in subsection (1) before the date of making of
the assessment mentioned in that subsection.

1043.—Without prejudice to the generality of section 931(2),
sections 1034 and 1035 shall apply, subject to any necessary modifi-
cations, to capital gains tax.

PART 46

Persons Chargeable in a Representative Capacity

CHAPTER 1

Income tax and corporation tax

1044.—(1) Subject to section 21, every body of persons shall be
chargeable to income tax in the like manner as any person is charge-
able under the Income Tax Acts.

(2) The treasurer (or other officer acting as such), auditor or
receiver for the time being of any body of persons chargeable to
income tax shall be answerable for doing all such acts as are required
to be done under the Income Tax Acts for the purpose of the assess-
ment of such body and for payment of the tax, and for the purpose
of the assessment of the officers and persons in the employment of
such body; but, in the case of a company, the person so answerable
shall be the secretary of the company or other officer (by whatever
name called) performing the duties of secretary.

(3) Every such officer may from time to time retain out of any
money coming into his or her hands on behalf of the body so much
of that money as is sufficient to pay the tax charged on the body,
and shall be indemnified for all such payments made in pursuance of
the Income Tax Acts.

1045.—The trustee, guardian or committee of any incapacitated
person having the direction, control or management of the property
or concern of any such person, whether such person resides in the
State or not, shall be assessable and chargeable to income tax in the
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and charged if he or she were not an incapacitated person.

1046.—(1) The person chargeable in respect of an incapacitated
person or in whose name a non-resident person is chargeable shall
be answerable for all matters required to be done under the Income
Tax Acts for the purpose of assessment and payment of income tax.

(2) Any person charged under the Income Tax Acts in respect of
any incapacitated or non-resident person may from time to time
retain out of money coming into the first-mentioned person’s hands
on behalf of that incapacitated or non-resident person so much of
that money as is sufficient to pay the tax charged, and shall be indem-
nified for all such payments made in pursuance of the Income Tax
Acts.

(3) Without prejudice to the general application of income tax
procedure to corporation tax, subsections (1) and (2), in so far as
they are applicable to tax chargeable on a company, shall apply with
any necessary modifications in relation to corporation tax chargeable
on companies not resident in the State.

1047.—(1) Where a person chargeable to income tax is an infant
or dies—

(a) the parent or guardian of the infant shall be liable for the
tax in default of payment by the infant, and

(b) the executor or administrator of the deceased person shall
be liable for the tax charged on such deceased person,

and on neglect or refusal of payment any such person so liable may
be proceeded against in the like manner as any other defaulter.

(2) A parent or guardian who makes such payment shall be
allowed all sums so paid in his or her accounts, and an executor or
administrator may deduct all such payments out of the assets and
effects of the person deceased.

1048.—(1) Where a person dies, an assessment or an additional
first assessment, as the case may be, may be made for any year of
assessment for which an assessment or an additional first assessment
could have been made on the person immediately before his or her
death, or could be made on the person if he or she were living, in
respect of the profits or gains which arose or accrued to such person
before his or her death, and the amount of the income tax on such
profits or gains shall be a debt due from and payable out of the estate
of such person, and the executor or administrator of such person
shall be assessable and chargeable in respect of such tax.

(2) No assessment under this section shall be made later than 3
years after the expiration of the year of assessment in which the
deceased person died in a case in which the grant of probate or let-
ters of administration was made in that year, and no such assessment
shall be made later than 2 years after the expiration of the year of
assessment in which such grant was made in any other case; but this
subsection shall apply subject to the condition that where the execu-
tor or administrator—
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(a) after the year of assessment in which the deceased person
died, delivers an additional affidavit under section 38 of
the Capital Acquisitions Tax Act, 1976, or

(b) is liable to deliver an additional affidavit under that section,
has been so notified by the Revenue Commissioners and
did not deliver the additional affidavit in the year of
assessment in which the deceased person died,

such assessment may be made at any time before the expiration of 2
years after the end of the year of assessment in which the additional
affidavit was or is delivered.

(3) The executor or administrator of any such deceased person
shall, when required to do so by a notice given to the executor or
administrator by an inspector, prepare and deliver to the inspector a
statement in writing signed by such executor or administrator and
containing particulars, to the best of such executor’s or adminis-
trator’s judgment and belief, of the profits or gains which arose or
accrued to such deceased person before his or her death and in
respect of which such executor or administrator is assessable under
this section, and the provisions of the Income Tax Acts relating to
statements to be delivered by any person shall apply with any neces-
sary modifications to statements to be delivered under this section.

1049.—(1) A receiver appointed by any court in the State which
has the direction and control of any property in respect of which
income tax or, as the case may be, corporation tax is charged in
accordance with the Tax Acts shall be assessable and chargeable with
income tax or, as the case may be, corporation tax in the like manner
and to the like amount as would be assessed and charged if the prop-
erty were not under the direction and control of the court.

(2) Every such receiver shall be answerable for doing all matters
and things required to be done under the Tax Acts for the purpose
of assessment and payment of income tax or, as the case may be,
corporation tax.

1050.—(1) A trustee who has authorised the receipt of profits aris-
ing from trust property by or by the agent of the person entitled to
such profits shall not, if—

(a) that person or agent actually received the profits under that
authority, and

(b) the trustee makes a return as required by section 890 of the
name, address and profits of that person,

be required to do any other act for the purpose of the assessment of
that person, unless the Revenue Commissioners require the testi-
mony of the trustee pursuant to the Income Tax Acts.

(2) An agent or receiver of any person resident in the State, other
than an incapacitated person, shall not, if that agent or receiver
makes a return as required by section 890 of the name, address and
profits of that person, be required to do any other act for the purpose
of the assessment of that person, unless the Revenue Commissioners
require the testimony of the agent or receiver pursuant to the Income
Tax Acts.
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Capital gains tax

1051.—Chapter 1 other than section 1050 shall, subject to any
necessary modifications, apply to capital gains tax.

PART 47

Penalties, Revenue Offences, Interest on Overdue Tax and
Other Sanctions

CHAPTER 1

Income tax and corporation tax penalties

1052.—(1) Where any person—

(a) has been required, by notice or precept given under or for
the purposes of any of the provisions specified in column
1 or 2 of Schedule 29, to deliver any return, statement,
declaration, list or other document, to furnish any par-
ticulars, to produce any document, or to make anything
available for inspection, and that person fails to comply
with the notice or precept, or

(b) fails to do any act, to furnish any particulars or to deliver
any account in accordance with any of the provisions
specified in column 3 of that Schedule,

that person shall, subject to subsection (2) and to section 1054, be
liable to a penalty of £750.

(2) Where the notice referred to in subsection (1) was given under
or for the purposes of any of the provisions specified in column 1 of
Schedule 29 and the failure continues after the end of the year of
assessment following that during which the notice was given, the pen-
alty mentioned in subsection (1) shall be £1,200.

(3) Subsections (1) and (2) shall apply subject to sections 877(5)(b)
and 897(5).

(4) In proceedings for the recovery of a penalty incurred under
this section or under section 1053—

(a) a certificate signed by an officer of the Revenue Com-
missioners, or, in the case of such proceedings in relation
to a return referred to in section 879 or 880, by an inspec-
tor, which certifies that he or she has examined his or her
relevant records and that it appears from those records
that a stated notice or precept was duly given to the
defendant on a stated day shall be evidence until the con-
trary is proved that the defendant received that notice or
precept in the ordinary course;

(b) a certificate signed by an officer of the Revenue Com-
missioners which certifies that he or she has examined his
or her relevant records and that it appears from those
records that during a stated period a stated notice or pre-
cept has not been complied with by the defendant shall
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be evidence until the contrary is proved that the defend-
ant did not during that period comply with that notice or
precept;

(c) in the case of such proceedings in relation to a return
referred to in section 879 or 880, a certificate signed by
an inspector which certifies that he or she has examined
his or her relevant records and that it appears from those
records that during a stated period a stated return was
not received from the defendant shall be evidence until
the contrary is proved that the defendant did not during
that period deliver that return;

(d) a certificate signed by an officer of the Revenue Com-
missioners which certifies that he or she has examined his
or her relevant records and that it appears from those
records that during a stated period the defendant has
failed to do a stated act, furnish stated particulars or
deliver a stated account in accordance with any of the
provisions specified in column 3 of Schedule 29 shall be
evidence until the contrary is proved that the defendant
did so fail;

(e) a certificate certifying as provided for in paragraph (a), (b),
(c) or (d) and purporting to be signed by an officer of the
Revenue Commissioners or, as the case may be, by an
inspector may be tendered in evidence without proof and
shall be deemed until the contrary is proved to have been
signed by such officer or, as the case may be, such
inspector.

1053.—(1) Where any person fraudulently or negligently—

(a) delivers any incorrect return or statement of a kind men-
tioned in any of the provisions specified in column 1 of
Schedule 29,

(b) makes any incorrect return, statement or declaration in con-
nection with any claim for any allowance, deduction or
relief, or

(c) submits to the Revenue Commissioners, the Appeal Com-
missioners or an inspector any incorrect accounts in con-
nection with the ascertainment of that person’s liability
to income tax,

that person shall, subject to section 1054, be liable to a penalty of—

(i) £100, and

(ii) the amount or, in the case of fraud, twice the amount of the
difference specified in subsection (5).

(2) Where any person fraudulently or negligently furnishes, gives,
produces or makes any incorrect return, information, certificate,
document, record, statement, particulars, account or declaration of a
kind mentioned in any of the provisions specified in column 2 or 3
of Schedule 29, that person shall, subject to section 1054, be liable to
a penalty of £100 or, in the case of fraud, £250.

(3) Where any return, statement, declaration or accounts men-
tioned in subsection (1) was or were made or submitted by a person,
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notice (or, if the person has died, to the notice of his or her personal
representatives) that it was or they were incorrect, then, unless the
error is remedied without unreasonable delay, the return, statement,
declaration or accounts shall be treated for the purposes of this
section as having been negligently made or submitted by that person.

(4) Subject to section 1060(2), proceedings for the recovery of any
penalty under subsection (1) or (2) shall not be out of time because
they are commenced after the time allowed by section 1063.

(5) The difference referred to in subsection (1)(ii) shall be the dif-
ference between—

(a) the amount of income tax payable for the relevant years of
assessment by the person concerned (including any
amount deducted at source and not repayable), and

(b) the amount which would have been the amount so payable
if the return, statement, declaration or accounts as made
or submitted by that person had been correct.

(6) The relevant years of assessment for the purposes of subsection
(5) shall be, in relation to anything delivered, made or submitted in
any year of assessment, that year, the next year and any preceding
year of assessment, and the references in that subsection to the
amount of income tax payable shall not, in relation to anything done
in connection with a partnership, include any tax not chargeable in
the partnership name.

(7) For the purposes of this section, any accounts submitted on
behalf of a person shall be deemed to have been submitted by the
person unless that person proves that they were submitted without
that person’s consent or knowledge.

1054.—(1) In this section, ‘‘secretary’’ includes persons mentioned
in section 1044(2).

(2) Where the person mentioned in section 1052 is a body of
persons—

(a) the body of persons shall be liable to—

(i) in a case where the notice was given under or for the
purposes of any of the provisions specified in column
1 of Schedule 29 and the failure continues after the
end of the year of assessment following that during
which the notice was given, a penalty of £1,000, and

(ii) in any other case, a penalty of £500 and, if the failure
continues after judgment has been given by the court
before which proceedings for the penalty have been
commenced, a further penalty of £50 for each day on
which the failure so continues, and

(b) the secretary shall be liable to—

(i) in a case where the notice was given under or for the
purposes of any of the provisions specified in column
1 of Schedule 29 and the failure continues after the
end of the year of assessment following that during
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which the notice was given, a separate penalty of
£200, and

(ii) in any other case, a separate penalty of £100.

(3) Where the person mentioned in section 1053 is a body of
persons—

(a) in the case of such fraud or negligence as is mentioned in
section 1053(1)—

(i) the body of persons shall be liable to a penalty of—

(I) £500 or, in the case of fraud, £1,000, and

(II) the amount or, in the case of fraud, twice the
amount of the difference specified in section
1053(5), and

(ii) the secretary shall be liable to a separate penalty of
£100 or, in the case of fraud, £200, and

(b) in the case of any such fraud or negligence as is mentioned
in section 1053(2)—

(i) the body of persons shall be liable to a penalty of £500
or, in the case of fraud, £1,000, and

(ii) the secretary shall be liable to a separate penalty of
£100 or, in the case of fraud, £200.

(4) This section shall apply subject to sections 877(5)(b) and
897(5), but otherwise shall apply notwithstanding anything in the
Income Tax Acts.

1055.—Any person who assists in or induces the making or deliv-
ery for any purposes of income tax or corporation tax of any return,
account, statement or declaration which that person knows to be
incorrect shall be liable to a penalty of £500.

1056.—(1) In this section, ‘‘the specified difference’’, in relation to
a person, means the difference between—

(a) the amount of income tax or, as the case may be, corpor-
ation tax payable in relation to the person’s or, as may
be appropriate, another person’s liability to income tax
for a year of assessment or to corporation tax for an
accounting period, as the case may be, and

(b) the amount which would have been the amount so payable
if—

(i) any statement or representation referred to in subsec-
tion (2)(a) had not been false,

(ii) any account, return, list, declaration or statement
referred to in subsection (2)(b)(i) had not been false
or fraudulent, or

(iii) the full amount of income referred to in subsection
(2)(b)(ii) had been disclosed.
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the person may be liable, be guilty of an offence under this section
if—

(a) in relation to the person’s liability to income tax for a year
of assessment or to corporation tax for an accounting per-
iod, as the case may be, the person knowingly makes any
false statement or false representation—

(i) in any return, statement or declaration made with ref-
erence to tax, or

(ii) for the purpose of obtaining any allowance, reduction,
rebate or repayment of tax, or

(b) in relation to liability to income tax of any other person for
a year of assessment or to liability to corporation tax of
any other person for an accounting period, as the case
may be, the person knowingly and wilfully aids, abets,
assists, incites or induces that other person—

(i) to make or deliver a false or fraudulent account,
return, list, declaration or statement with reference
to property, profits or gains or to tax, or

(ii) unlawfully to avoid liability to tax by failing to dis-
close the full amount of that other person’s income
from all sources.

(3) A person guilty of an offence under this section shall be
liable—

(a) on summary conviction where the amount of the specified
difference is—

(i) less than £1,200, to a fine not exceeding 25 per cent
of the amount of the specified difference or, at the
discretion of the court, to a term of imprisonment
not exceeding 12 months or to both;

(ii) equal to or greater than £1,200, to a fine not
exceeding £1,200 or, at the discretion of the court, to
a term of imprisonment not exceeding 12 months or
to both;

or

(b) on conviction on indictment where the amount of the speci-
fied difference is—

(i) less than £5,000, to a fine not exceeding 25 per cent
of the amount of the specified difference or, at the
discretion of the court, to a term of imprisonment
not exceeding 2 years or to both;

(ii) equal to or greater than £5,000 but less than £10,000,
to a fine not exceeding 50 per cent of the amount of
the specified difference or, at the discretion of the
court, to a term of imprisonment not exceeding 3
years or to both;

(iii) equal to or greater than £10,000 but less than £25,000,
to a fine not exceeding the amount of the specified
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difference or, at the discretion of the court, to a term
of imprisonment not exceeding 4 years or to both;

(iv) equal to or greater than £25,000 but less than
£100,000, to a fine not exceeding twice the amount
of the specified difference or, at the discretion of the
court, to a term of imprisonment not exceeding 8
years or to both;

(v) equal to or greater than £100,000, to a fine not
exceeding twice the amount of the specified differ-
ence and to a term of imprisonment not exceeding 8
years.

(4) Subsections (4) and (6) to (8) of section 1078 shall, with any
necessary modifications, apply for the purposes of this section as they
apply for the purposes of that section.

(5) This section shall not apply to a declaration given under section
2 or 3 of the Waiver of Certain Tax, Interest and Penalties Act, 1993,
by reason only of any false statement or false representation made in
relation to subsection (3)(a)(iii) of section 2 of that Act or subsection
(6)(b)(III) of section 3 of that Act, as the case may be.

1057.—(1) Where any person (in this subsection referred to as ‘‘the
first-mentioned person’’) or any person in the first-mentioned per-
son’s employ, obstructs, molests or hinders—

(a) an officer or any person employed in relation to any duty of
income tax or corporation tax in the execution of his or
her duty, or of any of the powers or authorities by law
given to the officer or person, or

(b) any person acting in the aid of an officer or any person so
employed,

the first-mentioned person shall for every such offence incur a fine
of £100.

(2) Without prejudice to any other mode of recovery, the fine
imposed under this section may be proceeded for and recovered in
the like manner and, in the case of summary proceedings, with the
like power of appeal as any fine or penalty under any Act relating
to the excise.

1058.—(1) A person who refuses to allow a deduction of income
tax or corporation tax authorised by the Tax Acts to be made out of
any payment shall forfeit the sum of £50.

(2) Every agreement for payment of interest, rent or other annual
payment in full without allowing any such deduction shall be void.

1059.—Where an increased rate of income tax or corporation tax
is imposed as a penalty, or as part of or in addition to a penalty, the
penalty and increased rate of tax may be added to the assessment
and collected and levied in the like manner as any tax included in
such assessment may be collected and levied.
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died, any proceedings under the Tax Acts which have been or could
have been commenced against that person may be continued or com-
menced against his or her executor or administrator, as the case may
be, and any penalty awarded in proceedings so continued or com-
menced shall be a debt due from and payable out of his or her estate.

(2) Proceedings may not be commenced by virtue of subsection (1)
against the executor or administrator of a person at a time when by
virtue of subsection (2) of section 1048 that executor or administrator
is not assessable and chargeable under that section in respect of
income tax on profits or gains which arose or accrued to the person
before his or her death.

1061.—(1) Without prejudice to any other mode of recovery of a
penalty under the preceding provisions of this Part or under section
305, 783, 789 or 886, an officer of the Revenue Commissioners auth-
orised by them for the purposes of this subsection may sue in his or
her own name by civil proceedings for the recovery of the penalty in
the High Court as a liquidated sum, and section 94 of the Courts of
Justice Act, 1924, shall apply accordingly.

(2) Where an officer who has commenced proceedings pursuant
to this section, or who has continued the proceedings by virtue of this
subsection, dies or otherwise ceases for any reason to be an officer
authorised for the purposes of subsection (1)—

(a) the right of such officer to continue the proceedings shall
cease and the right to continue them shall vest in such
other officer so authorised as may be nominated by the
Revenue Commissioners,

(b) where such other officer is nominated under paragraph (a),
he or she shall be entitled accordingly to be substituted
as a party to the proceedings in the place of the first-
mentioned officer, and

(c) where an officer is so substituted, he or she shall give notice
in writing of the substitution to the defendant.

(3) In proceedings pursuant to this section, a certificate signed by
a Revenue Commissioner certifying that—

(a) a person is an officer of the Revenue Commissioners, and

(b) he or she has been authorised by them for the purposes of
subsection (1),

shall be evidence of those facts until the contrary is proved.

(4) In proceedings pursuant to this section, a certificate signed by
a Revenue Commissioner certifying that—

(a) the plaintiff has ceased to be an officer of the Revenue
Commissioners authorised by them for the purposes of
subsection (1),

(b) another person is an officer of the Revenue Commissioners,
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(c) such other person has been authorised by them for the pur-
poses of subsection (1), and

(d) he or she has been nominated by them in relation to the
proceedings for the purposes of subsection (2),

shall be evidence of those facts until the contrary is proved.

(5) In proceedings pursuant to this section, a certificate certifying
the facts referred to in subsection (3) or (4) and purporting to be
signed by a Revenue Commissioner may be tendered in evidence
without proof and shall be deemed until the contrary is proved to
have been so signed.

(6) Subject to this section, the rules of the High Court for the
time being applicable to civil proceedings shall apply to proceedings
pursuant to this section.

1062.—Notwithstanding that the amount of a penalty recoverable
under the Tax Acts cannot be definitely ascertained by reason of the
fact that the amount of income tax or, as the case may be, corpor-
ation tax by reference to which such penalty is to be calculated has
not been finally ascertained, proceedings may be instituted for the
recovery of such penalty and, if at the hearing of such proceedings
the amount of such tax has not then been finally ascertained, the
Court may, if it is of the opinion that such penalty is recoverable,
adjourn such proceedings and shall not give any judgment or make
any order for the payment of such penalty until the amount of such
tax has been finally ascertained.

1063.—Proceedings for the recovery of any fine or penalty
incurred under the Tax Acts in relation to or in connection with
income tax or corporation tax may, subject to section 1060, be begun
at any time within 6 years after the date on which such fine or penalty
was incurred.

1064.—Notwithstanding section 10(4) of the Petty Sessions
(Ireland) Act, 1851, summary proceedings under section 889, 987 or
1056 may be instituted within 10 years from the date of the commit-
ting of the offence or incurring of the penalty, as the case may be.

1065.—(1) (a) The Revenue Commissioners may in their discre-
tion mitigate any fine or penalty, or stay or com-
pound any proceedings for the recovery of any fine
or penalty, and may also, after judgment, further
mitigate the fine or penalty, and may order any
person imprisoned for any offence to be discharged
before the term of his or her imprisonment has
expired.

(b) The Minister for Finance may mitigate any such
fine or penalty either before or after judgment.

(2) Notwithstanding subsection (1)—

(a) where a fine or penalty is mitigated or further mitigated, as
the case may be, after judgment, the amount or amounts
so mitigated shall, subject to paragraph (b), not be
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penalty, and

(b) in relation to an individual, being an individual referred to
in section 2(2) of the Waiver of Certain Tax, Interest and
Penalties Act, 1993, or a person referred to in section
3(2) of that Act, who—

(i) fails to give a declaration required by section 2(3)(a)
of that Act, or

(ii) gives a declaration referred to in subparagraph (i) or
a declaration under section 3(6)(b) of that Act which
is false or fails to comply with the requirements of
subparagraph (iii) or (iv) of section 2(3)(a) of that
Act or subparagraph (III) of section 3(6)(b) of that
Act to the extent that any of those subparagraphs
apply to that person,

no mitigation shall be allowed.

(3) Moneys arising from fines, penalties and forfeitures, and all
costs, charges and expenses payable in respect of or in relation to
such fines, penalties and forfeitures, shall be accounted for and paid
to the Revenue Commissioners or as they direct.

1066.—If any person on any examination on oath, or in any affi-
davit or deposition authorised by the Tax Acts, wilfully and corruptly
gives false evidence, or wilfully and corruptly swears any matter or
thing which is false or untrue, that person shall on conviction be
subject and liable to such punishment as persons convicted of perjury
are subject and liable to.

1067.—(1) Statements made or documents produced by or on
behalf of a person shall not be inadmissible in any proceedings men-
tioned in subsection (2) by reason only that it has been drawn to the
person’s attention that—

(a) in relation to income tax or, as the case may be, corporation
tax, the Revenue Commissioners may accept pecuniary
settlements instead of instituting proceedings, and

(b) although no undertaking can be given as to whether or not
the Revenue Commissioners will accept such a settlement
in the case of any particular person, it is the practice of
the Revenue Commissioners to be influenced by the fact
that a person has made a full confession of any fraud or
default to which the person has been a party and has
given full facilities for investigation,

and that the person was or may have been induced thereby to make
the statements or produce the documents.

(2) The proceedings referred to in subsection (1) are—

(a) any criminal proceedings against the person in question for
any form of fraud or wilful default in connection with or
in relation to income tax or corporation tax, and

(b) any proceedings against the person in question for the
recovery of any sum due from that person, whether by
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means of tax, fine, forfeiture or penalty, in connection
with or in relation to income tax or corporation tax.

1068.—For the purposes of this Chapter, a person shall be deemed
not to have failed to do anything required to be done within a limited
time if the person did it within such further time, if any, as the Com-
missioners or officer concerned may have allowed and, where a per-
son had a reasonable excuse for not doing anything required to be
done, the person shall be deemed not to have failed to do it if the
person did it without unreasonable delay after the excuse had ceased.

1069.—(1) In this section, ‘‘assessment’’ includes—

(a) an additional assessment, and

(b) an assessment as amended under section 955.

(2) For the purposes of this Chapter, any assessment which can no
longer be varied by the Appeal Commissioners on appeal or by the
order of any court shall be sufficient evidence that the income in
respect of which income tax or, as the case may be, corporation tax
is charged in the assessment arose or was received as stated in the
assessment.

1070.—The Tax Acts shall not affect any criminal proceedings for
a felony or misdemeanour.

CHAPTER 2

Other corporation tax penalties

1071.—(1) Where any company has been required by notice served
under section 884 to deliver a return and the company fails to comply
with the notice—

(a) the company shall be liable to a penalty of £500 except in
the case mentioned in subsection (2) and, if the failure
continues after judgment has been given by the court
before which proceedings for the penalty have been com-
menced, to a further penalty of £50 for each day on which
the failure so continues, and

(b) the secretary of the company shall be liable to a separate
penalty of £100 except in the case mentioned in subsec-
tion (2).

(2) Where any failure mentioned in subsection (1) continues after
the expiration of one year beginning with the date on which the
notice was served, the first of the penalties mentioned in that subsec-
tion for which the company is liable shall be £1,000, and the secretary
of the company shall be liable to a separate penalty of £200.

(3) The reference in subsection (1) to the delivery of a return shall
be deemed to include a reference to the doing of any of the things
specified in subparagraphs (i) and (ii) of paragraph (b) of section
884(9).
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(a) delivers an incorrect return under section 884,

(b) makes any incorrect return, statement or declaration in con-
nection with any claim for any allowance, deduction or
relief in respect of corporation tax, or

(c) submits to an inspector, the Revenue Commissioners or the
Appeal Commissioners any incorrect accounts in connec-
tion with the ascertainment of the company’s liability to
corporation tax,

the company shall be liable to a penalty of—

(i) £500 or, in the case of fraud, £1,000, and

(ii) the amount or, in the case of fraud, twice the amount of the
difference specified in subsection (2), and

the secretary of the company shall be liable to a separate penalty of
£100 or, in the case of fraud, £200.

(2) The difference referred to in subsection (1) shall be the differ-
ence between—

(a) the amount of corporation tax payable by the company for
the accounting period or accounting periods comprising
the period to which the return, statement, declaration or
accounts relate, and

(b) the amount which would have been the amount so payable
if the return, statement, declaration or accounts had been
correct.

(3) Subsection (3) of section 1053 shall apply for the purposes of
this section as it applies for the purposes of section 1053.

1073.—Where a company fails to deliver a statement which it is
required to deliver under section 882—

(a) the company shall be liable to a penalty of £500 and, if the
failure continues after judgment has been given by the
court before which proceedings for the penalty have been
commenced, to a further penalty of £50 for each day on
which the failure so continues, and

(b) the secretary of the company shall be liable to a separate
penalty of £100.

1074.—Where a company fails to give a notice which it is required
to give under section 883—

(a) the company shall be liable to a penalty of £500 and, if the
failure continues after judgment has been given by the
court before which proceedings for the penalty have been
commenced, to a further penalty of £50 for each day on
which the failure so continues, and

(b) the secretary of the company shall be liable to a separate
penalty of £100.
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1075.—(1) Where any person has been required by notice given
under or for the purposes of section 401 or 427 or Part 13 to furnish
any information or particulars and that person fails to comply with
the notice, that person shall be liable, subject to subsection (3), to a
penalty of £100 and, if the failure continues after judgment has been
given by the court before which proceedings for the penalty have
been commenced, to a further penalty of £10 for each day on which
the failure so continues.

(2) Where the person fraudulently or negligently furnishes any
incorrect information or particulars of a kind mentioned in section
239, 401 or 427 or Part 13, the person shall be liable, subject to sub-
section (4), to a penalty of £100 or, in the case of fraud, £250.

(3) Where the person mentioned in subsection (1) is a company—

(a) the company shall be liable to a penalty of £500 and, if the
failure continues after judgment has been given by the
court before which proceedings for the penalty have been
commenced, to a further penalty of £50 for each day on
which the failure so continues, and

(b) the secretary of the company shall be liable to a separate
penalty of £100.

(4) Where the person mentioned in subsection (2) is a company—

(a) the company shall be liable to a penalty of £500 or, in the
case of fraud, £1,000, and

(b) the secretary of the company shall be liable to a separate
penalty of £100 or, in the case of fraud, £200.

(5) Subsection (3) of section 1053 shall apply for the purposes of
this section as it applies for the purposes of section 1053.

1076.—(1) In this Chapter, ‘‘secretary’’ includes persons men-
tioned in section 1044(2) and, in the case of a company not resident
in the State, the agent, manager, factor or other representative of the
company.

(2) In proceedings for the recovery of a penalty incurred under
the provisions of the Corporation Tax Acts—

(a) a certificate signed by an inspector which certifies that he or
she has examined his or her relevant records and that it
appears from those records that a stated notice was duly
given to the defendant on a stated day shall be evidence
until the contrary is proved that the defendant received
that notice in the ordinary course;

(b) a certificate signed by an inspector which certifies that he
or she has examined his or her relevant records and that
it appears from those records that during a stated period
a stated return was not received from the defendant shall
be evidence until the contrary is proved that the defend-
ant did not during that period deliver that return;

(c) a certificate certifying as provided for in paragraph (a) or
(b) and purporting to be signed by an inspector may be
tendered in evidence without proof and shall be deemed


